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IN  HEnORIAH. 


THOMAS  5.   WRIGHT. 


On  the  twenty-seventh  day  of  July,  1894,  Thomas 
S.  Wright,  for  many  years  a  leading  member  of  the 
bar  of  the  supreme  court,  died  while  in  New  York  City. 

At  the  October  term,  1894,  the  court  having 
designated  the  twenty-second  day  of  October  for  the 
presentation  of  resolutions  to  the  memory  of  the 
deceased,  the  following  resolutions,  passed  by  the 
members  of  the  Polk  county  bar,  were  read  and  spread 
upon  the  records  of  the  supreme  court: 

The  members  of  the  bar  of  Polk  county,  Iowa,  assembled  in  honor  of 
the  memory  of  our  deceased  brother,  Thomas  S.  Wright,  desiring  to  express 
the  sense  of  loss  we  feel  and  our  sympathy  for  the  family  of  the  deceased, 
hereby  adopt  the  following  memorial  in  perpetuation  of  the  many  talents 
and  virtues  of  our  brother,  and  ask  the  honorable  district  court  of  Iowa, 
in  and  for  Polk  county,  to  order  the  same  spread  upon  its  record. 

The  members  of  the  bar  of  Polk  county,  in  the  sudden  death  of 
Thomas  8.  Wright,  are  called  to  mourn  the  loss  of  one  of  its  number  who, 
a  native  of  this  state,  has  in  the  half  century  of  his  life  in  our  midst 
achieved  such  honor  and  distinction  by  virtue  of  his  own  merits,  that  we 
recognize  in  him  one  of  the  great  and  distinguished  lawyers  of  our  state 
and  nation,  and  now  desire  to  record  our  sense  of  the  loss  which  has  come 
to  us  and  the  profession  at  large  in  his  death. 

Bom  to  a  pioneer  family,  educated  in  the  early  schools  of  this  com- 
monwealth, coming  to  manhood  and  maturity  of  thought  and  years  when 
great  national  problems  were  to  be  settled,  and  the  jurisprudence  of  his 
native  state  was  to  be  established  along  the  new  lines  which  sprang  from 
its  rapid  development  and  growth,  it  is  only  just  to  say  of  him  that  few  of 
his  profession  more  than  he  have  been  as  influential  in  creating  and 
moulding  our  state  jurisprudence  in  its  present  high  character,  in  the  past 
quarter  of  a  century. 

In  his  achievements  it  was  given  to  him  to  move  and  persuade,  and 
herein  he  always  performed  his  duty  with  such  fidelity  and  consummate 
ability  that  he  spoke  with  the  force  and  weight  of  one  in  authority. 

He  honored  his  profession  and  this  in  turn  honored  him. 

Though  a  man  of  great  natural  ability,  his  genius  was  supplemented 
in  everything  with  the  special  preparation  which  only  oomes  from  careful 
reflection,  discriminating  study,  and  unremitting  toiU 
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His  entire  professional  career  has  been  characterized  by  the  most 
sacred  observance  of  his  oath  as  an  attorney,  and  now  for  him  at  its 
early  close  we  have  only  admiration  to  give  and  words  of  sincere  praise  to 
speak.    Truly  the  world  has  been  better  for  his  life . 

He  bore  with  him  and  abont  him  the  training  of  a  skilled  lawyer,  the 
gentleness  and  persuasion  of  a  cultured  gentleman,  and  a  conscience 
void  of  offense.  To  him  the  practice  of  his  profession  was  a  responsible 
trust,  from  the  duty  of  which  he  never  shrank,  and  all  of  which  he  dis- 
charged with  becoming  modesty  and  fidelity. 

As  a  citizen  he  was  patriotic,  for  in  early  life  he  offered  his  life  as  a 
common  soldier  for  the  cause  of  his  country,  and  endured  perils  for  his 
native  land  from  the  effect  of  which  his  life  has  always  been  in  jeopardy. 

In  the  multiform  relations  of  social,  civil,  professional,  and  political 
life,  he  was  a  man  of  the  strictest  personal  integrity. 

His  sudden  demise  in  the  zenith  of  his  power  and  fame,  and  while 
engaged  in  the  discharge  of  his  arduous  labors,  to  which  he  was  called 
from  us  to  other  fields,  is  to  us  inexplicable,  yet  we  submit  to  it  without 
complaint,  for  we  know  that  an  overruling  Providence  in  whom  he  trusted, 
doeth  all  things  well. 

It  is  not  for  us  to  enter  into  the  sacred  depths  of  the  sorrow  of  those 
to  whom  <^nr  brother  was  nearest  and  dearest,  but  we,  who  have  lost  a 
friend,  noiiored  and  loved,  would  mingle  our  tears  with  theirs  and  with 
deep  sympathy  in  their  great  sorrow  would,  if  possible,  lift  from  their 
hearts  a  part  of  this  heavy  burden  of  affliction  and  grief. 

Especially  to  the  honored  and  revered  father  of  our  departed  friend 
and  brother,  Hon.  George  G.  Wright,  whose  abilities  have  adorned  the 
jurisprudence  of  our  state,  we  would  tender  the  homage  of  our  deepest 
sympathy  in  this  hour  of  his  great  grief  and  loss. 

To  adl  the  members  of  his  family  comes,  in  this  hour  of  their  bitter 
grief,  the  memory  of  an  honorable  and  noble  life,  of  a  true,  pure  char- 
acter, and  the  inspiring  hopes  of  the  Christian  faith  in  which  our  brother 
placed  his  assured  trust. 

Besolvedf  that  a  copy  of  these  resolutions  be  presented  by  the  presi- 
dent and  secretary  of  this  meeting  to  the  family  of  the  deceased,  and  be 
furnished  the  local  press  for  publication. 

C.  A.  Dudley, 
George  H.  Lewis, 
James  G.  Day, 
Wm.  Connor, 
T.  F.  Stevenson. 

Mr.  C.  A.  Dudley  then  read  the  following  address: 

At  the  close  of  a  career  which  has  been  an  open  book  for  the  last 
quarter  of  a  century,  the  subject  of  this  memorial  is  now  entitled  to  have 
the  records  of  this  court,  which  perpetuate  his  labors  in  this  forum,  close 
with  a  record,  decreeing  the  estimate  in  which  he  was  held  by  his  daily 
associates  and  the  loss  they,  this  court,  and  state  at  large,  sustain  in  his 
death. 

If  the  memorial  offered  is  just  and  fair  (and  it  should  be  so  con- 
sidered, for  it  is  now  presented  as  the  unanimous  tribute  of  the  Polk 
county  bar),  then  Mr.  Wright,  of  honorable  birth,  has  by  virtue  of  his 
own  ability,  judicious  discipline,  attention  to  his  profession,  achieved  a 
distinction  which  ranks  him  with  the  great  and  distinguished  lawyers  of 
his  day. 

As  a  lawyer  Mr.  Wright  was  an  ideal  one,  both  in  theory  and  practice. 
He  loved  justice  and  sought  to  maintain  it;  in  perception  he  was  quick 
and  accurate ;  of  an  analytic  mind,  his  reasoning  was  clear,  concise,  and 
convincing;  in  manner  he  was  courteous  and  affable ;  his  language  choice 
and  strong,  but  not  voluble ;  his  researches  thorough  and  exhaustive ;  his 
presentation  of  eauses  in  the  nUi  prius  court  and  here  bore  the  unmis- 
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takable  imprest  of  thought  and  study ;  the  resoorces  of  a  lawyer  necessary 
in  practice  were  always  at  his  command;  his  methods  were  open  and 
direct;  no  results  were  attained  by  indirection;  and  to  these  qualities  he 
yet  added  another,  which,  while  it  chastened  and  subdued,  yet  elevated 
and  strengthened — ^personal  and  professional  integrity. 

In  speaking  of  Mr.  Wright  it  was  and  always  could  be  done  without 
condition  or  proviso,  for  he  neither  had  nor  did  he  require  an  apologist. 
He  was  bright  and  wise,  but  not  mean.  He  despised  the  technicality 
bom  of  sly  cunning,  but  had  respect  for  the  revelation  bom  of  study, 
which  disclosed  the  deeper  mysteries  of  the  subject  considered.  To  the 
mental  sluggard  who  was  disturbed  by  his  penetrating  thought  and  deep 
researches  he  may  at  times  have  been  considered  technical. 

We  honor  and  revere  the  bench  which  establishes,  by  wise  decision, 
the  jurisprudence  of  the  state,  for  of  necessity  it  is  permanent  in  its 
effect,  constant  and  abiding ;  and  yet  in  no  less  degree  should  the  advo- 
cate be  honored  and  revered  who,  by  helpful  labor,  cooperates  with  the 
bench  in  efforts  to  secure  correct  results.  By  reason  of  the  many  sided 
eonsideration  of  every  cause  is  the  right  secured  and  established. 

And  now  who  shall  narrowly  limit  and  circumscribe  the  influence 
genial  and  earnest  Tom  Wright  has,  for  the  last  quarter  of  a  century, 
exerted  upon  the  jurisprudence  of  Iowa.  If  nothing,  then  a  great  and 
discriminating  intellect,  an  industry  unsurpassed,  which  so  overcame  and 
surmounted  physical  impairment  that  we  know  he  had  a  genius  for  labor, 
a  mind  dealing  with  the  great  problems  of  statecraft,  which  have  been 
presented  for  solution  and  trained  in  the  best  of  schools — experience ;  a 
research  for  principle  and  precedent  thorough  and  exhaustive,  and  one 
who  "reasoned  well"  in  this  forum,  has  lived,  labored,  and  died  in  vain. 
Such,  however,  is  not  the  case,  but  in  the  words  of  the  memorial  just 
read,  ''it  is  only  just  to  say  of  him  that  few  of  his  profession  more  than 
he  have  been  influential  in  creating  and  moulding  our  state  jurispradence 
in  its  present  high  character  in  the  past  quarter  of  a  century.' ' 

To  speak  of  him  as  son,  husband,  father,  neighbor,  citizen,  associate, 
and  patriot,  would  only  b6  to  enlarge  upon  the  words  of  the  memorial 
here  presented,  and  none  of  these  need  a  more  brilliant  setting  at  our 
hands. 

He  has  so  revealed  his  life  to  us,  day  by  day,  that  we  have*  loved  and 
respected  him,  and  can  now  teach  our  children  to  emulate  his  virtues. 

Iowa  ought  to,  and  will,  foster  the  memory  of  Thomas  S.  Wright.  This 
is  his  native  state.  Here  in  the  rude  home  of  the  pioneer  lawyer,  still 
with  us  honored  and  revered,  he  was  first  tutored;  here  he  leamed  that  a 
nation  may  require  the  life  of  its  youth,  here  the  public  schools  gave  him 
an  education,  and  now,  having  gathered  together  the  pieces  of  the  broken 
column,  tender  and  loving  hands  have  committed  all  that  is  mortal  of 
Thomas  8.  Wright  to  the  unyielding  embrace  of  Iowa  earth. 

Let  us  cherish  and  emulate  his  virtues,  for, 

"A  truer,  nobler,  trustier  heart. 
More  loving  or  more  loyal,  never  beat 
Within  a  human  breast." 

Bead  October  22,  1894,  at  the  supreme  court  by  the  writer,  G.  A. 
Dudley. 

At  the  conclusion  of  said  address,  Hon.  Jas.  H. 
EoTHBOCK,  one  of  the  judges  of  the  court,  spoke  as 
follows,  on  its  behalf: 

It  appears  appropriate  that  something  should  be  said  from  the  bench 
on  this  occasion  touching  the  career  of  the  deceased  as  a  lawyer  at  the 
bar  of  this  court.    He  was  engaged  in  many  of  the  most  important  oases 
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for  the  last  eight-een  years.  He  was  a  profoond  and  independent  thinker, 
a  thorough  and  accomplished  lawyer,  and  greatly  devoted  to  his  profes- 
sion. 

At  the  very  outset  of  his  professional  life  he  took  rank  at  this  bar 
among  the  foremost  members  then  in  active  practice.  His  mind  was 
incisive,  analytical,  and  his  knowledge  of  the  law  profound  and  thorough. 
From  his  youth  and  all  through  the  years  of  his  mature  manhood  he  was 
of  frail  physical  organization  by  reason  of  disease  contracted  at  Anderson- 
ville  prison,  and  yet  he  pursued  the  arduous  and  exacting  duties  of  his 
profession  with  uncommon  ardor,  patient  labor  and  research,  and  when 
he  reached  his  conclusion  no  member  of  this  bar  excelled  him  in  his 
ability  in  the  argument  of  a  cause. 

It  is  perhaps  too  much  to  say  that  he  was  without  a  peer  among  the 
lawyers  practicing  at  this  bar.  But  it  may  be  safely  said  that  he  excelled 
all  others  in  some  respects. 

His  argument  was  never  denunciatory  nor  dogmatic.  He  did  not 
assume  the  attitude  of  the  violent  and  bitter  partisan.  His  manner  and 
speech  were  rather  that  of  one  endeavoring  to  aid  the  court  to  arrive  at 
a  just  result.  But  notwithstanding  his  gentle  and  persuasive  manner  of 
speech  he  had  the  courage  of  his  convictions  and  maintained  them  with 
all  the  fervor  and  power  of  his  nature. 

Several  years  ago  his  ability  was  recognized  beyond  the  borders  of 
this  state  and  he  was  called  to  a  broader  field  of  action  which  necessi- 
tated his  removal  to  the  city  of  Chicago.  He  accepted  the  call  after 
much  hesitation.  He  consulted  with  his  friends  upon  the  advisability  of 
the  change.  He  did  not  distrust  his  ability  to  perform  the  new  duties  so 
much  as  the  dislike  to  remove  from  the  proud  state  of  his  birth,  and  the 
arena  in  which  he  had  advanced  to  that  high  rank  in  his  profession 
which  induced  the  tempting  offer.  I  speak  of  this  part  of  his  career  from 
personal  knowledge. 

Notwithstanding  his  removal  from  the  state  he  continued  to  practice 
at  this  bar,  and  his  last  argument  was  made  in  this  court  at  the  January 
term  of  this  year  in  the  case  of  The  State  v.  The  C,  B.  4"  Q'  R'y  Co.,  and 
other  railroad  companies  in  what  was  known  as  the  joint  rate  case.  Be- 
fore that  and  in  May,  1893,  he  made  an  oral  argument  in  the  case  of 
Oriawoldv.  The  III.  Central  E'y  Co.  His  arguments  in  those  important 
eases  were  justly  regarded  by  the  court  as  showing  the  consummate 
ability  of  a  great  lawyer. 

This  court  joins  with  the  profession  in  profound  respect  and  sorrow 
at  what  seems  to  be  the  untimely  passing  away  of  one  who  was  not  only 
an  ornament  to  his  profession  but  a  pure,  noble,  upright  Christian  gen- 
tleman. 

Mr.   Justice  Given  then  addressed  the  court  as 
follows: 

Brethren  of  the  Bar: 

It  was  my  privilege  to  enjoy  an  intimate  acquaintance  and  unbroken 
friendship  with  Mr.  Wright  for  more  than  twenty-five  years. 

He  was  as  loyal  to  his  friends  as  he  was  to  his  country  in  her  days  of 
greatest  trial,  and  it  is  of  him  as  comrade,  neighbor,  and  friend  that  I  love 
to  dwell.  We  are  here,  however,  to  record  our  appreciation  of  him  as  a 
brother  in  the  profession,  and  it  is  of  him  as  a  lawyer  that  I  should  now 
speak. 

When  I  first  knew  Mr.  Wright  he  was  a  young  man  fresh  from  col- 
lege and  the  books,  full  of  hopes  and  promise.  Though  taken  from  us  at 
the  noonday  of  life,  yet  how  fully  were  those  hopes  and  promises  realized 
in  his  sncoessful  professional  career! 
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Trae  it  is  that  his  opportunities  in  early  professional  life  were  better 
than  fall  to  the  lot  of  many  yonng  men,  but  his  snoeess  was  not  in  the 
opportunity  but  in  the  ability  to  seize  and  hold  it. 

Mr.  Wright  did  not,  as  many  do,  grow  to  be  a  lawyer  after  entering 
the  practice,  he  was  by  nature  and  education  a  thorough  lawyer  the  day 
he  was  admitted.  He  had  added  to  a  mind  peculiarly  fitted  for  the  pro- 
fession, a  thorough  study  and  comprehension  of  the  law. 

We  who  contended  with  him  at  the  bar  in  the  early  seventies  remem- 
ber him,  not  as  a  novice,  but  as  one  who  even  then  came  fully  armed  and 
equipped  for  the  contest. 

I  remember  well  a  time  when  Tom,  as  we  familiarly  called  him,  had 
stranded  me  high  and  dry  in  an  argument,  a  brother  remarked,  *'Tou 
never  catch  Tom  hanging  in  the  air,  he  always  feels  the  ground  under 
him."  He  had  a  reason  for  the  faith  that  was  in  him  and  usually  an 
authority  for  the  reason. 

If  asked  to-day  to  name  the  one  greatest  cause  of  his  popularity  as  a 
lawyer,  I  would  point  to  his  clear  comprehension  of,  and  fidelity  to,  his 
duties  to  both  bench  and  bar.  Honest  in  his  practice  he  was  quick  to 
resent  the  slightest  imputation  upon  his  honesty,  yet  courteous  and  kind 
to  court  and  counsel  and  slow  to  give  offense.  He  was  scrupulously  true 
to  all  agreements  with  opposing  counsel,  and  his  word  stood  unchallenged 
at  all  times. 

Early  in  his  professional  life  Mr.  Wright  was  called  to  represent  one 
of  our  large  railway  corporations  in  the  courts  of  the  state .  This  en- 
gagement called  him  into  the  courts  of  many  counties,  in  all  of  which  he 
was  welcomed  by  bench  and  bar.  He  was  welcomed  by  the  bench 
because  he  was  able  and  helpful  and  by  the  bar  because  he  was  honor- 
able, courteous,  and  genial. 

We  recall  the  expressions  of  regret  heard  on  every  hand  when  Mr. 
Wright  was  called  to  go  elsewhere  to  reside.  Though  we  heartily  rejoiced 
at  his  promotion  we  were  sad  at  parting  from  him. 

Thomas  8.  Wright  was  not  a  stranger  to  this  bench.  We  all  knew 
him  favorably  and  well.  For  twenty  years  he  has  occupied  a  conspicu- 
ous place  among  you  at  this  bar. 

It  does  not  require  that  your  timely  resolutions  be  spread  upon  these 
records  to  evidence  the  standing  of  Mr.  Wright  at  this  bar.  His  learning 
and  ability  as  a  lawyer  is  embalmed  in  the  many  able  arguments  bom  of 
his  industry  and  learning,  that  are  upon  the  files  of  this  court,  arguments 
that  are  often  searched  by  those  wishing  to  fathom  some  hidden  depth  of 
corporation  law. 

Brethren,  in  these  resolutions  you  would  here  record  your  appreciation 
of  the  life  and  character  of  him  who  has  gone  out  from  us  forever,  not  a 
long  life,  but,  as  has  been  said,  "Truly  the  world  has  been  better  for  his 
life." 

May  we  not  take  to  ourselves  somewhat  of  the  good  that  comes  to  us 
from  such  a  successful  and  useful  life ;  for  it  is  thus  tiiat  we  and  the 
world  will  be  "better  for  his  life." 

Tour  expressions  in  resolutions  and  remarks  are  true  and  heartfelt 
and  we  join  you  in  esteem  and  respect  for  our  departed  brother  and  in 
sympathy  with  his  honored  and  revered  father  and  sorrowing  mother  and 
family. 

At  the  conclusion  of  Justice  Givens^  remarks,  the 
court  ordered  that  all  the  foregoing  be  spread  upon  the 
records. 
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Samuel  Feisteb  v.  James  Kent,  Appellant.  ij 


Practice:  new  trial:  prejudice  of  referee.   Code,  2837,  2838,  do  not    118  345| 

1  aatboiize  new  trial  on  account  of  the  prejudice  of  a  referee,   and     vrz      1 

114    181 

10  affidavits  alleging  such  prejudice  are  properly  stricken. 

Same:  newly  discovered  evidence.    Material  admissions  by  prevailing 

11  party  to  one  who  had,  at  trial,  removed  to  a  distance,  entitle  to  a 
new  trial  where  the  losing  party  had  no  reason  to  believe  that  said 
person  had  such  information,  though  no  inquiry  was  made  of  ^im. 

2  Practice  in  Supreme  Court:   assignments  of  error  requir- 
ing an  examination  of  the  record  are  insufficient. 

Sams.    So  is  one  going  to  the  overruling  of  a  motion  generally,  whero  the 

3  motion  has  more  than  one  division. 


5    Same,    So  is  one  based  ''on  account  of  exemplary  damages  allowed'' 
where  there  are  three  findings  as  to  damages. 

Vol.  92  la— 1  (1) 
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4  Same,  And  one  that  court  erred  in  confirming  report  of  referee  and 
rendering  judgment  thereon. 

6  Same.    One  setting  out  errors  of  the  referee  can  not  be  considered.  It 
9    should  be  directed  to  the  action  of  the  court  on  the  report,  and  ques- 
tion not  so  made  can  not  be  considered  on  appeal. 

Same.    Assignments  upon  admission  and  rejection  of  testimony  will  not 

7  be  considered  where  the  only  exception  below  is  '  a  statement  in  a 
motion  for  new  trial  complaining  of  ''errors  of  law  occurring  at  the 
trial  excepted  to  at  the  time,  which  exceptions  appear  in  the  shorthand 
reporter's  notes  and  can  not  now  be  more  specifically  set  out  until 

8  said  notes  can  be  transcribed.  Such  errors  relate  to  the  receipt  of 
evidence  against  defendant,  and  refusal  to  receive  evidence  offered 
by  him.'' 

Same:  costs.    Where  an  amended  assignment  of  errors  was  filed  out  of 
12    time  and  necessitated  further  argument,  which  was  made,  the  costs 
up  to  such  filing  should  be  taxed  to  appellant,  at  all  events. 

Appeal  from  Iowa  District  Court. — Hon.  S.  H.  Faikall, 

Judge. 

Tuesday,  Octobeb  9,  1894. 

Action  for  work,  labor,  and  board.  Judgment  for 
plaintiff.     Defendant  appeals. — Reversed, 

W.  B.  Evans  and  Baker  <&  Ball  for  appellant. 

Hedges  J  Rumple  &  Lake  for  appellee. 

Kinne,  J. — I.  PlaintiflE  entered  into  defendant's 
employment  as  a  clerk  in  his  store  on  March  8,  1888, 
and  so  continued  until  September  6,  1889.  Plaintiff 
claims  that  by  a  verbal  agreement  between  him  and 
defendant  the  latter  was  to  compensate  him  for  his  ser- 
vices as  follows:  For  the  first  month,  his  board,  and 
after  that  time  what  his  services  were  reasonably  worth ; 
that  his  services  were  reasonably  worth  thirty  dollars 
per  month  from  April  8  to  May  15, 1888 ;  and  that  from 
the  latter  date  until  September  6,  1889,  he  had  the  care 
and  management  of  defendant's  store  under  the  casual 
supervision  of  the  defendant,  and  his  services  were 
reasonably  worth  fifty  dollars  per  month.  He  claims 
eight  hundred  and  twenty-three  dollars  and  sixty-six 
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cents  for  all  his  services  as  being  due  and  unpaid.  In 
a  second  count  it  is  averred  that  plaintiff,  at  defend- 
ant's request,  and  upon  his  agreement  to  pay,  furnished 
board  to  defendant's  wife  and  employees,  of  the  rea- 
sonable value  of  one  hundred  and  seventy  dollars  and 
fourteen  cents.  Judgment  is  asked  upon  both  counts 
for  nine  hundred  and  ninety-three  dollars  and  eighty 
cents.  Defendant  admits  the  employment  of  plaintiff, 
but  denies  that  he  was  to  furnish  him  his  board  for  the 
first  month,  and  pay  him  the  reasonable  value  of  his 
services  thereafter;  denies  that  the  services  were  worth 
the  sum  claimed,  and  denies  that  any  sum  is  due  plain- 
tiff. He  avers  that  plaintiff  agreed  to  perform  services 
for  defendant  in  his  store  from  March  8,  1888,  to  May 
12,  1888,  in  consideration  of  defendant's  paying  his 
board,  which  he  did ;  that  plaintiff  verbally  agreed  to 
remain  for  one  year  from  May  14,  1888,  for  fifteen  dol- 
lars per  month  and  his  board,  which  defendant  was  to 
pay,  not  exceeding  ten  dollars  per  month;  that  by  ver- 
bal agreement  between  them,  thereafter  made,  plaintiff 
continued  in  defendant's  employ  under  the  same 
arrangement  as  to  compensation  until  discharged  on 
September  6,  1889 ;  that  he  has  been  fully  paid.  De- 
fendant admits  that  plaintiff  furnished  board  as 
alleged  by  him,  but  denies  the  value  alleged,  and 
denies  that  it  is  unpaid.  He  also  claims  that  he 
had  an  agreement  with  plaintiff  to  furnish  the  board  at 
not  to  exceed  ten  dollars  per  month  for  each  person, 
and  that  all  the  board  was  furnished  thereunder,  and 
has  been  paid  for.  In  a  counterclaim,  defendant 
demands  of  plaintiff  money  for  goods  and  merchandise, 
and  for  house  rent,  the  sum  of  one  thousand  dollars, 
and  prays  judgment  against  the  plaintiff  for  seven 
hundred  and  thirty-eight  dollars.  Plaintiff  admits  cer- 
tain items  of  the  counterclaim,  and  denies  the  balance. 
The  cause  was  tried  by  a  referee,  who  found  conclu- 
sions of  fact  and  law,  and  recommended  a  judgment 


Digiti 


ized  by  Google 


Feisteb  v.  Kent.  [92  Iowa 


against  defendant  for  four  hundred  and  ten  dollars  and 
forty-six  cents,  with  interest  and  costs.  The  defend- 
ant excepted  to  all  of  the  findings  and  recommenda- 
tions, and  filed  his  motion  in  the  district  court  to  set 
aside  the  report  and  for  a  new  trial,  upon  the  following 
grounds:  First.  Because  the  amount  found  due 
plaintiflE  was  excessive,  and  allowed  under  the  influence 
of  passion  or  prejudice,  as  shown  by  an  aflBdavit  of 
defendant,  attached.  Second.  Because  the  finding  as  to 
the  contract  of  hiring  and  price  of  board  sued  for  is 
not  supported  by  the  evidence.  Third.  On  account  of 
newly  discovered  evidence.   Fourth.   For  alleged  errors 

of  law  occurring  at  the  trial.   The  affidavit  above 
1        referred  to  stated  that  the  referee,  after  the  trial 

of  this  case,  and  pending  his  report,  accepted 
employment  in  an  action  in  which  the  affiant  was  plain- 
tifE  and  one  Rogers  defendant,  then  pending  in  the 
district  court  of  Iowa  county,  as  counsel  for  said  Rog- 
ers, whose  interests  were  hostile  to  affiant ;  that  in  said 
action  the  referee  assumed  a  bitterly  hostile  attitude  to 
affiant,  and  caused  witnesses  to  be  subpoenaed  on 
behalf  of  Rogers  for  the  purpose  of  impeaching  affiant's 
reputation  for  truth  and  veracity,  and  affiant  believes 
that  said  referee's  mind  was  poisoned  against  defend- 
ant. 

The  showing  made  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  consisted  of  the  affidavit 
of  one  Asa  L.  Gallup,  who  swore  to  an  acquaintance 
with  the  parties  to  this  suit  since  1887 ;  that  he  resided 
in  Grinnell;  that  he  knew  when  defendant  opened  his 
store  in  Conroy,  in  Iowa  county;  knew  that  plaintiflE 
was  working  in  said  store  in  May,  1888,  and  that  at  said 
time  affiant  was  working  in  a  store  in  Marengo ;  that  he 
had  a  conversation  with  plaintiflE,  wherein  he  told  affiant 
that  he  was  to  get  twenty-five  dollars  per  month  wages 
when  Wilson  left;  that  the  reason  he  would  then  get 
that  amount  was  that  he  would  then  have  full  charge 
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of  the  store  when  Kent  was  absent,  and  would  have 
more  work  to  do,  and  greater  responsibility;  that  aflSant 
did  not  communicate  said  conversation  to  defendant, 
or  to  anyone,  until  December  30,  1890,  and  does  not 
know  that  Kent  knew  of  said  conversation  prior  to  that 
time,  or  of  affiant's  having  conversed  with  plaintiff 
concerning  his  business  relations  with  defendant. 
Defendant  also  filed  an  affidavit  in  which  he  swears 
that  at  no  time  prior  to  December  30,  1890,  had  he  any 
knowledge  or  information,  or  even  intimation,  that 
said  Gallup  knew  the  facts  stated  in  his  affidavit ;  that 
he  did  not  know  that  Gallup  had  conversed  with  the 
plaintiff  on  the  subject,  nor  had  he  any  reason  to 
believe  that  he  had,  or  he  would  have  made  inquiry  of 
him  as  to  what,  if  anything,  he  knew  of  the  facts  stated. 
Other  facts  are  sworn  to,  showing  the  materiality  of 
the  newly  discovered  evidence.  May  4,  1891,  plaintiff 
filed  a  motion  to  strike  from  the  files  defendant's  affi- 
davit relating  to  the  action  of  the  referee,  because  it 
was  irrelevant  and  immaterial,  and  not  permissible. 
This  motion  was  sustained,  to  which  ruling  defendant 
excepted.  The  court  overruled  the  motion  to  set  aside 
the  report  of  the  referee,  approved  the  report,  and 
entered  judgment  in  accordance  with  the  referee's 
recommendations,  to  all  of  which  defendant  excepted. 
II.  Several  of  the  assignments  of  error  are  assailed 
as  being  insufficient  to  raise  any  question  for  our  con- 
sideration. Of  the  original  assignments,  numbers  1,  2, 
4,  5  fail  to  point  out  or  specify  any  errors,  but  require 
the  court  to  make  an  examination  of  the  record  to 

ascertain  what  particular  rulings  are  relied  upon 
2  as  error.     The  statute  requiring  an  assignment 

of  error  to  be  made  as  specific  as  the  case  will 
allow,  and  to  point  out  the  very  error  objected  to,  is 
not  obeyed  by  making  an  assignment  which  refers 
opposing  counsel  and  the  court  to  the  contents  of  the 
record  for  direction  or  information  as  to  what  particu- 
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lar  matters  are  complained  of.  These  assignments  can 
not  be  considered.  Code,  section  3207;  Wood  v.  Whit- 
ton,  66  Iowa,  295,  19  N.  W.  Rep.  907,  and  23  N.  W. 
Eep.  675.  The  tenth  assignment  is  in  these  words: 
* 'Tenth.  The  court  erred  in  overruling  defendant's 
motion  to  set  aside  the  report  of  the  referee  and  grant 
a  new  trial.''     The  statute  requires  that  when 

3  there  are  several  points  in  a  demurrer  or  motion 
the  assignment  must  designate  which  one  is  relied 

upon  as  error.  Code,  section  3207.  This  motion  con- 
tains four  divisions,  and  the  assignment  goes  to  the 
motion  generally.  It  is  not  good.  Mara  v.  Bucknellj 
90  Iowa,  757,  57  N.  W.  Rep.  876;  Hamilton  Buggy  Co. 
V.  Iowa  Buggy  Co.,  88  Iowa,  364,  55  N.  W.  Rep.  496; 
Schroeder  v.  Webster,  88  Iowa,  627,  55  N.  W.  Rep.  569. 
The  eleventh  assignment  reads:  *'The  court  erred  in 
confirming  the  report  of  the  referee,  and  rendering 
judgment  thereon  against  the  defendant."     We 

4  think  this  is  insuflScient.     It  is  equivalent  to  say- 
ing that  the  court  erred  in  rendering  judgment 

against  the  defendant.  It  does  not  point  out,  or  even 
suggest,  what  the  error  consisted  of.  If  such  an  assign- 
ment is  suflScient,  it  involves  the  examination  of  the 
entire  record.  Wood  v.  Whitton,  66  Iowa,  295,  19  N. 
W.  Rep.  907,  and  23  N.  W.  Rep.  675;  Brigham  v. 
Metelsdorf,  73  Iowa,  714,  36  N.  W.  Rep.  715;  Vander- 
berg  v.  Camp,  68  Iowa,  212,  26  N.  W.  Rep.  80;  Betts  v. 
City  of  Glenwood,  52  Iowa,  126,  2  N.  W.  Rep.  1012; 
Tomblin  v.  Ball,  46  Iowa,  190;  Hamilton  Buggy  Co.  t). 
Iowa  Buggy  Co.,  88  Iowa,  364,  55  N.  W.  Rep.  496. 

The  sixth  assignment  is  upon  the  ground  that  the 
court  erred  in  refusing  to  set  aside  the  report  of  the 
referee  and  grant  a  new  trial  **on  account  of  the  exces- 
sive damages  allowed,  and  the  prejudice  of  the  referee, 
as  shown  by  the  affidavit  of  James  Kent.''  Under 
another  division  of  this  opinion  we  hold  that  the  affi- 
davit as  to  prejudice  was  properly  stricken  from  the  files. 
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If  the  assignment  is  intended  to  refer  to  anjrthing  else, 

it  is  not  suflSciently  specific.     There  were  three  several 

findings  as  to  damages,  and  the  assignment  does 

5  not  point  out  which  one  is  claimed  to  have  been 
excessive.     The  eighth  assignment  assigns  error 

in  the  refusal  of  the  court  to  set  aside  the  report  of  the 
referee  as  to  the  price  of  board  sued  for,  and  because 
such  findings  are  not  sustained  by  sufficient  evidence. 
Without  entering  into  a  discussion  of  the  evidence,  it 
may  be  said  it  was  conflicting,  but  warranted  the  find- 
ing made,  and  there  was  no  error  in  the  court's  action. 
A  very  extended  amended  assignment  of  errors  has 
been  filed,  some  parts  of  which  we  proceed  to  notice. 
Errors  1,  9,  11,  13,14  and  17  relate  to  the  acts  and  find- 
ings of  the  referee,  and  to  alleged  errors  therein.  They  do 
not  refer  in  any  manner  to  the  acts  of  the  court  below,  or 
any  alleged  error  of  said  court ;  hence  they  present  no 
question  for  our  determination.  The  assignment  should 
be  directed  to  alleged  errors  on  the  part  of  the 

6  lower  court  when  it  acts  upon  the  report  of  the 
referee    on  the  exceptions  filed  thereto.    The 

appeal  is  predicated  upon  the  ruling  of  the  court  on  the 
exceptions  filed  to  the  referee's  report.  We  can  not 
consider  errors  on  the  part  of  the  referee,  but  only 
errors  of  the  court  in  passing  upon  the  exceptions  to 
such  report.  No  such  question  is  presented  by  these 
assignments.  Edwards  v.  Cottrellj  43  Iowa,  202. 
Assignments  2  to  7,  inclusive,  are  as  to  errors  in  ruling 
upon  the  admission  and  rejection  of  evidence.  These 
errors  can  not  be  considered,   as  the  mattei*s 

7  therein  referred  to  were  not  properly  brought  to 
the  attention  of  the  court  below  by  defendant's 

exceptions  to  the  report  of  the  referee.  The  only  refer- 
ence in  defendant's  exceptions  to  these  alleged  errors  is 
in  the  motion  for  a  new  trial,  and  is  as  follows: 
^^Fourth.  For  errors  of  law  occurring  during  the  trial, 
and  which  were  by  defendant  excepted  to  at  the  time, 
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wliich  exceptions  appear  in  the  shorthand  reporter's 
notes,  and  can  not  now  be  more  specifically  pointed  out 
until  said  notes  can  be  transcribed.  Said  erroi's  relate 
to  the  receipt  of  evidence  against  the  defendant,  and 
the  refusal  to  receive  evidence  oflEered  by  him."  Such 
an  exception,  which  is  in  general  terms,  and  fails 
8  specifically  to  call  the  court's  attention  to  any  al- 
leged error,and  requires  the  court  to  examine  the 
entire  record,  is  insufficient  upon  which  to  base  error  in 
this  court.  It  is  due  to  trial  courts  that  their  attention 
should  be  directly  called  to  any  alleged  errors  that  may 
have  been  committed,  to  the  end  that  they  may  correct 
the  error,  if  any;  but  such  duty  is  not  discharged  by 
imposing  upon  the  court  the  necessity  of  taking  coun- 
sel's place  and  searching  the  entire  record  for  the  dis- 
covery of  supposed  errors.  That  is  a  burden  counsel  can 
not  impose  upon  the  trial  court.  Bander  v.  Hinckley j 
60  Iowa,  185,  14  N.  W.  Rep.  228;  Michael  v.  Longman^ 
42  Iowa,  485.  See  Sage  v.  Nichols,  51  Iowa,  49,  50  N. 
W.  Rep.  491.  The  eighth  assignment  relates  to  error 
in  striking  out  the  testimony  of  one  Deffenbaugh.  For 
the  reasons  above  given,  this  can  not  be  considered. 
The  tenth  assignment  can  not  be  considered  because 
the  matter  therein  referred  to  was  not  specifically  called 
to  the  attention  of  the  trial  court.  As  to  the  twelfth, 
fifteenth,  and  sixteenth  assessments  of  error,  which 
relate  to  the  action  of  the  court  in  refusing  to  set  aside 
the  report  of  the  referee,  and  in  rendering  judgment 
thereon,  because  the  findings  in  certain  particulars  did 
not  find  proper  support  in  the  evidence,  even  if  relat- 
ing to  matters  properly  called  to  the  attention  of  the 
lower  court,  need  no  discUssion,  as  the  evidence  war- 
ranted the  action  taken.  The  eighteenth  assignment 
relates  to  the  action  of  the  court  in  confirming  the 
referee's  report,  and  in  rendering  judgment  thereon,  it 
being  claimed  that  the  finding  of  the  referee  as  to  the 
value  of  the  board  furnished  by  plaintifE  to  the  defend- 
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ant  is  not  supported  by  the  evidence,  and  because  the 
testimony  showed  said  board  was  furnished  under  a 
contract  at  ten  dollars  per  month.  As  to  the  value  of 
the  board  the  evidence  was  conflicting.  The  finding  of 
the  lower  court  stands  as  the  verdict  of  a  jury,  which 
we  should  not  disturb  if  the  judgment  is  warranted  by 
the  evidence.  We  conclude  that  in  that  respect  there  was 
no  error.     As  to  the  alleged  contract  for  board, 

9  no  such  question  was  presented  to  the  lower 
court  in  the  exceptions  to  the  report  of  the  referee. 

It  can  not  be  raised  for  the  first  time  in  this  court. 

III.  It  is  said  that  the  court  erred  in  sustaining 
the  motion  to    strike  from  the  files  the  affidavit  of 

Kent.    The  substance  of  this  affidavit  has  already 

10  been  stated.  The  motion  was  based  upon  the 
grounds  that  the  affidavit  was  irrelevant  and  im- 
material, and  that  it  was  not  permissible,  or  recognized 
by  our  rules  of  practice.  The  only  provision  of  the 
statute  for  supporting  or  controverting  the  grounds  of 
a  motion  for  a  new  trial  by  affidavits  is  where  the  ground 
of  the  motion  is  misconduct  of  the  jury  or  prevailing 
party,  or  accident  or  surprise  which  ordinary  prudence 
could  not  have  guarded  against,  and  newly  discovered 
evidence.  Code,  section  2837,  subds.  2,  3,  7;  irf.,  sec- 
tion 2838.  The  express  provision  for  the  use  of  affidavits 
in  certain  specified  cases  may  well  be  held  to  exclude 
their  use  as  to  grounds  not  thus  mentioned.  '  ^Expressio 
unius  est  exclusio  alteriusJ^  See  Talbott  v.  Blacklegey 
22  Iowa,  578.  Being  unauthorized  by  statute,  there 
was  no  error  in  striking  it  from  the  files. 

IV.  We  think  the  serious  question  in  this  case 
is  as  to  the  action  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial  on  the  ground  of  newly  discov- 

11  ered  evidence.     It  may  be  conceded  that  the 
newly  discovered  evidence  was  material,  and  the 

only  question  is,  was  due  diligence  shown  to  discover  it 
prior  to  the  trial.     It  appears  that  the  affiant,  Gallup, 
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had  been  acquainted  with  all  of  the  parties  to  this  liti- 
gation since  defendant  opened  his  store  in  Conroy,  in 
1887 ;  that  for  a  time  Gallup  lived  in  Marengo,  only  a 
few  miles  distant ;  that  Kent  was  absent  from  Conroy 
much  of  the  time ;  that  Gallup  lived  in  Grinnell  when 
he  made  the  affidavit,  and  that  defendant  had  no 
knowledge  or  intimation  that  Gallup  knew  any  fact 
material  to  the  case;  nor  did  he  know  that  Gallup  had 
ever  conversed  with  plaintiff  on  the  subject  of  his  em- 
ployment, and  he  had  no  reason  to  think  that  he  had 
done  so.  It  was  said  in  Pelamourges  v.  Clarky  9  Iowa, 
25 :  **He  must  show  that  he  has  used  diligence  to  ascer- 
tain whether  any  such  testimony  was  in  existence,  or 
that  his  diligence  in  this  respect  would  have  been  un- 
availing." In  Lisherv.  Pratt,  9  Iowa,  59,  it  is  said: 
**He  must  show  that  he  not  only  did  not  know  of  it 
(the  newly  discovered  evidence)  before  the  trial,  but 
that  he  would  have  been  in  the  same  ignorance  by  the 
use  of  due  diligence."  In  Cahalan  v.  Cahalan,  82  Iowa, 
420,  48  N.  W.  Rep.  724,  one  of  the  grounds  for  a  new 
trial  was  newly  discovered  evidence  consisting  of  ad- 
missions of  the  defendant.  It  was  said:  '*The  affi- 
davits of  Powers  and  Edward  Lovell  show  that  they 
reside  in  Clermont  township,  where  the  defendant 
resides,  and  that  they  have  known  him  for  twenty 
years.  The  appellant  does  not  claim  to  have  spoken 
with  them  in  regard  to  their  knowledge  before  the  trial, 
and  no  reason  is  given  for  his  failure  to  do  so."  The 
case  of  Eckel  v.  Walker,  48  Iowa,  227,  is  more  like  that 
at  bar  than  any  other  decided  by  this  court.  In  that 
case  the  evidence,  as  in  this,  consisted  of  admissions 
made  by  one  of  the  parties.  These  admissions  were 
made  to  three  different  persons.  It  appeared  that  two 
of  these  persons  did  not  communicate  the  admission  to 
any  one  until  after  the  trial,  and  that  the  other  was  ab- 
sent from  the  state  when  the  suit  was  brought,  and 
until  after  the  trial.  The  court  said:  **It  does  not  appear 
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that  any  diligence  upon  the  part  of  the  defendants 
would  have  discovered  this  evidence.  They  had  no 
reason  to  believe  that  plaintiff  made  any  such  admis- 
sions to  these  witnesses,  and  it  can  not  be  claimed  that 
diligence  requires  that  the  defendants  should  have 
made  particular  inquiry  of  all  persons  within  the  range 
of  plaintiff's  acquaintance,  to  ascertain  what,  if  any^ 
conversations  they  might  have  had  with  plaintiff  upon 
the  subject-matter  of  the  suit.''  This  language  is 
peculiarly  applicable  to  the  case  at  bar.  If,  as  we 
think,  it  is  shown  that  defendant  had  no  reason  to  sup- 
pose that  Gallup  was  possessed  of  any  information 
material  to  this  suit,  he  is  not  chargeable  with  a  lack 
of  diligence  in  not  seeking  him  out  and  ascertaining 
whether  or  not  he  was  possessed  of  such  information. 
Reasonable  diligence  did  not  require  defendant  to 
interview  every  man  he  knew  to  be  an  acquaintance  of 
plaintiff's,  regardless  of  knowledge  or  information  in- 
dicating to  him  that  such  persons  were  or  might  be 
possessed  of  facts  material  to  the  controversy.  There 
being  nothing  in  the  situation  or  surroundings  to  cause 
even  a  suspicion  in  the  mind  of  anyone  that  Gallup 
was  or  might  be  posessed  of  facts  essential  to  defend- 
ant's case,  defendant,  in  the  exercise  of  due  diligence,  was 
not  called  upon  to  seek  him  out  in  a  distant  city,  and  ask 
him  about  a  matter  which  he  had  no  reason  to  think 
Gallup  had  any  knowledge  of.  It  may  be  that  in  some 
of  the  earlier  cases  language  is  used  which  is  not  in  en- 
tire harmony  with  our  conclusion,  but  we  think  the 
rule  of  those  cases  as  to  what  due  diligence  is,  is  some- 
what modified  by  the  later  cases.  See,  also,  Murray 
V.  Weher,  92  Iowa,  post,  60  N.  W.  Rep.  492.  How- 
ever that  may  be,  the  law  does  not  require  the  doing 
of  unreasonable  things,  and  we  think  the  showing 
of  diligence  in  this  case  was  sufficient,  and  a  new 
trial  should  have  been  granted.  On  the  evidence  as  it 
was,  the  findings  of  the  referee  which  were  approved 
by  the  court,  were  warranted. 
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In  view  of  the  manner  in  which'  we  have  disposed 
of  the  amended  assignment  of  errors,  we  need  not  pass 
upon  the  motion  to  strike  them.     Having  been  filed  out 

of  time,  they  necessitated  further  argument  on 
12        the    part  of  appellee,  which  was  made.     We 

think,  therefore,  that  the  costs  up  to  the  time  of 
filing  the  amended  assignment  should  be  taxed  to  ap- 
pellant, which  is  ordered  done.  For  the  en*or  in  not 
granting  a  new  trial  on  the  ground  of  newly  discovered 
evidence  the  case  must  be  bbvebsed. 


Thompson  Pbice  v.  E.  A.  Rea,  Appellant. 

114  656  Purchase  "Subject  to  Incumbrances."  Where  land  is  conveyed 
subject  to  judgments  on  grantor's  notes  which  the  land  is  sufficient  to 
pay,  and  buyer  then  takes  an  assignment  of  the  notes  and  judgments 
upon  them,  he  can  not  enforce  them  against  sureties  on  such  notes, 
and  new  notes  given  by  the  surety  for  them  are  without  considera- 
tion, though  further  time  was  given. 

Appeal  from   Decatur  District   Court. — ^HoN.   H.    M. 
Towner,  Judge. 

Tuesday,  October  9,  1894. 

This  is  a  suit  in  equity  by  which  the  plaintiff 
demands  the  cancellation  of  certain  promissory  notes 
and  mortgages  executed  by  the  plaintiff  to  the  defend- 
ant. There  was  a  hearing  on  the  merits,  and  a  decree 
for  the  plaintiff.     Defendant  appeals. — Affirmed. 

Harvey  <&  Parrish  for  appellant. 

M.  F.  Stookey  and  N.  P.  Bulloch  for  appellee. 

RoTHROCK,  J. — It  appears  from  the  records  in  the 
case  that  J.  I.  Walker  was  the  owner  of  five  hundred 
and  thirty  acres  of  improved  land  in  Decatur  county. 
Walker  was  largely  in  debt,  and  his  property  was  incum- 
bered by  mortgage  and  judgment  Uens.     The  plaintiff 
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was  a  surety  for  Walker  on  certain  notes  which  had 
been  put  in  judgment  as  against  Walker.  The  defend- 
ant purchased  all  of  said  real  estate,  and  took  a 
conveyance  thereof  from  Walker.  The  controversy 
between  the  plaintiiBE  and  the  defendant  is  whether  the 
defendant  should  be  required  to  pay  oflE  the  liens  on 
the  land  as  part  of  the  purchase  money  agreed  to  be 
paid.  It  appears  that  the  defendant  did  pay  off  the 
judgment  debts  for  which  plaintiflE  was  surety,  and  took 
an  assignment  thereof,  and  afterward  induced  the 
plaintiiBE  to  execute  the  notes  and  mortgages  in  suit.  It 
is  claimed  by  plaintiiBE  that  they  were  procured  by 
fraud,  and  that  they  are  without  consideration,  because 
the  defendant  was  bound  to  pay  the  judgment  debts  as 
part  of  the  consideration  for  the  land.  The  learned 
judge  who  heard  and  determined  the  case  filed  an 
opinion  upon  the  facts  and  the  law.  We  have  carefully 
examined  all  the  evidence,  and  considered  the  questions 
of  law  involved,  and  we  concur  with  the  court  below, 
both  as  to  fact  and  law,  and  adopt  its  opinion.  It  is 
as  follows: 

'*The  plaintiflE  brings  this  action  in  equity  for  the 
cancellation  of  certain  promissory  notes  made  by  the 
defendant  to  plaintiflE,  September  23,  1890,  amounting 
to  one  thousand,  twenty-four  dollars  and  twelve  cents, 
secured  by  mortgages  on  real  and  personal  property 
belonging  to  defendant.  For  ground  of  action,  plaintiflE 
alleges  the  notes  were  without  consideration,  and  pro- 
cured by  defendant's  fraud.  It  is  clearly  shown  by  the 
evidence,  and  not  disputed  in  the  case,  that  one  J.  I. 
Walker  was  largely  indebted  or  insolvent ;  that  he  had  a 
large  amount  of  real  and  personal  property  heavily 
incumbered  with  mortgages  and  judgments;  that  his 
creditors  were  the  Bank  of  Weldon  and  H.  J.  Close, 
who  held  notes  signed  by  Walker,  and  on  which  plain- 
tiflE was  security,  that  these  notes  were  reduced  to 
judgment  as  to  J.  I.  Walker,  and  became  a  lien  upon 
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his  realty;  tliat  there  were  prior  liens,  mortgages,  and 
judgments,  estimated  variously  at  from  seven  thousand 
to  nine  thousand  dollars,  against  said  land;  that 
defendant  had  a  claim  against  said  Walker  for  an 
unpaid  balance  on  sale  of  a  threshing  machine.  Such 
being  the  situation,  defendant  procured  from  said 
Walker  a  transfer  of  his  property;  the  consideration 
being,  as  plaintiff  alleges,  the  assumption  of  all  mort- 
gages and  judgment  liens,  and,  as  defendant  claims, 
the  cancellation  of  part  of  Walker's  debt  to  Rea. 
Defendant  then  purchased  the  Bank  of  Weldon  and 
H.  J.  Close  claims,  taking  an  assignment  of  the  notes 
and  judgments.  He  then  went  to  plaintiff,  and  secured 
the  notes  and  mortgages  which  are  the  subject  of  this 
action,  in  settlement  of  the  Bank  of  Weldon  and  H.  J. 
Close  claims,  on  which  plaintiff  was  security.  The 
plaintiff  claims  that  defendant  Rea  agreed  to  pay 
Walker's  debts,  and  that  was  the  consideration  of  the 
transfer.  I  do  not  think  the  evidence  sustains  that 
contention.  The  weight  of  the  testimony  is  certainly 
against  the  plaintiff  on  that  issue.  The  plaintiff  also 
claims  that  Rea  and  Walker  entered  into  a  conspiracy 
to  defraud  the  creditors  of  Walker,  by  which  part 
should  be  paid,  and  others  not  paid.  I  do  not  find 
evidence  to  sustain  that  issue.  There  is  not  sufficient 
evidence  to  justify  the  court  in  holding  the  transfer  an 
assignment  with  preferences,  and  the  prayer  for  an 
accounting  is  denied.  Plaintiff  claims  that  the  defend- 
ant procured  the  notes  and  mortgages  in  issue  by  false 
and  untrue  statements  of  facts,  and  deliberate  and 
intentional  fraud.  I  do  not  think  the  evidence  sustains 
that  claim." 

"The  main  contention  of  plaintiff,  and  that  on 
which  he  must  rely  for  relief,  is  the  want  of  considera- 
tion for  the  notes  and  mortgages,  for  the  reason  that 
the  assignment  of  judgments  to  defendant  amounted 
to  payment,  and  a  release,  as  to  plaintiff,  from  all  obli- 
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gations  thereunder.  In  order  to  determine  that  ques- 
tion, it  will  be  of  advantage  to  ascertain  as  nearly  as 
possible  just  what  the  facts  are  as  to  the  important  and 
determinative  events:  First,  the  transfer  of  land  and 
property  from  Walker  to  Rea:  The  defendant  alleges 
in  his  answer  that,  for  the  purpose  of  securing  defend- 
ant, said  Walker  mortgaged  his  personal  property,  and 
deeded  his  land,  subject  to  the  mortgages  and  liens 
thereon,  in  payment  of  what  he  owed  defendant.  To 
that  extent,  at  least,  we  may  say  there  is  no  dispute. 
Second,  the  assignments  of  the  judgment  to  defendant: 
As  to  these  the  defendant  says,  in  evidence:  *I  paid 
cash  for  the  Bank  of  Weldon  claims,  and  took  assign- 
ments to  me.  I  paid  that  (the  Close)  judgment  in  full, 
and  took  an  assignment.  I  did  not  know  what  my  legal 
rights  would  be  under  the  assignments.'  Third,  the 
securing  notes  and  mortgages  in  suit  from  plaintiff: 
Defendant,  in  his  answer,  says  he  told  plaintiff,  if  he 
would  secure  defendant,  he  would  extend  the  time  of 
payment,  and  take  steps  to  prevent  foreclosure  against 
the  land  of  said  Walker.  Rea  says,  in  evidence,  he  told 
Price  he  had  bought  some  notes  and  judgments  against 
him,  and  that  the  land  would  not  pay  out.  As  to  all 
these  facts  there  can  be  no  question,  and  under  these 
circumstances  the  plaintiff  executed  and  delivered  to 
defendant  the  notes  and  mortgages  in  question,  and  the 
parties  entered  into  a  written  agreement,  known  in  evi- 
dence as  'Ex.  18,'  by  which  the  defendant  agrees,  in 
consideration  of  the  execution  and  delivery  of  the  notes 
and  mortgages  in  question,  if  he  sells  the  land  he  re- 
ceived from  Walker  for  more  than  twelve  thousand,  one 
hundred  and  fifty  dollars  net,  he  will  allow  any  surplus 
to  apply  on  payment  of  the  notes  and  mortgages  so 
taken.  It  is  the  opinion  of  the  court  that  under  these 
circumstances  the  notes  and  mortgages  were  without 
consideration,  and  that  the  plaintiff  is  entitled  to  the 
relief  he  asks.    The  defendant  expressly  admits  in  his 
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answer  that  he  took  the  land  subject  to  liens  against  it, 
and  in  payment  of  his  debt.  If  that  be  true,  then  the 
assumption  of  the  liens  was  a  part  of  the  consideration 
of  the  purchase.  The  defendant,  of  course,  could  not 
claim  the  cancellation  of  two  of  his  notes  as  all  the  con- 
sideration paid  for  the  transfer  of  five  hundred  and 
thirty  acres  of  land.  The  assumption  of  the  liens  must 
have  constituted  the  balance.  It  is  not  necessary,  in 
order  to  constitute  an  assumption,  so  far  as  the  land  is 
concerned,  that  there  should  be  a  direct  agreement  to 
assume.  That  only  adds  a  personal  liability  to  the  ex- 
tent of  the  lien.  The  law  creates  an  assumption  of  the 
debt  whenever  such  debt  is  a  lien,  and  the  debt  and  lien 
constitute  part  of  the  consideration  of  the  purchase. 
The  amount  defendant  paid  is  presumed  to  be  the 
price  or  value  of  the  land,  less  the  incumbrances. 
When  he  paid  oflE  the  Bank  of  Weldon  and  Close 
judgments,  which  were  pre-existing  incumbrances,  of 
which  he  had  notice  when  he  purchased  the  land,  it 
would  be  inequitable  to  allow  him  to  keep  them  all  as 
to  a  surety,  and  to  enforce  them  against  him  by  hav- 
ing them  assigned  to  himself.  If  defendant  shall  be 
allowed  to  keep  the  land  and  enforce  his  notes  against 
plaintiff,  he  will  secure  payment  twice  for  his  debt, — 
once  by  the  conveyance  of  the  land,  and  again  by  his 
foreclosure  against  plaintiff.  This  would  be  unjust, 
for  when  he  accepted  the  sale  of  the  land  from  Walker, 
who  was  principal,  and  primarily  liable,  he  received 
from  him  the  fund  out  of  which  the  incumbrances  were 
to  be  paid,  and  when  he  paid  them  he  did  nothing 
more  than  discharge  his  own  equitable  obligation. 
Could  it  be  claimed  after  the  transfer,  that  defendant, 
by  his  assignment,  acquired  any  right  of  action  on  said 
judgments  against  Walker?  And,  if  not  against  Walk- 
er, how  can  it  be  enforced  against  his  sureties?  The 
authorities  clearly  hold  that  in  case  of  a  transfer  made 
subject  to  incumbrances  the  land  becomes,  in  the  hands 
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of  a  grantee,  the  primary  fund  out  of  which  the  incum- 
brances are  to  be  paid.  Morrison  v.  Morrison^  38  Iowa, 
73;  Byington  v.  Fountain,  61  Iowa,  512, 14  N.  W.  Rep. 
220,  andl6N.  W.  Rep.  534;  Bunch  v.  Grave,  12  N.  E. 
Rep.  (Ind.  Sup.)  514.  It  is  a  familiar  rule  that  when 
one  acquires  two  estates  in  land  the  lesser  is  merged 
into  the  greater,  and  extinguished.  Defendant  acquired 
a  fee-simple  estate  by  his  deed,  and  the  after  acquisi- 
tion of  a  mortgage  and  judgment  liens  by  him  instantly 
extinguished  them,  by  the  merger  of  the  lesser  into  the 
greater  estate.  When  the  defendant  took  the  land  he 
took  it  charged  with  the  payment  of  the  existing  in- 
cumbrances, and  when  he  paid  them  he  presumably 
paid  just  what  in  legal  effect  he  agreed  to  pay.  It  was 
no  more  than  the  completion  of  what  was  implied  by 
his  contract  of  purchase." 

^^It  may  be  suggested  that  at  the  time  Rea  pur- 
chased he  did  not  intend  to  keep  the  land.  That  will 
not  avail,  for  one  can  not  accept  a  benefit,  and  at  the 
same  time  disclaim  the  responsibility.  One  can  not 
accept  a  deed,  and  say  he  did  not  want  title,  and  the 
payment  of  the  liens  was  an  indication  that  he  did  want 
to  keep  the  land.  The  plaintiff  was,  and  could  be 
made,  only  a  surety  on  the  debt.  By  the  purchase 
from  Walker  the  defendant  became,  in  effect,  the  prin- 
cipal, to  the  extent  of  the  funds  in  his  hands  for  the 
payment  of  his  debt,  received  from  Walker.  This,  it  is 
clearly  proven,  was  amply  sufficient  to  pay  all  the  debts. 
By  the  contract  defendant  himself  drew,  it  is  placed  at 
twelve  thousand,  one  hundred  and  fifty  dollars,  which 
was  an  acknowledgment  on  his  part  at  that  time  that  he 
had  enough  to  pay  all,  and  a  handsome  surplus  besides. 
One  who  purchases  an  equity  of  redemption  by  a  deed 
without  covenants  takes  the  estate  charged  with  the  pay- 
ment of  the  mortgage  debt.  It  is  presumed  that  in  the 
absence  of  a  special  contract,  or  of  any  unusual  circum- 
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stances,  the  amount  of  the  debt  was  the  price  of  the  prop- 
erty purchased,  less  the  amount  of  the  mortgage,  and 
it  would  be  for  the  purchaser,  and  not  for  the  seller,  to 
discharge  the  incumbrances.  Jones,  Mortg.,  section  736. 
In  the  case  at  bar  there  was  a  deed  without  covenants. 
There  no  special  contract,  and  no  unusual  circum- 
stances existed,  and  the  court  knows  of  no  reason  that 
would  not  make  the  rule  as  applicable  to  judgments 
as  to  mortgage  liens." 

^^But  it  is  contended  by  defendant  that  whatever 
the  rights  of  the  parties  were  before  the  contract  was 
executed,  it  fixed  their  rights.  It  surely  would  not  be 
true  that  unless  an  obligation  already  existed  the  con- 
tract would  create  one.  The  defendant's  position  can 
only  be  sound  upon  the  theory  that  the  debts  which 
had  been  assigned  to  Rea  were  still  unpaid,  and  enforce- 
able against  Walker  in  Bea's  hands.  We  have  seen 
this  can  not  be  true,  and,  if  not  against  Walker,  then 
not  against  plaintiflE,  who  is  his  surety.  It  is  suggested 
that  the  contract  destroyed  plaintiflE's  rights  of  subroga- 
tion. But,  if  plaintiff  paid  the  debt,  would  he  not  be 
entitled  to  the  enforcement  of  it  against  his  principals! 
Would  equity  deprive  him  of  that!  It  appears  dear  to 
the  court  that  the  only  reason  that  plaintiff  has  lost  his 
right  of  subrogation  is  because  the  debt  has  been  ex- 
tinguished with  the  extinguishment  of  his  lien.  Such 
being  the  case,  there  was  no  consideration  for  the  notes 
and  mortgages  in  the  suit,  and  it  would  be  inequitable 
and  unjust  to  allow  the  defendant  to  enforce  them.  I 
have  no  doubt  the  defendant  thought  he  had  a  right 
to  enforce  the  judgments  against  plaintiff.  I  do  not 
find  him  guilty  of  an  intentional  fraud.  He  admits  he 
did  not  know  the  legal  effect  of  the  assignment  to  him: 
He  admits  he  told  plaintiff  execution  would  be  issued 
on  the  judgments  he  owned,  and  levied  on  the  land  he 
had  received  from  Walker,  and  that  the  land  would 
probably  not  sell  for  enough  to  pay  them.    He  may 
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have  thought  that  true,  but  of  course  his  counsel  would 
not  claim  that  he  could  sell  his  own  land  on  his  own 
judgment.  Giving  time  under  such  circumstances 
could  not  constitute  any  consideration.  Defendant 
says  in  evidence:  *I  am  not  making  any  claim  on 
mortgages  I  have  purchased  or  notes  I  hold  against 
Walker.  They  are  substantially  paid.^  This  is  cer- 
tainly true,  and  they  were  paid  by  the  transfer  of  the 
land  to  him,  as  they  were  a  part  of  the  consideration. 
Are  not  these  debts  in  which  plaintiff  was  only  the 
surety  in  precisely  the  same  situation?  Can  part  be 
paid,  and  not  allf  Could  defendant  be  allowed  to 
select  what  he  should  consider  paid,  and  what  not  paidf 
Can  the  debt  be  paid  as  to  Walker,  and  not  as  to  his 
surety?  There  was  then  certainly  a  misapprehension 
on  the  part  of  the  parties  as  to  their  legal  rights  at  the 
time,  and  I  do  not  believe  defendant  would  have 
endeavored  to  persuade  plaintiff  to  enter  into  the  con- 
tract and  execute  the  notes  and  mortgages  if  he  had 
known  of  the  plaintiff's  rights,  or  if  he  had  thought  of 
the  equity  of  his  claim;  and  certainly  the  plaintiff 
would  not  have  bound  himself  to  pay  a  debt  if  he  had 
known  that  in  legal  effect  it  was  already  paid.  When 
one,  under  a  mistake  of  law,  acknowledged  himself 
under  an  obligation  which  the  law  will  not  impose,  he 
shall  not  be  bound  thereby.  Warder  v.  Tucker,  7 
Mass.  449.  If,  by  reason  of  the  mistake,  there  is  no 
consideration  for  the  contract,  it,  like  any  other  similar 
agreement  without  consideration,  is  void.  Such,  for 
instance,  is  one's  guaranty  of  another's  debt,  founded 
on  the  debtor's  forbearance  to  levy  an  attachment  for 
which  in  fact  there  is  no  valid  ground.  Bish.  Cont., 
section  696." 

**I  have  given  careful  consideration  to  the  case  at 
bar,  and  more  than  usual  thought  and  research,  and  I 
am  fully  satisfied  that  the  equities  are  with  the  plaintiff. 
It  is,  therefoi-e,  ordered  that  the  plaintiff  have  judg- 
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ment  and  decree  ajs  prayed,  canceling  the  notes  and 
mortgages  described  in  plaintiff's  petition,  with  costs. 
Decree  to  be  entered  accordingly, — the  finding  herein 
to  constitute  a  part  of  decree. '^ 

We  do  not  think  it  is  necessary  to  further  discuss 
the  case.    The  decree  of  the  district  court  is  affirmed. 


E.  L.  FuLMER,  Appellant,  v.  Mahaska  County. 

Practice:  Unchallenged  Pleading.  Where  a  petition  is  not 
objeoted  to  before  issue  is  joined,  it  is  error  to  direct  a  verdict  for 
defendant  because  the  petition  and  the  opening  statement  by  his 
counsel  do  not  set  forth  facts  constituting  a  cause  of  action. 

Appeal  from  Mahaska  District  Court, — Hon.  D. 
Byan,  Judge. 

Tuesday,  Ootobeb  9, 1894. 

Action  for  damages  resulting  from  a  defective 
bridge.  With  the  above  entitled  action  was  consoli- 
dated that  of  S.  Fulmer  v.  Mahaska  County,  the  cause 
of  action  having  been  assigned  to  E.  L.  Fulmer.  Judg- 
ment for  defendant  for  costs,  and  the  plaintiff  appealed. 
Reversed. 

Bolton  &  McCoy  for  appellant. 

Byron  W.  Preston  for  appellee. 

Gbangeb,  C.  J. — PlaintiJBE  filed  a  petition,  and  an 
amendment  thereto,  averring  negligence  on  the  part  of 
defendant  county  in  failing  to  construct  and  keep  in  repair 
a  certain  bridge.  The  petition  states  many  particulars 
as  to  a  bridge  that  had  been  constructed  by  the  town- 
ship in  which  it  was  situated,  showing  its  insufficiency, 
and  facts  designed  to  show  that  it  was  a  bridge  that  the 
county  should  build  and  maintain,  and  avers  that  the 
county  '*had  taken  charge  of  keeping  in  repair  and 
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repairing^'  said  bridge.  The  petition  further  alleged 
facts  tending  to  show  negligence  on  the  part  of  the 
county,  in  consequence  of  which  his  team  and  wagon 
fell  from  the  bridge,  with  the  occupants  of  the  wagon, 
and  damage  was  sustained.  To  the  petition  there  was  a 
general  denial.  A  jury  wajs  impaneled  to  try  the  issues, 
and  at  the  close  of  the  opening  statement  by  plaintiff's 
counsel,theattorney  for  defendant — orally,  as  we  under- 
stand— made  the  following  statement  and  motion: 
"The  statement  of  the  plaintiff's  attorney,  Mr.  McCoy, 
having  been  taken  down  in  writing  by  the  reporter, 
defendant  moves  on  that  statement  and  on  the  plead- 
ings in  the  case — moves  the  court  to  direct  a  verdict  for 
the  defendant,  for  the  reason  that  upon  such  pleadings 
and  said  statement  of  counsel  it  is  not  shown  that  the 
bridge  in  controversy  was  a  county  bridge;  it  is  not 
shown,  as  alleged  in  the  petition,  that  the  county  did 
build  the  bridge;  it  is  not  claimed  in  the  petition,  or  in 
such  statement,  that  the  county  ever  made  any  appro- 
priation for  such  bridge,  or  to  repair  the  same,  or  ever 
took  charge  of  said  bridge  in  any  manner;  that  from 
such  statement  of  the  plaintiff's  attorney,  and  from  the 
amended  and  substituted  petition,  it  does  not  appear 
that  the  bridge  in  controversy  is  such  a  bridge  as  that 
the  county  is  required  to  build  or  repair  or  maintain; 
and  the  defendant  moves  the  court  to  render  a  judg- 
ment for  the  defendant  upon  the  pleadings  and  upon 
the  opening  statement  of  the  plaintiff's  attorney." 
The  court  sustained  the  motion,  and  the  correctness  of 
the  ruling  is  the  only  question  before  us.  It  will  be 
seen  that  the  ruling  of  the  court  was  not  based  on  the 
fact  that  plaintiff  did  not  propose  to  prove  the  material 
facts  alleged  in  his  petition,  but  on  the  ground  that  a 
cause  of  action  did  not  appear  from  the  petition  and 
the  statement  of  counsel.  This  must  mean  that  the 
petition  is  defective  in  not  stating  certain  facts,  and  that, 
aided  by  the  statements  of  counsel,  both  are  not  suffi- 
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dent.  We  think  the  sufficiency  of  a  pleading  can  not 
be  tested  in  such  a  manner.  It  will  be  ^  seen,  by  refer- 
ring to  the  statement  and  motion,  that  facts  are  sug- 
gested as  neither  pleaded  nor  offered  to  be  proved  in 
the  opening  statement,  showing  clearly  that  we  have 
not  misapprehended  the  purport  of  the  motion.  We 
have  examined  the  statements  of  counsel  to  the  jury  as 
they  appear  in  the  record;  and  the  facts  stated,  as 
intended  to  be  proven,  are  in  line  with  the  facts  as 
stated  in  the  petition.  We  have  repeatedly  held,  and 
it  is  the  language  of  the  statute,  that  defects  in  a  peti- 
tion, not  taken  advantage  of  by  a  demurrer,  when  the 
defects  appear  on  the  face  of  the  petition,  are  waived. 
Code,  section  2650;  Dunn  v.  Wolf,  81  Iowa,  688,  47  N. 
W.  Eep.  887;  Linden  v.  Green,  81  Iowa,  365,  46  N.  W. 
Eep.  1108;  Wmg  v.  District  Tp.,  82  Iowa,  632,  48  N. 
W.  Rep.  977;  Knapp  A  Spalding  Co.  v.  Barnard,  78 
Iowa,  347,  43  N.  W.  Eep.  197.  The  practical  effect  of 
sustaining  this  motion  is  to  determine  the  sufficiency  of 
the  petition  as  to  its  statements  of  fact,  and  because 
insufficient,  to  direct  a  verdict  for  the  defendant.  This 
question  was  involved  in  Dodge  v.  Davis,  85  Iowa,  77, 
52  N.  W.  Bep.  2.  In  that  case  there  was  a  motion  to 
direct  a  verdict  for  the  defendant  upon  facts  dis- 
closed by  the  petition  which,  if  fatal  to  a  recovery,  could 
not  have  been  assailed  by  demurrer.  The  district  court 
overruled  the  motion,  and  we  sustained  its  action,  say- 
ing: ^^If  the  facts  claimed  constituted  a  defense,  the 
defendant  should  have  demurred  to  the  petition,  as  the 
facts  upon  which  he  now  relies  were  all  pleaded 
therein.''  The  same  rule  applies  in  this  case.  If  the 
petition  was  defective  on  its  face,  as  is  now  claimed,  its 
sufficiency  should  have  been  questioned  before  issue  of 
fact  taken  thereon.  Failing  to  do  so,  defendant  waived 
the  defects,  and  the  issues  as  made  should  have  been 
tried.  It  is  to  be  understood  that  we  express  no  opinion 
as  to  the  sufficiency  of  the  petition.    It  is  a  question 


Digiti 


ized  by  Google 


Oct.  1894]  Olivbb  v.  Eilby  &  Co.  23 

not  before  ns,  because  not  presented  as  the  law  directs. 
The  judgment  is  beybbsed. 


Pabmeua  J.  OhPTEHj  Appellant,  y.  Bilet,  Simmons  & 

Company. 

1  Jurisdiction.    That,  pending  salt  to  subject  land  to  a  judgment, 

2  sneh  judgment  becomes  satisfied,  is  matter  of  defense  and  does  not 
depriTe  of  jurisdiction  to  render  decree  subjecting  the  land. 

Fraudulent  Judgment:  New  Trial.     An  application,  within  a 
year,  to  set  such  a  decree  aside,  which  alleges  that  after  the  judg- 
8    ment  was  satisfied  the  suit  was  taken  no  further  notice  of  by  defend- 
ant, while  it  does  not  allege  the  greatest  degree  of  care,  yet  charges 
soch  a  fraud  as  that  the  application  should  be  granted. 

Appeal  firom  Clarke  District  Court. — ^Hon.  H.  M. 
TowNEB,  Judge. 

Tuesday,  Ootobbb  9, 1894. 

Pbooeeding  to  vacate  a  decree  and  sale  of  real 
estate  thereunder,  and  for  a  new  trial.  A  demurrer  to 
the  petition  was  sustained,  and  judgment  was  rendered 
in  favor  of  the  defendants  for  costs.  The  plaintiff  ap- 
peals.— Beversed. 

John  Chaney  for  appellant. 

No  appearance  for  appellee. 

Bobinson,  J. — The  facts  admitted  by  the  demurrer 
are  substantially  as  follows:  The  husband  of  plaintiff 
indorsed  and  transferred  to  the  defendants  a  promissory 
note.  It  was  not  paid  at  maturity,  and  judgment  was 
obtained  thereon  in  the  district  court  of  Clarke  county 
in  favor  of  defendants  and  against  the  husband  as 
indorser.  When  the  judgment  was  rendered,  the  plain- 
tiff was  the  owner  of  a  forty  acre  tract  of  land,  situated 
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in  the  county  named.  After  the  judgment  was  obtained, 
the  defendants  commenced  in  the  district  court  of  the 
county  an  action  in  equity  to  subject  the  land  to  the 
payment  of  the  judgment,  alleging  in  their  petition  that 
the  judgment  was  unpaid,  and  that  before  it  was  ren- 
dered the  husband  had  conveyed  the  laud  in  question  to 
the  plaintiff  without  consideration,  for  the  purpose  of 
defrauding  his  creditors,  and  that  the  conveyance  was, 
for  that  reason,  void.  In  November,  1887,  the  plain- 
tiff and  her  husband  filed  answers  to  the  petition,  in 
which  they  denied  all  allegations  therein  made,  except- 
ing that  in  regard  to  the  ownership  of  the  judgment. 
In  December,  1887,  one  of  the  makers  of  the  note  set- 
tled the  judgment  rendered  thereon,  obtained  a  release 
therefrom,  and  caused  a  final  satisfaction  thereof  to  be 
duly  entered  of  record.  The  plaintiff  learned  that  the 
judgment  had  been  settled  and  satisfied  of  record,  and 
supposing  that  the  proceedings  against  her  to  subject 
the  land  to  the  payment  of  the  judgment  were  at  an 
end,  gave  no  further  attention  to  them.  The  case 
remained  on  the  docket,  however,  until  December,  1889, 
when  the  defendants  procured  a  decree  subjecting  the 
land  to  the  payment  of  the  judgment.  In  October, 
1890,  they  caused  the  land  to  be  sold  under  an  execution 
issued  on  the  judgment,  and  now  hold  the  sheriff's  cer- 
tificate of  purchase  thereof.  The  plaintiff  asks  that  the 
sale  be  declared  void,  the  decree  set  aside,  for  a  new 
trial,  and  for  general  equitable  relief.  The  grounds  of 
demurrer  are:  First.  That  the  objections  now  urged 
to  the  decree  should  have  been  pleaded  before  it  was 
rendered,  and  will  not  afford  the  basis  for  relief  in  a 
collateral  attack  upon  it;  second j  that  the  petition  does 
not  show  the  discovery,  subsequent  to  the  decree,  of 
evidence  which  would  have  been  material  in  this  case, 
nor  in  the  one  in  which  the  decree  was  rendered ;  thirds 
that  the  petition  does  not  show  facts  which  entitle  the 
plaintiff  to  any  relief;  fowrth^  that  the  petition  shows 


Digiti 


ized  by  Google 


Oct.  1894]         Oliver  v.  Rilby  &  Co.  25 

that  the  land  wassabjected  to  the  payment  of  the  judg- 
ment, and  the  conveyance  to  her  set  aside  as  having 
been  made  without  consideration^  thus  showing  that 
the  plaintifiE  has  no  right  to  question  the  existence  or 
vaUdity  of  the  judgment  to  the  payment  of  which  the 
land  was  subjected.  The  demurrer  was  sustained  as 
to  all  the  grounds  stated. 

I.    The  appellant  alleges  in  her  petition  and  con- 
tends in  argument  that  the  decree  in  controversy  was 

illegal  and  void  for  the  reason  that  the  judgment 
1  it  was  designed  to  satisfy  had  been  fully  paid, 

and,  therefore,  that  the  court  had  no  jurisdiction 
to  act  in  the  cause  in  equity  when  the  decree  was  ren- 
dered. The  case  of  Manufacturing  Co.  v.  Beyer ^  74 
Wis.  210,  42  N.  W.  Rep.  232,  is  relied  upon  as  support- 
ing the  claim  made.  In  that  case  it  appears  that  an 
action  to  foreclose  certain  certificates  of  tax  sale  of  land 
was  commenced.  While  it  was  pending,  money  was 
sent  to  the  attorney  of  the  defendant  to  redeem  the 
land  from  the  tax  sale  and  pay  the  costs.  The  attorney 
paid  to  the  clerk  of  the  county  the  money  to  redeem 
the  land,  and  obtained  a  certificate  of  redemption,  but 
did  not  pay  the  costs.  The  plaintiff  in  the  foreclosure 
suit  received  the  money  without  demanding  the  costs, 
but  both  parties  to  the  suit  supposed  it  was  ended. 
The  attorney  for  the  defendant,  however,  with  the 
intent  to  defraud  both  parties,  filed  an  amended  answer. 
Further  proceedings  were  had,  and  the  court  found  the 
plaintiff  was  entitled  to  judgment  for  the  costs  and  dis- 
bursements of  the  action,  and  to  a  lien  on  the  land 
therefor,  and  rendered  a  decree  in  accordance  with  that 
conclusion.  The  supreme  court  of  Wisconsin  held  that 
by  accepting  the  money  required  to  redeem  the  land 
without  demanding  the  costs  of  suit  the  plaintiff  lost 
his  right  to  recover  them,  that  the  trial  court  had 
no  jurisdiction  to  render  judgment  for  them,  and  that 
the  judgment  rendered  was  void  for  that  reason.    It 
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may  be  important  to  notice  that  the  trial  court  founds 
among  other  facts,  that,  after  the  action  was  brought, 
the  defendant  had  redeemed  the  certificates,  thus  mak- 
ing it  appear  of  record  that  under  the  law  of  Wisconsin, 
where  the  case  arose,  the  defendant  had  ceased  to  be 
liable  for  costs,  and  that  the  plaintiff  was  not  entitled 
to  judgment  for  them.  No  doubt  that  fact  should  be 
considered  in  connection  with  what  the  court  says  in 
regard  to  the  want  of  jurisdiction  to  render  the  judg- 
ment, although  the  conclusion  of  the  court  is  not,  in 
terms,  made  to  depend  upon  the  fact  that  it  was  appar- 
ent of  record  that  the  defendant   owed  nothing  for 

which  the  plaintiff  was  entitled  to  judgment. 
2         We  can  not  assent  to  the  doctrine  claimed  for 

the  case,  that  where  a  party  to  an  action  is  in 
fact  not  entitled  to  relief,  a  judgment  rendered  in  his 
favor  is  void  for  want  of  jurisdiction,  even  though  the 
record  shows  that  he  is  entitled  to  it.  Jurisdiction  has 
been  defined  to  be  '^the  power  to  hear  and  determine 
the  subject-matter  in  controversy  between  parties  to  a 
suit,  to  adjudicate  or  exercise  any  judicial  power  over 
them.  The  question  is  whether,  on  the  case  before  a 
court,  their  action  is  judicial  or  extrajudicial,  with  or 
without  the  authority  of  law  to  render  a  judgment  or 
decree  upon  the  rights  of  the  litigant  parties.  If  the 
law  confers  the  power  to  render  a  judgment  or  decree, 
then  the  court  has  jurisdiction  what  shall  be  adjudged 
or  decreed  between  the  parties,  and  that  which  is  the 
right  of  the  case  is  judicial  action,  by  hearing  and  de- 
termining it.''  Rhode  Island  v,  Massachusetts^  12  Pet. 
718.  In  United  States  v.  ArredondOy  6  Pet.  709,  the 
same  court  said:  **The  power  to  hear  and  determine  a 
cause  is  jurisdiction.  It  is  coram  judice  whenever  a 
case  is  presented  which  brings  this  power  into  action. 
If  the  petitioner  states  such  a  case  in  his  petition  that 
on  a  demurrer  the  court  would  render  judgment  in  his 
favor,  it  is  an  undoubted  case  of  jurisdiction.  Whether, 
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on  an  answer  denying  and  putting  in  issue  the  allega- 
tions of  the  petition,  the  petitioner  makes  out  his  case, 
is  the  exercise  of  jurisdiction  conferred  by  the  filing  of 
a  petition  containing  aU  the  requisites,  and  in  the 
manner  prescribed  by  law.'*  See,  also,  Jones  v.  Broumy 
54  Iowa,  79,  6  N.  W.  Eep.  140;  Freem.  Judgm.,  section 
118;  12  Am.  and  Eng.  Encyclopedia  of  Law,  244,  and 
cases  therein  cited.  In  the  action  in  equity  the  court 
acquired  jurisdiction  of  the  parties,  and  the  petition,  if 
its  averments  were  true,  showed  that  the  petitioners 
were  entitled  to  relief  which  the  court  had  the  power 
by  law  to  grant.  The  averments  of  the  petition  were 
denied  by  the  answers.  The  court,  then,  had  jurisdic- 
tion of  the  parties  and  of  the  subject-matter  of  the 
action,  and  the  power  to  adjudicate  the  issues  pre- 
sented by  the  pleadings.  That  the  judgment  in  aid  of 
which  the  action  was  brought  had  been  satisfied  was  a 
fact  of  vital  importance  to  the  defendants  in  the  action, 
but  the  satisfying  of  the  judgment  did  not  deprive  the 
court  of  the  power  to  determine  the  case  in  equity 
according  to  the  rules  which  govern  such  cases;  and  it 
was  required  to  base  its  decision  upon  the  issues  pre- 
sented by  the  pleadings,  and  the  evidence  offered  for 
and  against  them,  and  it  could  not  be  infiuenced,  nor 
its  powers  to  decide  the  case  affected,  by  any  event 
which  was  not  shown,  however  much  it  might  bear 
upon  the  merits  of  the  case. 

II.  Section  3154  of  the  Code  authorizes  the  dis- 
trict court  in  which  a  judgment  has  been  rendered  to 
vacate  or  modify  it  **for  fraud  practiced  by  the  suc- 
cessful party  in  obtaining  the  judgment,'*  on  proper 
application  made  within  one  year  after  the  judgment 

was  rendered.    The  petition  does  not,  in  terms, 
3        charge  that  defendants  were  guilty  of  fraud  in 

obtaining  the  decree  in  question,  but  the  facts 
alleged  necessarily  show  that  a  fraud  in  law  was  per- 
petrated to  obtain  it.    The  judgment  on  account  of 
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which  the  decree  was  obtained  had  been  fully  paid, 
and  it  is  distinctly  averred  in  the  petition  that  the 
decree  was  taken  for  the  payment  of  the  judgment  a 
second  time,  after  it  had  once  been  satisfied  of  record. 
The  plaintiff  does  not  show  the  highest  degree  of  care 
to  prevent  the  decree,  but  when  the  judgment  was 
satisfied  it  became  the  duty  of  the  defendants  not  to 
proceed  further  with  their  action  in  equity,  and  there 
is  nothing  in  the  case,  as  submitted  to  us,  which  tends 
to  justify  or  excuse  them  for  taking  the  decree.  It 
is  admitted  that  the  plaintiff  is  the  owner  of  the  land ; 
and  that  should  not  be  taken  for  the  payment  of  « 
judgment  which  has  once  been  fully  satisfied.  We, 
therefore,  conclude  that  the  demurrer  should  have 
been  overruled.    The  judgment  of  the  district  court  is 

BEYEBSED. 
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92   28  State  op  Iowa,  Appellant,  v.  W.  M.  Baib. 

107    3561  7  X-MT  7 

^-^  Oriminal  Law:     Itinerant  Vending  of  Drugs.     The  offense 

161  6^  2    against  chapter  75,  Acts,  Eighteenth  General  Assembly,  does  not  con- 

I  ^2      2S<  ^^^  ^'  selling  or  offering  drags  for  sale  but  in  being  an  itinerant  who 

|133    167|  pnblidy  professes  by  writing  or  printing  to  treat  diseases  by  drugs. 

92     2d 

Has  63  4    Ck>n8titutionalit7.    Snchenactmentdoes  not  contravene  artiolel, 

~  section  1,  constitution  of  Iowa,  gaaranteeing  the  right  to  speak  and 

wzite. 

5  Indictment.  IC^y  oharge  this  offense  in  the  language  of  the 
statute. 

8  Samb.  The  fact  that  more  than  one  count  is  used  does  not  make  each 
a  separate  offense  and  indictment  so  charging  is  not  bad  for  duplicity. 
It  is  the  proposing  which  is  the  offense. 

Demurrer:     RXTuno  on:   whik  appkalablk.    When  a  demurrer  to 
1    an  indictment  is  sustained  and  defendant  discharged,  it  is  a  judgment 
for  the  purpose  of  appeal,  though  court  retained  the  right  to  resubmit 
to  another  grand  Jury. 
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Appeal  from  Monroe  District  Court. — Hon.  W.  D. 
TiSDALE,  Judge. 

Wednesday,  Ootobeb  10, 1894. 

Indictment  for  publicly  professing  to  treat  diseases 
while  an  itinerant  vendor  of  drugs,  nostrums,  etc., 
without  license.  The  district  court  sustained  a  demur- 
rer to  the  indictment,  and  the  state  appealed. 

John  Y.  Stone^  attorney  general,  N.  E.  Kendall^ 
and  J.  C.  Mdbry  for  the  state. 

lAston  McMillan  for  appellee. 

Granger,  0.  J. — The  indictment  is  as  follows: 
'^The  grand  jury  of  the  county  of  Monroe,  in  the  name 
and  by  the  authority  of  the  state  of  Iowa,  accuse  W. 
M.  Bair  of  the  crime  of  violating  the  pharmacy  law, 
committed  as  follows :  The  said  defendant,  W.  M.  Bair, 
on  the  first  day  of  December,  in  the  year  of  our  Lord 
one  thousand,  eight  hundred  and  ninety-two,  in  Monroe 
county,  being  then  and  there  an  itinerant  vendor  of 
drugs,  nostrums,  ointments,  and  appliances  intended 
for  the  treatment  of  diseases  and  injuries,  did  unlaw- 
fully and  willfully,  by  printing,  writing,  and  other 
methods,  publicly  profess  to  treat  and  cure  diseases,  in- 
juries, and  deformities,  by  drugs,  nostrums,  manipula- 
tions, and  other  expedients;  the  said  defendant  not 
having  a  license  as  such  itinerant  vendor,  nor  having 
paid  therefor,  as  required  by  law,  contrary  to  the  stat- 
ute in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Iowa." 

I.    It  is  said  by  appellee  that  an  appeal  will  not  lie 
because  there  is  no  judgment.     The  record  shows  that 
the  demurrer  to  the  indictment  was  sustained, 
1  and  it  was  * 'ordered  that  the  defendant  be  dis- 

charged, and  the  sureties  on  his  bond  be  relieved 
and  exonerated  from  liability  as  such  bondsmen.'^  We 
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regard  that  as  a  judgment.  An  action  was  pending; 
an  issue  was  made,  tried,  and  determined;  and  the  ad- 
judication was  final  in  that  proceeding.  Every  final 
adjudication  of  the  rights  of  the  parties  in  an  action  is 
a  judgment.  Code,  section  2849.  The  fact  that  under 
certain  conditions  the  district  court  could  have 
remanded  the  case  to  the  grand  jury  for  further  action 
does  not  affect  the  conclusion.  It  was  not  so  remanded, 
and  the  judgment  became  final. 

II.  It  is  urged  that  the  indictment  is  defective, 
because  the  facts  constituting  the  offense  are  not  plead- 
ed. The  indictment  is  laid  under  the  provisions  of 
chapter  75,  Acts,  Eighteenth  General  Assembly.  It  is 
there  provided:  *^Any  itinerant  vendor  of  any  drug, 
nostrum,  ointment  or  appliance  of  any  kind,  intended 
for  the  treatment  of  diseases  or  injury,  who  shall,  by 
writing  or  printing,  or  any  other  method,  publicly  pro- 
fess to  cure  or  treat  diseases,  or  injury  or  deformity,  by 
any  drugs,  nostrum,  manipulation,  or  other  expedient, 
shall  pay  a  license  of  one  hundred  dollars  per  annum. 
*  *  *^'  Any  person  violating  this  section  shall  be  deemed 
guilty  of  misdemeanor,  etc.  It  is  said  that  the  indict- 
ment fails  to  allege  that  any  drugs  were  sold,  or  offered 
for  sale,  in  Monroe  county.  The  offense  does  not  consist 

in  the  defendant's  having  sold,  or  offered  for 
2         sale,  drugs  in  Monroe  county,  but  in  the  fact  of 

his  then  being  an  itinerant  vendor  of  drugs,  etc., 
and  then  publicly  professing,  in  Monroe  county,  by 
writing  or  printing  or  another  method,  to  cure  or  treat 
diseases,  etc.,  by  any  drug,  etc.  For  instance,  any 
person  being  an  itinerant  vendor  of  drugs,  who,  going 
into  Monroe  county,  and  without  a  sale  or  an  offer  to 
sell,  makes  the  profession  of  curing  or  treating  in  the 
way  and  by  means  specified,  is  guilty  of  the  offense 
contemplated  by  the  act. 

III.  The  indictment  charges  that  the  defendant 
did,  by '^printing,  writing,  and  other  methods,  profess,'' 
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etc.    It  is  urged  that,  if  more  than  one  printing  or  writ- 
ing WHS  used,  each  would  be  a  separate  offense, 

3  and  hence  that  the  indictment  is  bad  for  duplicity. 
We  think  not.    It  is  the  professing  to  cure  or 

treat  that  constitutes  the  offense,  and  that  may  be  done 
by  one  or  many  writings  or  printings,  or  both. 

lY .  It  is  further  insisted  that  the  act  under  which 
the  indictment  was  found  is  in  violation  of  the  consti- 
tutional provision  that  **every  person  may  speak,  write, 
and  publish  his  sentiments  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that  right.  No  law  shall  be 
passed  to  restrain  or  abridge  the  liberty  of  speech  or  of 
the  press. '*  Constitution,  Iowa,  art.  1,  section  7.  The 
statute  in  question  is  a  part  of  a  chapter  regu- 

4  lating  **The  Practice  of  Pharmacy,  and  the  Sale 
of  Medicines  and  Poisons,"  and  is  designed  to 

guard  against  evil  consequences  liable  to  result  there- 
from. The  prohibitive  features  of  the  act  do  not  go  to 
the  rights  intended  to  be  secured  by  the  constitutional 
provision  as  to  speaking,  writing,  or  publishing  one's 
sentiments,  or  as  to  abridging  or  restraining  the  liberty 
of  the  press. 

The  indictment  charges  the  offense  in  the  language 

of  the  law,  substantially,  which  is  particularly  specific 

as  to  the  facts  constituting  an  offense.     In  such  a  case 

it  is  sufficient  to  charge  the  offense  in  the  language 

5  of  the  statute.     State  v.  Curran^  51  Iowa,  112,  49 
N.  W.  Rep.  1006.    We  think  the  indictment  is 

sufficient,  and  that  the  court  erred  in  sustaining  the 
demurrer.  While  we  disapprove  the  order  of  the  court 
in  sustaining  the  demurrer,  the  appeal  being  by  the 
state,  we  do  not  reverse  the  judgment. 
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92  82 
97    607 

93  231 

1 92  82         W.  B.  Beeves  t.  The  Dubuque  &  Sioux  Citt  Bahi- 
'^  ^^.  WAY  Company,  Appellant. 

135      39ij 

Bailroads :  injurt  at  OROSSiNa.    One  who  is  familiar  with  a  Grossing, 
2    knows  that  a  train  is  dne,  drives  to  crossing  rapidly,  and  with  track 
in  plain  sight  does  not  look  or  listen  anywhere  within  twenty  rods  of 
the  crossing,  contributes  to  injury  received  by  his  team. 

Oontributory  Neffligenoe  is  defense  to  an  action  brought  under  Ck>de, 
1    1288,  allowing  recovery  upon  proof  that  there  was  neglect  or  refusal 
to  maintain  a  safe  crossing. 

Appeal  firom  Lyon  District  Court. — Hon.  Soott  M.  Ladd, 

Judge. 

Wednesday,  Octobeb  10, 1894. 

John  F.  Buncombe  and  J.  M.  Parsons  for  appel- 
lant. 

McMillan  d  Dunlap  for  appellee. 

Kinne,  J. — ^I.  The  petition  is  in  several  counts. 
The  first  count  charges  that  without  fault  on  his  part, 
and  while  driving  across  defendant's  railway  track,  the 
defendant  carelessly  and  negligently  ran  its  train  into 
his  team,  to  his  damage.  The  second  count  charges, 
in  addition  to  what  is  stated  in  the  first  count,  that  the 
accident  resulted  by  reason  of  a  defective  crossing. 
Damages  are  claimed  in  the  sum  of  four  hundred  dol- 
lars for  the  destruction  of  the  team  and  harness.  The 
defendant  admits  its  corporate  capacity,  and  that  it 
owned  and  operated  the  railroad,  which  it  had  been 
operating  but  a  short  time;  that  plaintiff's  team  was 
killed;  and  denies  all  other  allegations  in  the  petition. 
The  cause  was  tried  to  a  jury,  and  at  the  conclusion  of 
plaintiff's  testimony  the  court,  on  defendant's  motion, 
directed  the  jury  to  return  a  verdict  for  it.  The 
grounds  of  the  motion  were  that  it  was  not  shown  that 
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defendant  was  negligent;  that  it  appeared  that  plaintiff 
was  guilty  of  contributory  negligence,  which  produced 
the  injury;  that  there  was  no  evidence  that  the  condi- 
tion of  the  crossing  contributed  to  produce  the  acci- 
dent. A  motion  for  a  new  trial  was  filed  and  sus- 
tained, and  from  this  ruling  the  appeal  is  prosecuted. 
— Beversed. 

II.  It  is  said  in  argument  that  the  reason  that  the 
trial  court  sustained  the  motion  for  a  new  trial  was  be- 
cause of  the  holding  in  the  first  opinion  in  the  case  of 
McKelvy  v.  Bailway  Co.,  84  Iowa,  455,  51  N.  W.  Rep. 
172,  which  was  handed  down  by  this  court  after  the 
trial  of  the  case  at  bar,  and  the  trial  court,  in  view  of 
that  opinion,  thought  he  had  committed  an  error  in 
taking  the  case  from  the  jury  on  the  ground  of  plain- 
tiff's contributory  negligence.  From  this  it  would 
seem  that  the  district  judge  construed  that  opinion  as 
holding  that  contributory  negligence  was  not  a  defense 
in  such  a  case.  The  statute  relied  upon  in  this  case  as 
barring  the  defense  of  contributory  negligence,  reads: 
''Every  corporation  constructing  or  operating  a  rail- 
way shall  make  proper  cattle  guards  where  the  same 
enters  or  leaves  any  improved  or  fenced  land  and  con- 
struct at  all  points  where  such  railway  crosses  any  pub- 
lic highway,  good,  sufficient,  and  safe  crossings  and  cat- 
tle guards;  and  erect  at  such  points  at  a  sufficient  ele- 
vation from  said  highway  to  admit  of  free  passage  of 
vehicles  of  every  kind,  a  sign  with  large  and  distinct 
letters,  placed  thereon  to  give  notice  of  the  proximity 
of  the  railway  and  warn  persons  of  the  necessity  of 
looking  out  for  the  cars ;  and  any  railway  company 
neglecting  or  refusing  to  comply  with  the  provisions  of 
this  section  shall  be  liable  for  all  damages  sustained  by 
reason  of  such  neglect  and  refusal,  and  in  order  for  the 
injured  party  to  recover  it  shall  only  be  necessary  for 
him  to  prove  such  neglect  or  refusal. '^  Code,  section 
1288.  In  the  recent  case  of  Ford  v.  Bailway  Co.,  91  Iowa, 

Vol.  92  la— 3 
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179, 59  N.  W.  Rep.  5,  this  question  was  fully  considered, 
and  we  there  held  that  contributory  negligence  was  a 
defense  under  this  section  of  the  statute.  We  said: 
"It  seems  to  us  clear  that  section  1288  of  the 
1  Code  imposes  certain  duties  on  railroad  com- 

panies. For  a  failure  to  perform  them,  result- 
ing in  damages,  an  action  lies ;  and  recovery  may  be 
had  by  proving  the  neglect  or  refusal,  and  that  the 
party  was  injured  as  a  result  thereof.  When  this  is 
done,  a  prima  facie  case  is  made,  which,  in  the  absence 
of  testimony  by  the  defendant,  the  statute  provides 
shall  be  sufficient  to  warrant  a  recovery.  The  defend- 
ant, however,  may  establish  any  defense  it  may  have, 
including  contributory  negligence  of  plaintiflE's  intes- 
tate." In  that  case  all  the  cases  bearing  upon  this 
question  were  considered  and  discussed.  The  conclu- 
sion therein  reached  we  still  adhere  to  as  being  based 
upon  a  proper  construction  of  the  statute,  and  we  have 
no  desire  to  depart  from  it.  See  Croddy  v.  Railway 
Co.,  91  Iowa,  598,  60  N.  W.  Rep.  214. 

III.  Appellee  contends  that  the  court  properly 
sustained  the  motion  for  a  new  trial,  even  if  contribu- 
tory negligence  is  a  defense.  It  may  be  conceded  that 
ordinarily  the  question  of  contributory  negligence  is 
one  of  fact  for  the  jury.  Generally,  as  to  such  ques- 
tions, the  evidence  is  conflicting.  True  it  is  that  even 
where  the  facts  are  undisputed  the  question  as  to  whether 
a  party  has  been  guilty  of  contributory  negligence  is 
not  necessarily  one  of  law.  The  rule  is  that  **if  the 
facts  are  such  that  but  one  conclusion  can  reasonably 
be  drawn  from  them,  then  it  is  the  province  of  the 
court  to  determine  that  conclusion;  but  if  diflEerent 
minds  might  reasonably  reach  different  conclusions 
from  them,  the  parties  are  entitled  to  have  the  ques- 
tion determined  by  the  jury."  Whitsettv.  Railroad 
Co.  J  67  Iowa,  159,  25  N.  W.  Rep.  104,  and  cases  cited. 
Plaintiff  went  to  the  town  of  George  about  4  o'clock 
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p.  M.  for  a  load  of  coal,  got  his  load — about  a  ton — and 
started  for  home  about  half  an  hour  before  train  time. 
When  within  thirty-five  or  forty  rods  of  the  highway 
which  crosses  the  railroad,  he  came  to  a  schoolhouse 
near  the  top  of  a  hill;  and  when  within  about  twenty 
rods  of  the  crossing  he  looked  up  the  track  to  see  if  the 
train  was  coming,  but  did  not  see  it.  It  was  down  hill 
from  the  schoolhouse  to  the  crossing,  a  gradual  slope  to 
the  bottom  of  a  small  ditch,  from  which  it  was  slightly 
up  grade  to  the  railroad  track.  When  he  was  on  top 
of  the  hill  he  started  towards  the  crossing  on  a  trot, 
and  the  team  continued  to  trot  until  they  struck  the 
crossing,  increasing  in  speed  as  they  approached  it. 
The  small  ditch  we  have  spoken  of  was  caused  by  the 

raising  of  the  dump  of  the  railroad,  and  was 
2         from  ten  to  twenty  feet  from  the  track.     He  did 

not  stop,  look  or  listen,  or  make  any  eflEort  what- 
ever to  protect  himself  for  a  distance  of  twenty  rods 
before  reaching  the  crossing.  When  within  a  few  feet 
of  the  track,  and  too  near  to  stop  in  time  to  have  pre- 
vented the  accident,  he  saw  the  train,  and  attempted 
to  stop  his  team,  but  it  was  too  late.  He  was  sitting 
in  a  seat  on  his  wagon,  and  his  eyes  must  have  been 
six  or  seven  feet  above  the  surface  of  the  ground.  He 
testified  that  there  was  nothing  to  obscure  his  vision 
for  sixty  feet  from  the  track.  He  knew  when  he  left 
town  for  home  that  the  train  had  not  passed,  and  that 
it  was  only  about  half  an  hour  until  it  was  due.  He 
had  not  seen  or  heard  it  on  his  way  home,  and  he  must 
have  known  that  at  the  rate  at  which  he  was  driving 
he  would  reach  the  crossing  at  about  train  time.  He 
says  he  had  *'no  thought  of  the  train,  for  he  thought 
it  had  gone,  or  else  was  not  in  sight.''  He  had  lived 
in  sight  of  this  crossing  ever  since  the  railroad  was 
built;  had  crossed  at  that  place  often.  When  the  team 
was  trotting  down  toward  the  track  he  made  no  effort 
to  check  their  speed,  not  until  he  saw  the  train,  and 
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the  horses  were  on  the  track.  The  headlight  of  the 
engine  was  burning.  His  eyesight  was  good,  but  he 
was  a  little  deaf.  Shortly  after  the  accident  he  examined 
to  see  if  he  could  find  out  whether  he  could  see  the 
train,  and  found  that  * 'there  was  one  place  there 
where  the  train  went  out  of  sight  except  the  top  of 
the  hill.'^  The  ground,  looking  toward  the  railroad 
from  the  highway,  was  nearly  level.  He  claims  that 
a  field  of  corn  interfered  with  his  seeing  the  train  until 
he  got  within  a  short  distance  of  the  track ;  also  that 
when  he  was  twenty  rods  away  from  the  crossing  he 
could  not  see  the  train,  because  it  was  in  a  *'sag.^^ 
There  is  no  dispute  as  to  the  facts.  There  is,  and  from 
the  testimony  can  be,  no  question  that  if  he  had  looked 
for  the  train  when  he  reached  the  cornfield  adjacent 
to  the  track,  he  would  have  seen  it  approaching  and 
could  have  avoided  the  accident  if  he  had  been  driving 
with  that  degree  of  care  one  should  exercise  when  he 
knows  he  is  near  a  railroad  crossing.  Knowing  that 
the  train  was  due,  being  familiar  with  the  crossing  and 
its  surroundings,  plaintiff  proceeded  to  trot  his  team 
down  the  decline,  going  faster  as  he  approached  a  place 
of  known  danger,  and  without  making  an  effort  to  avoid 
injury.  From  all  the  facts,  we  see  no  escape  from  the 
conclusion  that  plaintiff  was  not  only  negligent  in  such 
a  way  as  to  contribute  directly  to  the  injury  of  which 
he  now  complains,  but  he  seems  to  have  been  entirely 
wanting  in  the  exercise  of  the  slighest  care  for 
his  safety.  There  are  no  facts  in  this  case  which  re- 
move it  from  the  application  of  the  general  rule  as  to 
travelers  about  to  cross  a  railway  track,  requiring  them 
to  stop,  to  look  or  to  listen  for  approaching  trains. 
There  was  no  necessity  for  driving  rapidly  to  the  track; 
there  was  nothing  to  have  prevented  stopping  and  look- 
ing at  a  reasonable  distance  from  the  track ;  nothing 
to  divert  his  attention.  It  was  a  plain  case  of  gross 
negligence,    which    produced  the  damage  of  which 
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plaintiflE  complains.  Nixon  v.  Railroad  Co.,  84 
Iowa,  333,  51  N.  W.  Rep.  157,  and  cases  cited;  Ban- 
ning V.  Bailroad  Co.,  89  Iowa,  74,  56  N.  W.  Rep. 
277,  and  cases  cited.  The  court  erred  in  sustaining 
the  motion  for  a  new  trial. 

IV.  We  need  not  discuss  the  questions  raised  on 
the  rulings  rejecting  testimony.  They  are  not  argued. 
Revebsed. 


W.  A.  Pabk,  Trustee,  Appellant,  v.  A.  J.  Zwabt, 

Mabtin  Tuttle  et  ah  as   m 

118    g06| 

Incorporation :  Individual  Liability :  notioe.  Publication  of  arti- 
cles stating  that  the  corporation's  highest  indebtedness  shall  be  ''two 
thirds  of  the  capital  stock  subscribed"  is  a  sufficient  compliance  with 
Code,  section  1063,  which  requires  the  "highest  amount"  to  be 
stated,  to  preyent  the  incorporators  becoming  individaally  liable  for 
the  debts  of  the  corporation. 

Appeal  from  Polk  District  Court. — Hon.  S.  F. 
Balliet,  Judge. 

Wednesday,  Octobeb  10,  1894. 

Plaintiff,  a  judgment  creditor  of  an  insolvent 
corporation  known  as  the  Des  Moines  Baseball  Associ- 
ation, asks  to  charge  the  defendants,  as  stockholders  in 
said  corporation,  with  said  indebtedness,  upon  the  fol- 
lowing grounds :  *  'That  in  organizing  said  corporation 
no  notice  was  published,  and  especially  no  notice  stat- 
ing the  highest  amount  of  indebtedness  to  which  said 
corporation  was  to  be  subject,  and  the  articles  of  incor- 
poration did  not  fix  the  highest  amount  of  said  indebt- 
edness to  which  the  corporation  should  be  at  any  time 
subject.''  Defendant  Tuttle  answered,  admitting  that 
he  is  a  stockholder,  and  defendant  Zwart  admitted  that 
he  subscribed  for  stock  on  condition  that  a  certain  number 
of  shares  should  be  subscribed,  and  alleging  that  said 
number  were  not  subscribed.    They  denied  every  other 
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allegation  in  the  petition.  The  case  was  tried  to  the 
court,  and  judgment  entered  against  the  plaintiflE,  from 
which  he  appeals. — Affirmed. 

Henry  S.  Wilcox  for  appellant. 

Dudley  &  Coffin  and  jP.  A.  Sherman  for  appellees. 

Given,  J. — The  only  notice  published  of  the  incor- 
poration of  the  Des  Moines  Baseball  Association  was  a 
publication  of  its  articles  of  incorporation  for  the  time 
and  in  the  manner  provided  in  section  1063  of  the  Code 
for  the  publication  of  such  notices.  In  Heuer  v.  Car- 
michael,  82  Iowa,  288,  47  N.  W.  Rep.  1034,  it  is  held 
that  the  publication  of  the  articles,  instead  of  a  notice, 
is  a  substantial  compliance  with  the  law,  '*if  the 
articles  contained  all  the  required  statements. '^  Said 
section  1063  requires  that  said  notice  shall  contain  *^the 
highest  amount  of  indebtedness  to  which  the  corpora- 
tion is  at  any  time  to  subject  itself.  ^^  The  articles  pub- 
lished provide  as  follows:  *'The  limit  of  its  indebt- 
edness shall  be  two  thirds  of  the  amount  of  the  capital 
stock  subscribed ;''  also,  that  **the  capital  stock  of  the 
association  shall  be  ten  thousand  dollars,  divided  into 
shares  of  fifty  dollars  each,  and  shall  be  issued 
and  paid  for  in  such  sums  and  at  such  times  as  the 
board  of  directors  may  require."  Section  1068  of  the 
Code  is  as  follows:  *'A  failure  to  comply  substantially 
with  the  foregoing  requisitions  in  relation  to  organiza- 
tion and  publicity,  renders  the  individual  property  of 
the  stockholders  liable  for  the  corporate  debts.  But 
this  section  shall  not  be  deemed  applicable  to  railway 
corporations  and  corporators,  and  stockholders  in  rail- 
way companies  shall  be  liable  only  for  the  amount  of 
stock  held  by  them  in  said  companies."  Appellant 
contends  that  the  limit  of  indebtedness,  as  fixed  in  the 
articles  and  published,  was  not  a  substantial  compli- 
ance with  the  requirements  in  relation  to  organization 
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and  publicity.  He  contends  that  a  definite  sum  should  be 
named,  and  that  to  fix  ''two  thirds  of  the  amount  of 
the  capital  stock  subscribed"  as  the  limit  is  indefinite 
and  variable.  In  Thornton  v.  Balconij  85  Iowa,  198,  52 
N.  W.  Rep.  190,  the  articles  provided  '*that  the  total 
indebtedness  of  this  corporation  shall  not  exceed  three 
hundred  dollars,  except  by  a  majority  vote  of  the  stock- 
holders present  at  a  called  or  annual  meeting.''  It 
was  contended  in  that  case,  as  in  this,  that  as  the  limit 
might  be  changed  it  was  indefinite  and  uncertain,  and 
that  it  must  be  fixed  and  stable,  and  not  subject  to 
change.  The  court  says:  ''In  our  opinion  it  was  so 
fixed,  and  the  fact  that  it  might  be  changed  by  an 
increase  or  diminution,  is  no  departure  from  the  require- 
ments of  the  statute. ''  The  amount  of  the  capital  stock 
subscribed  was  ascertainable  at  any  time,  and  thereby 
the  limit  definitely  known.  That  it  might  be  changed 
by  additional  subscriptions  did  not  render  it  less  defi- 
nite, and  "is  no  departure  from  the  requirements  of 
the  statute. ' '  Our  conclusion  is  that  there  was  no  failure 
to  comply  substantially  with  the  requirements  of  the 
statute  in  relation  to  organization  and  publicity,  and 
that   the  judgment  of  the  district  court  should  be 

AFFIBMBD.  

Alex  P.  Doebr,  by  His  Next  Friend,  John  A.  Bowan, 

V.  The  Southwestern  Mutual  Life  Asso- 

CUTION,  Appellant. 

Practioe  in  Supreme  Ck>urt:  signatubi  to  notioi  of  appeal: 

1  jXTBiSDicrnoN.  A  notioe  advising  of  appeal  whioh  has  no  signature 
except  the  desoriptiye  words  ''Attorney  for  the  Defendant/'   is  no 

2  notice. 

Sams.    Acceptance  of  service  will  not  core  such  a  jorisdictional  defect; 

4  nor  a  contest  npon  the  merits. 

Amskdmhtf  to  abstract.    Such  amendment  will  not  be  stricken  for 

5  being  filed  ont  of  time  where  the  only  prejudice  resulting  is,  that  had 
it  been  filed  sooner,  appellant  would  have  served  new  notice  of 
appeaL 

8  Practioe :  agreimsnt  between  oounsel  that  an  abstract  shall  be 
"an  agreed  abstract''  can  not  be  established  by  affidavits  of  comnsel. 
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Appeal  from  Muscatine  District  Court. — Hon.   C.   M. 
Waterman,  Judge. 

Wednesday,  Ootobeb  10, 1894. 

Action  upon  a  policy  of  insurauce  issued  by 
defendant  company  upon  the  life  of  John  Doerr.  The 
district  court  sustained  a  demurrer  to  defendant's 
answer,  and,  defendant  electing  to  stand  upon  its 
answer,  judgment  was  rendered  against  it,  and  it 
attempted  to  appeal. — Dismissed. 

Binford  <&  Snelling  for  appellant. 

E.  M.  Warner  and  Detwiler  <&  Doran  for  appellee. 

Deemeb,  J. — We  are  confronted  with  a  motion  to 
dismiss  the  appeal  in  this  case,  for  the  reason  that  no 
notice  was  served  upon  the  appellee  or  his  attorney,  as 
required  by  McClain's  Code,  section  4407.  The  follow- 
ing is  a  copy  of  the  paper  which  is  denominated  a 
*^ notice  of  appeal:" 

**In  the  District  Court  of  Iowa  in  and  for  Musca- 
tine County. 

"Alex.  P.  Doerr,  by  his  friend,  John  A. 
Rowan,  Plaintiff, 

V. 

"The  Southwestern  Mutual  Life 
Association,   Defendant. 


"To  the  above  named  plaintiff,  or  to  E.  M.  Warner 
and  Detwiler  &  Doran,  his  attorneys,  and  to  W.  H. 
Hughes,  clerk  of  said  court: 

"You  are  hereby  notified  that  the  defendant  in 
said  action  has  appealed  from  the  judgment  and  order 
of  the  court  sustaining  the  demurrer  of  plaintiff  to  the 
affirmative  defense  of  the  defendant,  rendered  in  favor 
of  the  plaintiff  at  the  January  term  thereof,  on  March 
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4, 1893,  to  the  supreme  court  of  Iowa,  and  that  said 
api)eal  will  come  on  for  hearing  and  trial  in  said  court, 
at  the  May  term  thereof,  to  be  held  at  Des  Moines, 
commencing  on  the  ninth  day  of  May,  A.  D.  1893. 
^*Dated,  March  7,  1893. 

'* Attorneys  for  the  Defendant.'' 
It  will  be  noticed  that  this  paper  is  not  signed  by 
any  person,  and  bears  simply  the  descriptive  words,  in 
print,  ** Attorneys  for  the  Defendant.''  The  point  is 
made  that  this  notice  is  not  sufficient  to  bring  the  case 
into  the  court.  Service  of  notice  of  appeal  upon  the 
adverse  party,  or  his  attorney,  and  upon  the  clerk  of 
the  district  court,  is  essential  to  give  this  court  jurisdic- 
tion. Leuns  v.  Miller.  4  G.  Greene,  95 ;  Phillips  v. 
Follet,  69  Iowa,  39,  28  N.  W.  Rep.  425.  Section  3178 
of  the  Code  provides:  "An  appeal  is  taken  by  the 
service  of  notice  in  writing  on  the  adverse  party, 
his  agent,  or  an  attorney  who  appeared  for  him,  in  the 
case  in  the  court  below,  and  also  upon  the  clerk  of  the 
court  wherein  the  proceedings  were  had,  stating  the 
appeal  from  the  same,  or  from  some  specific  part  thereof, 

defining  such  part."  It  is  insisted  by  attorneys 
1  for  defendant  that  this  section  does  not  require 

the  notice  to  be  signed;  that,  at  most,  the  notice 
is  defective;  and  that,  as  the  plaintiff  has  appeared  in 
response  thereto,  and  argued  the  case  on  the  merits,  he 
has  waived  the  defects,  if  any,  in  the  notice.  While  the 
statute  does  not,  in  terms,  require  the  notice  to  be 
signed,  yet  we  think  this  is  essential  to  its  validity.  It 
must  purport  to  emanate  from  some  one,  in  order  that 
the  adverse  party  may  be  advised  that  it  comes  from  a 
proper  source.  To  be  binding  upon  the  appellant,  it 
ought  to  be  subscribed,  either  by  himself,  or  some  one 
authorized  to  act  for  him.  Without  such  attestation 
the  document  is,  in  effect,  no  more  than  a  blank  piece 
of  paper.  It  is  not  a  case  of  defective  notice,  but  of  no 
notice.    Wade,  Notice,  section  1209 ;  Larrabee  v.  Mor- 
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risofij  15  Minn.  196  (Gtil.  151) ;  Eaton  v.  Manitowoc  Co., 
42  Wis.  317.  The  plaintiff,  through  his  attorneys, 
aooepted  service  of  the  paper  upon  him,  and  it  is  urged 
that  he  is  now  estopped  from  taking  advantage  of  the 
objection.    If  the  defect  was  a  mere  irregularity, 

2  there  would  be  much  force  in  this  position ;  but, 
as  the  notice  is  jurisdictional,  and  can  not,  as  we 

shall  hereafter  show,  be  waived  by  the  parties,  the  con- 
tention is  without  merit.    Larrabee  v.  Morrison^  supra. 
It  is  also  claimed  by  defendant,  and  it  supports  its 
contention  by  affidavit,  that  the  abstract  which  states 
that  notice  of  appeal  was  duly  served  was  an 

3  agreed  abstract,  and  that  plaintiff  can  not  be  now 
heard  to  object  to  the  notice.    The  defendant's 

abstract  does  not  purport  to  be  agreed  to  by  plaintiff 
or  his  attorneys,  and  the  agreement,  if  any,  is  attempted 
to  be  shown  by  the  affidavits  of  one  of  the  defendant's 
attorneys.  An  agreement  between  attorneys  can  not 
be  established  in  this  way  (Code,  section  213);  hence 
there  is  no  force  in  this  position. 

It  is  further  contended  that,  as  plaintiff  appeared 

in  response  to  the  paper,  filed  his  arguments  on  the 

merits,  and  did  not  object  to  the  jurisdiction  of 

4  the  court  until  after  the  time  had  expired,  in 
which  defendant  might  have  served  a  proper 

notice,  he  is  not  in  position  to  complain  of  the  want  of 
notice.  We  have  already  seen  that  the  plaintiff  did  not 
waive  the  defect  in  the  alleged  notice  by  his  acceptance 
of  service  thereof,  that  he  did  not  agree  to  the  state- 
ment in  the  abstract,  that  an  appeal  had  been  taken, 
and  that  notice  of  appeal  is  essentia  to  give  this  court 
jurisdiction.  It  is  also  well  settled  that  the  parties  can 
not,  by  consent,  present  their  cases  to  this  court  with- 
out taking  the  necessary  steps  to  confer  jurisdiction. 
Plummer  v.  Bank,  73  Iowa,  752,  33  N.  W.  Rep.  150; 
Whitton  V.  Fuller  J  77  Iowa,  599,  42  N.  W.  Rep.  500; 
State  V.  Clossner,  84  Iowa,  401, 51  N.  W.  Rep.  16;  First 
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Nat.  Bank  v.  City  Council^  86  Iowa,  28,  52  N.  W.  Rep. 
333.  Plaintiff's  amended  abstract,  showing  want  of 
notice,  was  not  served  upon  defendant  within  ten  days 
after  receiving  the  abstract  prepared  by  defendants,  as 
required  by  our  rules  (section  19) ;  but  it  was  served, 
with  his  argument  and  motion  to  dismiss,  on  Septem- 
ber 13,  1893,  in  ample  time  for  the  January,  1894,  term 
of  this  court,  and  for  the  May  term,  at  which  the  case 
was  submitted.  We  have  repeatedly  held  that  an 
amended  abstract,  so  filed,  will  not  be  stricken  from 
the  files,  if  it  works  no  prejudice  to  appellant.  Qreen 
V.  Bonen,  62  Iowa,  89,  17  N.  W.  Rep.  180;  Palo  Alto 
Co.  V.  Harrison,  68  Iowa,  81,  26  N.  W.  Rep.  16;  Scholl 

V.  Bradstreet  Co.,  85  Iowa,  551,  52  N.  W.  Rep. 
5         500.     The  only  prejudice  which  the  defendant 

suffered  by  the  delay  of  the  plaintiff  in  filing  the 
amended  abstract  questioning  the  jurisdiction  of  the 
court  lies  in  the  fact  that,  if  the  want  of  notice  had 
been  called  to  his  attention  within  the  time  allowed  for 
the  taking  of  an  appeal,  he  might  have  served  a  new 
notice,  which  would  have  given  this  court  jurisdiction. 
We  do  not  understand  that  this  is  the  purpose  in  requir- 
ing abstracts  and  arguments  to  be  filed  within  limited 
periods.  The  object  is  to  see  that  no  unfair  advantage 
is  taken  by  either  party  of  the  other  in  the  matter  and 
manner  of  the  submission  of  the  case  to  this  court; 
that  the  record,  as  in  fact  made,  may  be  properly  and 
orderly  presented,  and  not  to  enable  either  side  to  cor- 
rect or  cure  omissions,  which  go  to  the  jurisdiction  of 
this  court,  in  the  court  below.  As  much  as  we  dislike 
to  dispose  of  cases  otherwise  than  on  their  merits,  we 
can  not  assume  jurisdiction  of  them,  even  by  consent 
of  parties,  unless  the  necessary  steps  have  been  taken  to 
present  their  case  to  this  court.  The  appeal  is  dis- 
missed. 
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Thomas  W.  Wheeler,  Appellant,  v.  Clinton  County. 

Gonatable  Fees.     A  constable  is  not,  in  addition  to  mileage,  entitled 

1  to  be  repaid  his  oar  fare  expended  in  delivering  a  prisoner  on  miiiimus, 
and  returning. 

Trial  Fee.    Constable  is  not  entitled  to  one  dollar  for  attending  trial 

2  before  a  justice,  when  no  objection  is  made  to  the  information,  no 
evidence  introduced,  and  a  plea  of  guilty  had. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Wednesday,  October  10, 1894. 

Action  at  law  to  recover  fees  alleged  to  be  due  the 
plaintiff  for  services  rendered  by  him  as  constable. 
There  was  a  trial  by  the  court  without  a  jury,  and  a 
judgment  in  favor  of  the  plaintiff  for  a  part  only  of  the 
amount  claimed.  From  that  judgment  he  appeals. — 
Affirmed. 

Pascal,  Armentrout  (6  Milligan  for  appellant. 

A.  B.  McCoy  for  appellee. 

EoBiNSON,  J. — I.  Two  questions  have  been  certi- 
fied by  the  trial  court  for  our  determination,  the  first 

•  of  which  is  as  follows:  ^^ First.  Under  section 
1  3820  of  the  Code,  is  a  constable  entitled  to  his 
own  car  fare  going  and  returning  from  county 
jail  with  a  prisoner  on  a  mittimus  in  a  criminal  case, 
in  addition  to  the  car  fare  paid  by  prisoner  and  his 
mileage  allowed  by  lawt'^  The  section  of  the  Code 
referred  to  is  as  follows:  *' Every  oflBcer  or  person  who 
shall  arrest  any  person  with  a  warrant  or  order  issued 
by  any  court  or  officer,  or  who  shall  be  required  to 
convey  a  prisoner  from  a  place  distant  from  the  county 
jail  to  such  jail  on  an  order  of  commitment  shall  be 
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allowed  to  charge  as  fees,  which  shall  be  collectible  the 
same  as  other  fees  in  criminal  cases,  besides  the  fees 
allowed  by  law,  whatever  sums  such  officer  or  person 
shall  actually  and  necessarily  pay  for  carriage  hire  in 
so  conveying  such  person  to  jail.''  For  serving  each 
mittimus  a  constable  is  entitled  to  thirty  cents,  and  for 
traveling  fees,  going  and  returning,  five  cents  per  mile. 
Code,  section  3805.  It  is  claimed  by  appellant  that 
where  a  constable  is  required  to  convey  a  prisoner  a  con- 
siderable distance  to  the  county  jail,  and  that  distance 
is  traveled  in  a  railway  car,  that  the  fare  of  the  officer 
is  an  expense  necessary  to  enable  him  to  perform  his 
duty,  and  is  ^'carriage  hire,''  within  the  meaning  of  the 
statute.  In  the  case  of  Boyle  v.  Plymouth  Co.,  83  Iowa, 
376,  56  N.  W.  Rep.  524,  this  court  had  occasion  to 
construe  that  portion  of  chapter  94  of  the  Acts  of  the 
Nineteenth  G-eneral  Assembly  relating  to  sheriflE^s  fees, 
which  reads  as  follows:  **The  sheriflE  is  entitled  to 
charge  and  receive  the  following  fees:  •  •  •  gee. 
4.  For  each  warrant  served  two  dollars,  and  the  repay- 
ment of  any  amount  actually  paid  by  him  as  necessary 
expenses  in  executing  such  warrant  as  sworn  to  by  the 
sherifiE.  *  *  *"  **13.  Mileage  in  aU  cases  required 
by  law,  going  and  returning,  per  mile,  five  cents."  It 
was  said  that  the  personal  expenses  of  a  sheriflE  in  trav- 
eling to  and  from  the  place  where  the  warrant  is  served 
are  not  ^'necessary  expenses  in  executing  it,"  within 
the  meaning  of  the  provision  quoted,  and  that  the  two 
dollars  allowed  for  serving  the  warrant  was  designed  to 
compensate  the  officer  for  the  time  required,  and  the 
mileage  was  allowed  for  traveling  expenses.  The  rul- 
ing in  that  case  is  applicable  to  the  question  under  con- 
sideration. Railway  fare  paid  by  the  officer  for  his 
own  transportation  is  not  **  carriage  hire"  paid  forcon- 
vejringthe  prisoner,  but  is  an  expense  for  which  the 
allowance  for  mileage  is  made.  It  is  no  doubt  true  that 
the  fees  fixed  by  the  statute  for  serving  a  mittimus  may 
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be  inadequate  in  some  eases,  but  we  can  not,  for  that 
reason,  place  a  construction  upon  the  statute  not  war- 
ranted by  its  language.  That  is  not  doubtful,  and  the 
question  certified  must  be  answered  in  the  negative. 

II.  The  second  question  certified  is  as  follows: 
^^ Second.  Under  section  3804  of  the  Code,  is  a  consta- 
ble entitled  to  a  fee  of  one  dollar  for  attending 
2  trial  before  a  justice  of  the  peace  in  a  criminal 
case  in  which  there  is  a  plea  of  guilty,  and  judg- 
ment thereon,  and  in  which  no  objection  is  made  to 
the  information,  and  no  evidence  introduced,  and  no 
trial,  unless  one  is  implied  in  these  facts?"  The  sec- 
tion specified  in  the  question  relates  to  fees  of  justices 
of  the  peace,  and  no  doubt  the  next  section,  which 
refers  to  fees  of  constables,  is  intended.  That  provides 
that  constables  shall  be  entitled  to  charge  and  receive 
^'for  attending  each  trial  in  a  criminal  case,  for  each 
calendar  day  ,  one  dollar."  Section  3804  of  the  Code 
provides  that  justices  of  the  peace  are  entitled  to  one 
dollar  **for  trial  of  all  causes,  civil  or  criminal,  for  each 
six  hours  or  fraction  thereof."  That  provision  was 
construed  in  Mathews  v.  Clayton  Co.,  79  Iowa,  511,  44 
N.  W.  Eep.  722,  where  it  was  held  that  there  was  no 
trial,  within  its  meaning,  in  a  criminal  case,  in  which 
the  proceedings  were  precisely  the  same  as  those  certi- 
fled  in  this  case.  The  word  **trial"  is  used  in  the  same 
sense  in  the  provisions  quoted  from  the  two  sections, 
and  must  be  given  the  same  effect.  It  follows  that  the 
second  question  must  be  answered  in  the  negative. 
The  judgment  of  the  district  court  is  apfibmed. 


•— -^        Elizabeth   Gillilaio)  v.  D.   P.  Inabnit,  Appellant. 

92     46 

119  J^  Equity  Jurisdiction :  «NroEciNa  trust  charged  upon  lakd  out  op 

'  THE  STATE:  personal  action.    The  coarts  of  Kentucky  have  power  to 

eompel  persons  within  the  joiisdiotion  to  execute  a  trast  charged  upon 
Iowa  lands  by  a  Kentucky  will,  not  probated  in  Iowa ;  and  the  jnris- 
diotion  is  not  arrested  because  the  title  to  snid  land  be  the  essential 
point  on  which  the  Eentaoky  suit  depended. 
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Appeal  from  Lucas  District  Court. — Hon.  W.  I.  Babb, 

Judge. 

Thursday,  Octobeb  11, 1894. 

Plaintiff  brings  this  action  to  recover  possession 
of  certain  lands  situated  in  Lucas  county,  Iowa.  She 
avers  that  she  is  the  sole  and  absolute  owner  of  said 
lands,  and  shows  as  her  chain  of  title  an  original  entry 
thereof  by  William  McQuary,  and  a  conveyance  June 
17, 1890,  from  William  McQuary  to  her.  Ellen  Brown 
and  twenty-four  others,  all  heirs  of  William  McQuary, 
appeared,  were  made  parties,  and  filed  their  joint  ans- 
wer, to  which  plaintiff  filed  a  demurrer.  The  demurrer 
being  sustained,  and  defendants  refusing  to  further 
plead,  judgment  was  entered  against  them,  from  which 
they  appeal. — Affirmed. 

Mitchell  d  Penick  for  appellants. 

Stuart  (&  Bartholomew  for  appellee. 

Given,  J. — I.  These  defendants  allege  in  their 
answer  that  on  November  18,  1891,  William  McQuary, 
then  and  for  many  years  previous  a  resident  of  the  state 
of  Kentucky,  died  intestate,  leaving  as  his  only  heirs  said 
defendants.  They  allege  that  said  conveyance  to  the 
plaintiff  **is  null  and  void,  for  the  reason  that  the 
grantor,  Wm.  McQuary,  in  said  conveyance  was  forced 
and  compelled  by  duress  and  against  his  will  and  without 
consideration  to  execute  and  deliver  said  conveyance.'^ 
The  answer  shows,  that  in  an  action  in  equity  in  the 
circuit  court  of  Kentucky  in  and  for  Lincoln  county, 
wherein  Elizabeth  Gilliland  was  plaintiff  and  William 
McQuary  was  defendant,  a  decree  was  entered  April  12, 
1888,  requiring  said  defendant  to  execute  and  deliver  to 
this  plaintiff  a  special  warranty  deed  for  said  land;  that 
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William  McQuary,  refusing  so  to  do,  was  committed  for 
contempt,  and,  after  several  days'  imprisonment,  exe- 
cuted and  delivered  said  deed  as  required  by  the  decree, 
and  was  thereupon  restored  to  his  liberty.  Defendants 
set  out  the  pleadings  in  said  action  at  length,  and  con- 
tend therefrom  that  said  court,  though  having  jurisdic- 
tion of  the  parties,  had  no  jurisdiction  of  the  subject- 
matter  of  the  action,  and  therefore  its  decree  and  the 
deed  made  in  obedience  to  it  are  null  and  void. 
They  insist  that  the  plaintifiE's  cause  of  action  was  based 
upon  the  will  of  John  McQuary,  which  was  executed 
and  probated  in  Kentucky;  that  it  was  an  action  to  es- 
tablish and  construe  said  will  as  to  title  to  land  in  Iowa, 
without  the  same  having  been  probated  in  this  state; 
and  that  the  courts  of  Iowa  alone  possessed  such  juris- 
diction. The  plaintiff,  while  conceding  that,  if  such 
was  the  cause  of  action,  the  Kentucky  court  did  not 
have  jurisdiction,  contends  that  the  action  was  not  in 
rem  but  in  personam;  that  it  was  an  action  to  enforce 
an  alleged  trust ;  and  that  the  courts  of  Kentucky,  hav- 
ing jurisdiction  of  the  person,  had  also  jurisdiction  of 
the  subject  of  the  action, — ^the  trust.  ^  Defendants  do 
not  question  that,  if  it  was  merely  an  action  to  enforce 
the  trust  alleged,  the  Kentucky  court  had  jurisdiction. 
The  real  contention,  then,  is  whether  that  was  an  action 
to  establish  title  to  land  in  Iowa,  under  the  will  of  John 
McQuary,  or  to  enforce  an  alleged  trust  against  Wil- 
liam McQuary, — a  question  that  must  be  determined 
from  said  pleadings.  There  is  no  real  difference  be- 
tween the  parties  as  to  the  law,  and  therefore  it  is 
unnecessary  to  refer  to  the  authorities  cited. 

II.  The  pleadings  in  the  former  action  are  quite 
lengthy,  but  the  following  is  a  sufficient  statement  of 
them  for  a  correct  understanding  of  the  question  under 
consideration :  This  plaintiff,  as  plaintiff  in  said  action, 
alleged  that  defendant  therein,  William  McQuary,  pur- 
chased two  land  warrants  for  one  hundred  and  sixty 
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acres  each,  with  money  furnished  by  his  father,  John 
McQuary,  and  located  them  on  land  in  Iowa,  including 
the  land  in  controversy,  and  took  the  title  in  his  own 
name,  in  trust  for  his  father,  John  McQuary.  That 
thereafter,  in  1852,  said  John  McQuary  died,  testate, 
having  previously,  but  after  the  location  of  said  war- 
rants, executed  his  will,  wherein  he  nominated  William 
McQuary  one  of  the  executors  of  his  will,  which  will 
was  duly  probated  in  Kentucky,  and  that  said  William 
McQuary  qualified  as  sole  executor,  and  accepted  the 
terms  of  said  will  as  a  legatee.  Among  other  devises 
in  the  will  is  the  following:  *'I  give  and  bequeath  my 
beloved  wife,  Maranda  McQuary,  the  whole  of  my  land 
that  is  in  this  state,  all  but  the  place  where  Josiah 
Brady  lives,  and  the  two  quarter  sections  that  are  in 
Iowa,  laid  by  my  son  Wm.  McQuary,  and  is  patented 
in  his  name.  My  wish  and  desire  is  that  he  shall  make 
the  deed  to  her,  my  wife,  during  her  life,  and  then, 
after  her  death,  to  my  son  Milton  Q-reen  McQuary,  with 
all  its  appurtenances,  for  him  to  hold  forever. ''  That 
the  devisees  in  said  will  were  Maranda  McQuary,  wife 
of  William  McQuary,  Milton  G-reen  McQuary,  Sarah  J . 
Gilmore,  and  the  plaintiff,  who  were  all  the  children  of 
said  testator;  that  Milton  Q-.  McQuary  died  intestate, 
leaving  his  mother,  Maranda,  his  brother,  William, 
and  his  sisters,  Sarah  J.  Gilmore  and  plaintiff,  as  his 
only  heirs;  and  that  Maranda  McQuary  died  intestate, 
leaving  plaintiff  and  William,  her  children,  and  Milton 
Q-.  GHlmore,  Martha  E.  Gilmore,  and  Elizabeth  S. 
Shuck,  her  grandchildren  and  children  of  said  Sarah 
J.  Gilmore,  deceased,  as  her  only  heirs;  that  William 
McQuary  failed  and  refused  to  convey  said  two  quarter 
sections  to  Maranda  and  Milton  Green  McQuary,  or 
either  of  them,  but  did  convey  to  said  children  of  Sarah 
J.  Gilmore  a  portion  of  the  same,  to  which  they  were 
entitled,  but  refuses  to  convey  to  plaintiff  the  interest 
that  descended  to  her  from  Maranda  and  Milton  G-. 
Vol.  92  la— 4 
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McQuary.  PlaintiflE  prayed  that  defendant  be  com- 
pelled to  convey  one  third  of  said  two  sections  of  land 
to  plaintiff,  and  that  she  have  judgment  for  rents  and 
profits.  The  defendant  William  answered,  setting  up 
the  statute  of  limitations,  and  alleging  that  said  will 
had  never  been  probated  in  Iowa,  and  is,  therefore, 
without  force  as  a  muniment  of  title  to  land  in  Iowa. 
He  denies  that  the  *' desire' '  expressed  in  said  will  is  a 
valid  devise  of  said  land;  denies  that  by  becoming 
executor  he  was  put  to  an  election  to  take  under  the 
will  or  at  law.  He  denies  that  John  McQuary  had 
furnished  him  funds  to  purchase  said  warrants ;  denies 
that  the  patents  were  issued  to  him  in  trust,  or  that  he 
took  or  held  the  title  in  trust ;  and  denies  that  plain- 
tifiEs  were  entitled  to  any  share  in  said  land.  He  alleges 
that  the  land  conveyed  to  the  children  of  Sarah  J. 
Gilmore  was  conveyed  for  a  valuable  consideration; 
that  he  had  conveyed  twenty  acres  to  one  Shamburg* 
and  that  the  remaining  one  hundred  and  twenty  acres 
he  had  owned,  held,  and  enjoyed  adversely  for  more 
than  ten  years. 

III.  An  appeal  was  taken  in  said  cause  to  the 
court  of  appeals,  and  the  decree  aflBrmed.  89  Ky.  434, 
12  S.  W.  Rep.  1037.  It  will  be  seen  by  that  opinion 
that  the  court  of  appeals  found  that  the  defendant  Wil- 
liam McQuary  received  and  held  the  title  to  said  Iowa 
lands  in  trust,  as  alleged;  and  that,  being  a  devisee 
under  the  will,  and  having  accepted  its  provisions,  he 
is  concluded  by  the  devise  made  of  the  Iowa  lands. 
Upon  the  question  of  jurisdiction  the  appellate  court 
quotes  from  Massie  v.  Watts,  6  Cranch,  148,  as  follows: 
* 'Either  in  consequence  of  contract,  or  as  trustee,  or  as 
the  holder  of  a  legal  title  acquired  by  any  species  of 
mala  fides  practiced  on  the  plaintiff,  the  principles  of 
equity  give  the  court  jurisdiction  wherever  the  person 
may  be ;  and  the  circumstance  that  a  question  of  title 
may  be  involved  in  the  inquiry,  and  may  even  consti- 
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tute  the  essential  point  on  which  the  case  depends,  does 
not  seem  suflBcient  to  arrest  that  jurisdiction)  The 
court  is  of  the  opinion  that  in  case  of  fraud  or  trust  or 
of  contract  the  jurisdiction  of  a  court  of  chancery  is 
sustainable  wherever  the  person  be  found,  although 
lands  not  within  the  jurisdiction  of  that  court  may  be 
afiEected  by  the^ecree."  Following  this,  the  court  of 
appeals  says:  Ci'In  such  case  the  subject-matter  is  not 
that  of  the  recovery  of  land;  in  other  words,  it  is  not  an 
action  in  rem.  The  court  need  not  have  the  land  before 
it  in  order  to  be  able  to  render  a  judgment.  But  the 
action  is  in  personam^  for  the  purpose  of  enforcing  a 
personal  obligation  of  contract  or  of  trust.  It  is  true 
that  the  title  to  land  is  to  be  affected  by  the  decree,  in 
so  far  as  it  compels  the  party  to  convey,  but,  as  said, 
by  reason  of  his  trust  or  contract  duty  he  is  personally 
obliged  to  convey,  and  that  duty  may  be  discharged  in 
one  state  as  well  as  another,  although  the  land  may  not 
be  situated  in  such  state.  It  is  the  breach  of  trust  or 
contract  to  convey  that  may  be  complied  with,  without 
regard  to  the  location  of  the  land,  that  gives  the  right 
of  action  in  personam^  If  Milton  Green  McQuary  were 
alive,  he,  for  the  foregoing  reasons,  could  maintain  this 
action  in  this  state ;  and,  he  being  dead,  the  appellees 
can  maintain  it.''  The  law  as  announced  in  Massie  v. 
Watts  is  not  questionable,  and  we  think  said  former 
action  was  clearly  within  the  rule  of  that  case.  The 
right  of  the  plaintiff  in  that  action  rested  upon  whether 
defendant  held  the  title  to  the  land  in  trust,  as  alleged. 
The  trust  being  established,  her  relations  under  the  will 
and  otherwise  were  mere  matters  of  evidence  showing 
her  interest  in  the  trust  property.  We  think  there  was 
no  error  in  sustaining  plaintiff's  demurrer,  and  the 
judgment  of  the  district  court  is^  therefore,  affibmed. 
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Gilbert  Barber  v.  John  Scott,  Appellant. 

-ii?,  6    Malicious  Prosecution :  proof  that  there  was  no  probable 

CAUSE.    In  Iowa  a  conviction  of  plaintiff,  though  obtained  without 

7  fraud  and  without  false  testimony  on  the  part  of  prosecutor,  is  not 
conclusive  of  probable  cause  for  the  prosecution  complained  of,  but 
such  conviction  establishes  probable  cause,  unless  overcome.    The 

8  weight  to  be  given  the  judgment  of  conviction  depends  upon  whether 
the  trial  was  full  and  fair.  Waiving  preliminary  examination,  indict- 
ment, and  disagreement  of  one  jury  after  deliberating  twenty-seven 
hours,  is  evidence  of  probable  cause  though  inferior  in  weight  to 
conviction  after  full  and  fair  trial.     But  a  verdict  for  plaintiff  will 

9  stand  notwithstanding  such  proof,  if  jury  could  find  that  prosecutor 
had  full  knowledge  of  all  material  facts  on  which  prosecution  is  based 
and  knew  they  were  insufficient  to  maintain  it. 

Same.    On  the  issue  of  probable  cause,  plaintiff  may  state,  in  ezpla- 

10  nation  of  the  disagreement  of  a  former  jury,  that  on  that  trial  mental 
12    distress  prevented  his  recalling  material  facts  and  giving  his  attor- 
neys a  full  history  of  his  case. 

Evidence  :  relevancy.  On  the  question  whether  there  was  anything  due 
on  a  mortgage  which  was  the  basis  of  the  arrest  complained  of,  it  may 

11  be  shown,  in  support  of  plaintiff's  claim  that  certain  com  in  the  field 
was  by  him  sold  to  defendant,  that  defendant's  cattle  destroyed  some 
of  said  com. 

Practice  in  Supreme  Court:  bill  of  exceptions.     The  shorthand 

1  report  certified  by  judge  and  reporter,  filed  in  time  sufficient,  is  a  bill 
of  exceptions,  though  a  formal,  independent  bill  is  filed  after  the  time 
allowed  for  it. 

Same:  alteration  of  certificate.  Where  the  date  affixed  to  the  judge's 

2  certificate  makes  the  bill  timely,  it  can  not  be  defeated  by  affidavits 
filed  in  this  court,  charging  that  an  erasure  appears,  and  tjat  the  bill 

8    was,  in  fact,  signed  too  late.      All  corrections  must  be  made  below. 

3  Same:  continuance.    While  time  will  be  given  to  obtain  correction, 

4  it  will  not  be  done,  after  submission  on  the  merits,  where  the  state  of 

5  the  record  was  known  before  the  submission. 

Appeal  from  Story  District  Court. — Hon.  J.  L. 
Stevens,  Judge. 


Thursday,  October  11,  1894. 
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Action  at  law  to  recover  damages  for  an  alleged 
malicious  prosecution.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant appeals. — Affirmed. 

Gatch,  Connor  <&  Weaver  for  appellant. 

E.  L,  Greerty  J.  C.  Cook  and  J.  F.  Martin  for 
appellee. 

Robinson,  J. — On  the  twentieth  day  of  June,  1884, 
the  plaintiff  made  to  the  defendant  two  promissory 
notes  for  the  sum  of  one  hundred  and  sixty-eight  dol- 
lars and  seventy-five  cents  each,  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum  after  maturity. 
The  first  was  due  on  the  first  day  of  January,  1885,  and 
the  other,  two  months  later.  They  were  given  for  rent 
of  a  farm  owned  by  the  defendant  and  occupied  by  the 
plaintiff.  To  secure  the  payment  of  the  notes  the  plain- 
tiff executed  to  the  defendant  a  chattel  mortgage  on 
certain  stock.  In  December,  1885,  the  plaintiff  moved 
to  Kansas,  taking  with  him  a  portion  of  the  mortgaged 
property.  In  October,  1886,  the  defendant,  claiming 
that  the  mortgage  debt  was  unpaid,  filed  with  a  justice  of 
the  peace  of  Story  county  an  information,  which  charged 
the  plaintiff  with  the  crime  of  larceny  in  concealing  and 
removing  from  the  county  and  disposing  of  a  part  of 
the  mortgaged  property.  A  warrant  for  his  arrest  was 
issued,  and  placed  in  the  hands  of  an  officer  for  service, 
and  such  proceedings  were  had  that  the  plaintiff  was 
arrested  in  Kansas,  and  enough  of  the  mortgaged  prop- 
erty was  there  taken  and  sold  to  pay  the  amount  which 
defendant  claimed  to  be  due  on  the  notes.  After  hav- 
ing been  kept  in  Kansas  about  ten  days,  the  plaintiff 
was  brought  back  to  Story  county  to  answer  the  infor- 
mation. Upon  being  brought  into  the  justice's  court, 
he  waived  examination,  and  was  required  to  appearand 
answer  at  the  next  term  of  the  district  court,  his  bail 
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being  fixed  at  the  sum  of  three  hundred  dollars.  Hav- 
ing failed  to  give  the  required  bail,  he  was  committed  to 
the  county  jail,  in  which  he  was  kept  until  the  last  of 
the  next  March.  The  grand  jury  of  the  county 
returned  an  indictment  against  him  for  the  oflEense 
charged,  and  he  was  placed  on  trial  for  it  twice.  The 
first  trial  resulted  in  a  disagreement  of  the  jury,  and 
the  second  in  a  verdict  of  acquittal.  This  action  was 
brought  to  recover  the  sum  of  ten  thousand  dollai*s  as 
damages  alleged  to  have  been  caused  by  the  prosecu- 
tion of  the  plaintiff  as  stated.  There  were  three  trials 
in  the  district  court.  The  firet  one  resulted  in  a  ver- 
dict for  nine  hundred  and  ninety-seven  dollars  and 
twenty-three  cents  in  favor  of  the  plaintiff,  which  was 
set  aside  on  account  of  an  error  in  the  charge  to  the 
jury.  The  second  resulted  in  a  verdict  for  the  plaintiff 
in  the  sum  of  two  thousand  dollars,  which  was  set  aside 
on  the  application  of  the  defendant  for  error  in  the 
charge.  The  third  trial  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  in  the  sum  of  three  thousand 
dollars. 

I.  This  is  the  second  submission  of  this  cause  in 
this  court.  55  N.  W.  Rep.  502.  On  the  first  submis- 
sion a  motion  of  the  appellee  to  strike  from  the  record 
the  bill  of  exceptions,  and  affirm  the  judgment  of  the 
district  court,  was  sustained.  A  petition  for  rehearing 
was  filed  and  sustained.  Other  motions  have  been 
filed,  and  arguments  made,  and  the  cause  is  again  sub- 
mitted for  our  determination. 

The  judgment  of  the  district  court  was  rendered 
on  the  tenth  day  of  March,  1891.  Thirty  days  were 
allowed  the  defendant  by  the  court  in  which  to  prepare 
and  file  a  bill  of  exceptions.  On  the  tenth  day  of  April, 
1891,  a  formal  bill  of  exceptions  was  filed.  On  the 
second  day  of  the  next  month  an  appeal  was  taken  by 
the  defendant.  One  week  later,  the  appellee  filed  in 
this  court  a  motion  to  strike  from  the  record  the  bill  of 
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exceptions,  and  aflfirm  the  judgment  of  the  district 
court,  on  the  ground  that  the  bill  of  exceptions  had  not 
been  filed  within  the  time  fixed  by  the  court,  and  no 
exception  had  been  taken  by  the  appellant  to  any 
ruling  or  order  made  nor  to  the  judgment  rendered  by 
the  district  court.  The  motion  was  supported  by  a  par- 
tial transcript  of  the  record,  but  was  resisted  by  the 
appellant  on  the  ground  that  the  shorthand  reporter's 
oflScial  report  of  the  trial,  duly  certified,  was  filed 
on  the  twenty-sixth  day  of  February,  1891,  and  consti- 
tuted a  sufficient  bill  of  exceptions,  even  though  the 
formal  bill  was  filed  too  late.  The  motion  of  appellee 
to  strike  and  dismiss  was  thereupon  withdrawn,  and 
the  cause  was  continued.  The  motion  was  renewed  at 
the  October  term,  1892,  and  numerous  papers  in  sup- 
port and  resistance  of  it  were^  filed,  and  all  were 
submitted  with  the  cause  at  the  January  term,  1893. 
The  motion  was  sustained  on  that  submission  on  the 
ground  that  the  bill  of  exceptions  of  April  10,1891,  was 
not  filed  in  time.  A  rehearing  was  granted,  to  permit 
a  further  examination  of  the  questions  presented  by 
the  motion  and  resistance,  and  for  such  further  action 
in  the  case  as  should  be  deemed  proper.  We  remain 
satisfied  with  the  conclusion  we  reached  on  the  first 
submission, — that  the  formal  bill  of  exceptions  can  not 
be  regarded,  because  it  was  not  filed  within  the  thirty 
days  fixed  by  the  order  of  the  court.  See  Templin  v. 
Bank,  69  Iowa,  149,  28  N.  W.  Rep.  484;  McCarthy  v. 
Watrous,  69  Iowa,  261,  28  N.  W.  Rep.  586;  Coal  Co.  v. 
Smithy  68  Iowa,  561,  27  N.  W.  Rep.  746;  McFarlandv. 
FoUom,  61  Iowa,  117,  15  N.  W.  Rep.  863;  Cobb  v. 
Chase,  54  Iowa,  196,  6  N.  W.  Rep.  264.  But 
1  the  appellant  insists  that  a  sufficient  bill  of  excep- 

tions was  filed  on  the  twenty-sixth  day  of  Febru- 
ary, 1891,  and  whether  that  is  true  is  a  question  which 
was  overlooked  by  us  on  the  first  submission,  and  is 
now  presented  for  our  determination.     The  records  of 
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the  district  court  show  that  on  the  date  named  there 
was  filed  in  the  oflBce  of  the  clerk  of  the  district  court 
the  notes  of  the  trial  made  in  shorthand  by  the  official 
reporter  of  the  court.  As  the  record  now  exists  it  shows 
that  the  notes  were  duly  certified  by  the  trial  judge  and 
by  the  reporter,  and  that  the  report  and  certificates 
constitute  a  sufficient  bill  of  exceptions,  within  the  rule 
announced  in  Fleming  v.  Stearns^  79  Iowa,  256,  44  N. 
W.  Rep.  376,  and  the  cases  therein  cited.  But  it  is 
insisted  that  when  the  report  was  filed  it  had  not  been 
certified  by  the  trial  judge,  and  that  the  certificate  now 
attached  to  it  was  signed  by  him  more  than  six  weeks 
after  the  report  was  filed,  and  was  then  wrongfully 
attached  to  the  report.  The  certificate  of  the  judge, 
excepting  the  signature,  is  in  typewriting.  Just  below 
the  signature  is  the  following,  in  typewriting  like  that 

of  the  certificate:   ''Signed  this day  of , 

A.  D.  1891. '^  The  blanks  in  this  date  line  appear  to 
have  contained  something  at  one  time  which  has  been 
erased,  although  the  characters  *'26th,''  in  the  first 
blank,  can  now  be  discerned. 

To  sustain  his  claim  that  the  certificate  was  fraud- 
ulently attached  to  the  report,  the  appellee  has  submit- 
ted the  affidavits  of  his  attorneys,  which  tend  to  show 
that  thirty-one  days  after  the  adjournment  of  the  court 
which  rendered  the  judgment  in  question  they  exam- 
ined the  report,  and  that  no  certificate  of  the  judge  was 
then  attached  to  it.  The  affidavit  of  the  reporter  is 
also  submitted,  and  tends  to  show  that  the  certificate 
of  the  judge  was  signed  six  weeks  after  the  adjourn- 
ment of  court.  When  an  official  document  is  found  in 
the  custody  of  the  officer  charged  with  the  duty  of  pre- 
serving it,  the  presumption  arises  that  it  remains  in  the 
condition  in  which  it  was  when  the  officer  received  it. 
In  the  absence  of  proof  to  the  contrary,  it  must  be  pre- 
sumed that  all  papers  now  attached  to  the  notes  of  the 
shorthand  reporter,  including  certificates,  were  so  at- 
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tached  before  the  notes  were  filed.  But  it  is  said  that 
that  the  evidence  submitted  in  this  court  shows  clearly 
that  the  record  originally  made  has  been  changed  by 
an  unauthorized  and  fraudulent  addition  thereto,  made 
since  the  filing.  What  weight  should  be  given  to  evi- 
dence of  that  character  now  before  us,  if  it  could 

2  be  received,  we  need  not  determine.     It  is  not 
claimed  by  any  one  that  the  addition  was  made 

in  this  court,  and  the  instruments  in  question  consti- 
tute a  part  of  the  records  of  the  district '  court.  It  is 
well  settled  that  it*is  not  competent  to  contradict,  vary, 
or  extend  the  record  of  the  district  court  by  certificates 
or  affidavits  filed  in  this  court.  McArthur  v.  SchuUzj 
78  Iowa,  365,  23  N.  W.  Rep.  223,  and  cases  therein 
cited ;  Rosenhaum  v.  Partchj  85  Iowa,  409,  52  N.  W. 
Rep.  181;  Blanchard  v.  Devoe,  80  Iowa,  522,  45  N.  W. 
Rep.  911;  Corliss  v.  Conable,  74  Iowa,  60,  36  N.  W. 
Rep.  891.  If  a  record  of  the  district  court  is  defective, 
the  defect  can  not  be  corrected  in  this  court,  but 

3  only  on  application  for  that  purpose  made  to  the 
district  court.     On  a  sufficient  application,  this 

court  will  continue  a  cause  to  enable  that  court  to  per- 
fect its  records.     See  Reynolds  v.  Sutliffy  71  Iowa,  549, 

32  N.  W.  Rep.  502;  De  Wolfe  v.  Taylor ^  71  Iowa,  648, 

33  N.  W.  Rep.  154.  The  certificate  of  the  trial  judge 
appears  to  have  been  filed  with  the  shorthand  report  of 
the  trial,  and,  if  it  was,  the  report  as  certified  is  a  suffi- 
cient bill  of  exceptions.  The  evidence  offered  by  the 
appellee  to  contradict  the  record  as  it  now  appears  is 
not  competent  for  that  purpose,  and  the  motion  to 
strike  and  affirm  must  be  overruled. 

After  the  rehearing  was  granted  the  appellee  filed 

a  motion  to  strike  the  evidence  from  the  files,  based  in 

part  upon  a  showing  filed  since  the  first  sub- 

4  mission,  and  a  request,  in  case  that  should  be 
overruled,  that  the  transcript  should  be  sent  to 

the  district  court  with  an  order  requiring  a  correct 
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transcript  of  the  record,  and  with  a  further  request  that, 
in  case  the  order  should  be  refused,  a  continuance  be 
granted,  to  give  the  district  court  an  opportunity  to 
examine,  and,  if  found  imperfect,  to  correct,  its  records. 
Applications  for  a  continuance  for  the  purpose 
stated  should  be  considered  before  the  cause  is  submit- 
ted on  its  merits.  In  this  case  it  should  have  been 
made  before  the  first  submission  of  the  cause.  A  re- 
hearing after  opinion  filed  is  not,  as  a  rule,  granted  to 
permit  the  correction  of  the  record,  but  to  give  this 
court  an  opportunity  to  correct  any  error  it  may  have 
committed  in  the  decision  it  has  rendered.  McBermott 
V.  Bailway  Co.,  85  Iowa,  191;  52  N.  W.  Rep.  181.  It  is 
said  this  case  is  exceptional,  for  the  reason  that  Mr. 
Green,  the  attorney  to  whom  was  intrusted  the  chief 
part  of  the  work  required  for  a  submission  of  the  case 
in  this  court,  was  prevented  from  giving  to  it  the  re- 
quired attention  on  account  of  the  sickness  of 
6  himself  and  his  wife.  It  is  shown  that  Mrs. 
Green  died  in  May,  1893,  and  that  Mr.  Green 
died  in  August  of  the  same  year.  For  nearly  a  year 
before  her  death  he  gave  to  her  much  attention,  and  for 
nearly  five  months  before  that  event  she  needed  con- 
stant care.  The  appellee  claims  that  the  certificate  in 
question  was  not  attached  to  the  shorthand  report 
within  the  time  given  for  filing  a  bill  of  exceptions,  and 
supports  the  claim  by  the  afl&davits  of  two  attorneys 
who  examined  the  report  thirty-one  days  after  the 
adjournment  of  court.  He  knew  in  May,  1891,  that 
the  appellant  relied  upon  the  report  as  it  now  appears 
of  record,  and  when  that  fact  was  made  known  to  him 
by  the  resistance  filed  to  his  motion,  instead  of  asking 
for  time  in  which  to  have  the  record  corrected,  he 
withdrew  his  motion,  and  did  not  renew  it  until  Octo- 
ber, 1892.  No  reason  is  shown  for  the  failure  of 
appellee  to  have  the  record  of  the  district  court  cor- 
rected during  that  time.    We  are  of  the  opinion  that 
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no  sufficient  cause  is  shown  for  giving  the  appellee 
further  time  in  which  to  have  the  record  corrected,  and 
his  request,  therefore,  must  be  denied.  The  shorthand 
reporter's  notes  as  certified  will  be  regarded  as  a  suffi- 
cient bill  of  exceptions,  and  the  cause  will  be  decided 
on  its  merits. 

II.     The  court  charged  the  jury  that  the  burden 
was  on  the  plaintiff  to  establish  by  a  preponderance  of 

the  evidence  that  the  criminal  prosecution  against 
6         him  was  begun  by  the  defendant  with  malice, 

and  without  probable  cause.  On  the  question 
of  probable  cause  the  jury  were  instructed  that  they 
should  consider  the  fact  that  the  jury  disagreed  on  the 
first  trial  of  the  plaintiff;  that  the  disagreement  raises 
6  presumption  that  the  prosecution  was  begun  with 
probable  cause;  and  that,  unless  that  presumption  had 
been  overcome,  they  should  find  that  there  was  proba- 
ble cause.  They  were  also  instructed  that  his  subse- 
quent acquittal  could  not  be  regarded  as  explaining  or 
overcoming  the  presumption,  nor  as  evidence  of  want 
of  probable  cause.  They  were  also  instructed  that  the 
fact  that  the  plaintiff  waived  a  preliminary  examina- 
tion, and  the  further  fact  that  he  was  indicted,  were 
prima  facie  evidence  of  probable  cause,  and  that  unless 
it  was  overcome  by  affirmative  evidence,  showing  want 
of  probable  cause,  they  should  find  for  the  defendant. 
The  appellant  contends  that  none  of  the  presump- 
tions specified  in  the  charge  were  overcome.  It  is  the 
general  rule  that  in  an  action  for  malicious  prosecution, 
proof  of  the  conviction  of  the  person  charged  with  the 
crime  is  evidence  of  probable  cause,  and  some  author- 
ities hold  that  in  the  absence  of  fraud  in  procuring  the 
conviction  it  is  conclusive.  Crescent  City  Live-Stock 
Landing  <6  Slaughterhouse  Co.  v.  Butchers^  Union 
Slaughterhouse  S  Live- Stock  Landing  Co.y  121  U.  S. 
141,7  Sup.  Ct.  472;  Cloon  v.  Gerry,  13  Gray,  201; 
Boogher  v.  Hough,  99  Mo.  184,  12  S.  W.  Rep.  524; 
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Adams  v.  Bicknell,  126  Ind.  211,  25  N.  E.  Rep.  804, 
and  cases  therein  cited;  Phillips  v.  Village  of  Kalama- 
zoo, 53  Mich.  33,  18  N.  W.  Rep.  547;  Smith  v.  Mac- 
donaldj  3  Esp.  7;  14  Am.  and  Eng.  Encyclopedia  of 
Law,  66;  2  Greenl.  Ev.,  sec.  457.     This  court 

7  has  not  adopted  the  rule  that  the  conviction  of 
the  accused,  if  not  procured  by  fraud,  is  con- 
clusive evidence  of  probable  cause.  It  was  said  in 
Moffatt  V.  Fisher,  47  Iowa,  474,  that  the  weight  to  be 
given  to  a  judgment  which  is  evidence  of  probable 
cause  depends  upon  the  character  of  the  trial,  whether 
it  was  full  and  fair.  That  rule  was  followed  in  Arnold 
V.  Moses,  48  Iowa,  694.  See,  also,  Olson  v.  Neal,  63 
Iowa,  216,  18  N.  W.  Rep.  863.  In  Bowman  v.  Brown, 
52  Iowa,  437,  3  N.  W.  Rep.  609,  it  was  said  that  if  a 
person  institutes  a  prosecution  maliciously  and  without 
probable  cause,  he  is  liable  'even  though  he  did  not 
testify  falsely  in  the  case.  Proof  of  conviction  would 
be  evidence  of  probable  cause  suflScient  to  establish  it, 

if  not  overcome.     In  this-  case  the  plaintiflE  was 

8  not  convicted,  but  his  act  in  waiving  a  pre- 
liminary examination,   his  indictment   by    the 

grand  jury,  and  the  disagreement  of  the  jury  on  the 
first  trial  after  deliberating  twenty-seven  hours,  con- 
stituted evidence  of  probable  cause,  although  not  of  so 
high  and  satisfactory  a  character  as  a  judgment  of  con- 
viction after  a  fair  trial  would  have  been.  We  are  of 
the  opinion,  however,  that  there  was  evidence  from 
which  the  jury  might  have  found  that  the  defendant 
did  not  have  probable  cause  to  commence  the  criminal 
prosecution.  The  plaintiflE  testifies  that  he  made  an 
arrangement  with  defendant,  while  occupying  his  farm 
in  the  year  1884,  to  do  certain  work  on  the  farm,  and 
to  furnish  to  the  defendant  and  to  one  Remna,  who 
was  to  occupy  the  farm  the  next  year,  grain  and  other 
supplies,  to  deliver  certain  grain  on  the  premises,  and 
that  for  the  work  to  be  done  and  supplies  to  be  furn- 
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ished  he  was  to  have  credit  on  the  notes ;  that  work 
was  done,  grain  delivered,  and  supplies  of  various 
kinds  furnished,  including  a  cow  and  hog,  to  the  value 
of  more  than  the  amounts  due  on  the  notes;  that 
before  moving  to  Kansas  he  made  repeated  attempts  to 
have  a  settlement  with  the  defendant,  and  obtain  the 
notes  and  mortgage,  but  that  he  could  not  obtain  one; 
that  he  caused  a  statement  of  payments  he  claimed  to 
have  made  on  the  notes,  to  the  amount  of  four  hundred 
and  sixty-four  dollars,  to  be  sent  to  the  defendant ;  and 
that,  after  he  had  started  for  Kansas,  he  made  a  final 
attempt  to  effect  a  settlement,  but  failed.  Some  of 
this  testimony  is  corroborated  by  other  testimony.  If 
it  is  believed,  the  notes  were  fully  paid  before  the 
plaintiflE  moved  from  Story  county,  and  the  defendant 
was  chargeable  with  knowledge  of  that  fact.  He  knew, 
when  he  filed  the  information,  that  the  plaintiflE  claimed 
that  the  notes  were  fully  paid,  and  he  knew  that  the 
claim  was  well  founded,  and  that  the  crime  of  larceny 
had  not  been  committed,  if  the  plaintiflE  tells  the  truth. 
If  he  does,  his  waiver  of  a  preliminary  examination, 
his  indictment  by  the  grand  jury,  and  the  disagree- 
ment of  the  first  trial  jury  would  not  constitute  a 
defense  in  this  action,  even  though  the  defendant  did 
not  appear  before  the  grand  jury,  nor  testify  falsely 
before  the  trial  jury.     In  other  words,  if  a  per- 

9  son  instituting  a  criminal  prosecution   has  full 
knowledge  of  all  material  facts  on  which  it  is 

based,  and  knows  that  they  are  not  suflBcient  to  main- 
tain it,  the  facts  that  the  accused  waives  a  preliminary 
examination,  that  he  is  indicted  by  the  grand  jury,  and 
that  a  trial  jury  disagrees  as  to  his  guilt  will  not  consti- 
tute a  defense  to  an  action  for  malicious  prosecution, 
even  though  he  does  not  appear  before  the  grand 

10  jury,  nor  give  false  testimony  on  the  trial.     To 
rebut  the  presumption  which  arose  from  the  dis- 
agreement of  the  jury  on  his  first  trial,  the  plaintiflE 
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states  that,  after  he  was  brought  back  from  Kansas,  he 
suffered  great  mental  distress,  and  that  the  condition  of 
his  mind  on  that  trial  was  such  that  he  could  not  recall 
material  facts,  and  was  unable  to  state  to  his  attorney 
a  complete  history  of  the  case.  His  testimony  to  that 
effect  is  corroborated  by  his  attorney,  and  tends  to 
overcome  the  presumption  stated. 

III.  The  appellant  complains  of  the  admission  of 
evidence  to  show  that  stock  owned  by  the  defendant 
and    his    tenant,    Eemna,    destroyed    a  considerable 

amount  of  corn  which  had  been  left  in  the  field 

11  by  the  plaintiff,  on  the  ground  that  there  was  no 
agreement  that  the  damages  caused  by  the  loss 

of  the  corn  were  to  be  applied  in  payment  of  the  notes. 
The  plaintiff  testifies  that  by  agreement  between  himself 
and  the  defendant,  thirty  acres  of  corn,  including  that 
destroyed,  were  sold  to  the  defendant,  and  delivered  to 
him  in  the  field,  and  that  its  value  was  to  be  applied  on 
the  notes.  The  testimony  to  which  objection  is  made 
was  properly  admitted  to  show  the  facts  in  regard  to 
the  corn,  and  what  became  of  it.    The  appellant 

12  also  complains  of  testimony  of  the  plaintiff  in 
regard  to  his  mental  condition  at  the  time  of  his 

first  trial  under  the  indictment.  We  think  the  testi- 
mony was  competent. 

IV.  The  jury  found  specially  that  the  plaintiff 
was  not  indebted  to  the  defendant  on  the  notes  and 
mortgage  in  question  when  the  mortgaged  property  was 
removed  from  Story  county  to  Kansas ;  that  the  defend- 
ant, when  he  commenced  the  criminal  proceedings,  did 
not  have  suflScient  ground  to  authorize  a  reasonably 
prudent  man  to  believe  that  plaintiff  was  guilty  of  the 
offense  charged;  and  that  the  defendant  acted  with 
malice  in  commencing  the  proceedings.  The  appellant 
discusses  at  considerable  length  the  evidence,  and  insists 
that  it  shows  that  there  was  a  substantial  balance  due 
him  on  the  mortgage  debt  when  the  criminal  proceed- 
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ings  were  instituted.  The  amount  claimed  by  him  is 
about  seventy  dollars.  The  plaintiff  claims  that  the 
defendant  has  received  on  account  of  the  notes  nearly 
five  hundred  dollars,  or  about  one  hundred  and  fifty 
dollars  more  than  their  aggregate  amount.  The  defend- 
ant admits  payments  in  oats,  com,  stock,  and  the  pro- 
ceeds of  stock,  made  before  the  mortgaged  property  was 
taken  to  Kansas,  to  the  amount  of  two  hundred  and  sev- 
enty dollars  and  sixty  cents.  The  plaintiflE  claims  credit 
for  more  grain  at  higher  prices  than  those  the  defend- 
ant has  allowed  him.  In  addition,  the  plaintiff  claims 
credit  for  services  rendered  in  hauling  and  building 
fences,  for  potatoes,  hay,  and  straw,  for  one  hog  and 
one  cow,  for  threshing,  for  corn  destroyed  by  stock, 
and  for  other  items.  The  defendant  denies  all  liability 
for  the  credits  so  claimed.  It  is  unnecessary  to  set  out 
the  evidence  in  regard  to  the  disputed  items.  It  is  con- 
flicting, and  some  of  it  does  not  appear  to  us  to  be 
entirely  satisfactory;  but,  if  that  for  the  plaintiff  is 
credible,  he  had  fully  paid  the  notes  before  he  removed 
the  mortgaged  property  from  Story  county. 

V.  The  appellant  insists  with  much  earnestness 
that  the  verdict  is  not  sustained  by  the  evidence,  and 
we  are  of  the  opinion  that  there  is  much  in  the  record 
which  tends  to  justify  the  claim.  Some  of  the  testi- 
mony of  the  appellee  is  contradictory,  and  to  some 
extent  unreasonable.  Witnesses  testify  that  he  admit- 
ted a  small  balance  to  be  due  the  appellant  at  the  time 
the  mortgaged  property  was  taken  to  Kansas.  Much 
of  his  testimony  is  contradicted  by  that  of  disinterested 
witnesses,  and  there  is  reason  to  doubt  some  of  it.  But 
all  these  matters  were  before  the  jury  for  consideration. 
Three  juries  have  decided  in  favor  of  the  appellee,  and 
under  long-established  and  well-known  rules  of  practice 
we  are  not  authoiized  to  disturb  the  judgment  for  want 
of  evidence  to  sustain  the  verdict.  What  we  have  said 
disposes  of  the  controlling  questions  in  the  case.     On 
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account  of  the  character  and  importance  of  the  case  we 
have  given  it  most  careful  consideration,  but  do  not 
find  any  sufficient  reason  for  reversing  the  judgment  of 
the  district  court.    It  is,  therefore,  affirmed. 


|ii6  §6       A.  L.  McPherson  et  al.  v.  Martha  E.  Berry  et  al.y 

Lf^  Appellants. 

'ii^  84e 

Estoppel  in  Pais.    A  mother  agreed  to  convey  certain  land  to  her 

1  sons  in  consideration  of  support  by  them.  Those  sons  proving  un- 
able to  afford  her  necessary  care,  all  parties  removed  to  the  hoase  oC 
a  daughter  to  whom  the  mother  deeded  the  land,  under  like  agree- 
ment. One  son  knew  of  this  last  agreement  before  said  removal,  and 
made  no  objection,  another  has  never  objected,  and  a  third  heard  the 

2  mother  speak  of  deeding  to  the  daughter  and  aided  in-  describing  the 
land  when  the  daughter  conveyed  to  a  third  person,  who  had  no  actual 
notice  of  the  first  agreement,  upon  good  consideration.  Held,  there 
was  an  absolute  abandonment  of  the  first  contract,  and  plaintiffs 

3  are  estopped  by  their  conduct  from  asserting  any  title  to  the  land. 

Appeal  from  Black  Hawk  District  Court. — Hon.  C.  F. 
CouoH,  Judge. 

Thursday,  October  11,  1894. 

On  the  the  second  day  of  April,  1888,  Elizabeth  M. 
McPherson,  deceased,  who  was  then  the  owner  in  fee 
of  certain  lands  in  Black  Hawk  county,  conveyed  the 
same  to  the  defendant,  Martha  E.  Berry,  for  the  ex- 
pressed consideration  of  twelve  thousand  dollars;  the 
real  consideration,  however,  being  an  agreement  on 
the  part  of  this  defendant  to  care  for  and  support 
Elizabeth  M.  McPherson  and  her  son  Henry,  who  was 
and  is  feeble  minded,  during  their  natural  lives.  On 
about  the  fourteenth  day  of  January,  1889,  the  defend- 
ant, Martha  E.  Berry  (her  husband,  G-.  F.  Berry,  join- 
ing her)  conveyed  the  said  land  to  her  brother,  W. 
H.  Berry,  for  the  expressed  consideration  of  one 
thousand,  seven  hundred  and  fifty  dollars.  The  real 
consideration  paid  by  him  for  the  land,  however,  was 
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sixteen  hnndred  dollars.  This  suit  is  brought  by  three 
sons  of  Elizabeth  McPherson  against  Martha  E.  Berry, 
a  daughter,  G.  F.  Berry,  the  husband  of  Martha  E. 
Berry,  W.  H.  Berry,  and  W.  L.  McPherson,  another 
son  of  the  deceased,  to  set  aside  the  conveyance  before 
mentioned,  quiet  the  title  to  the  land  in  them,  and  to 
specifically  enforce  an  alleged  parol  contract  for  the 
purchase  of  land,  made  by  them  with  their  mother  be- 
fore her  decease.  They  allege  in  their  petition  that 
about  the  year  1877  they  entered  into  a  parol  contract 
with  their  mother,  Elizabeth  McPherson,  and  her  hus- 
band (who  died  in  the  year  1885),  by  which  they  were 
to  care  for  their  parents  during  their  natural  lives,  and 
in  consideration  therefor,  were  to  have  and  inherit  in 
fee,  at  the  date  of  the  decease  of  the  survivor,  all 
the  real  estate  of  the  mother,  and  all  the  personal 
property  owned  by  either  father  or  mother  at  the 
time  of  the  survivor's  death.  They  further  alleged 
that  after  the  death  of  their  father  (the  husband 
of  Elizabeth),  and  about  August  1,  1886,  they  entered 
into  a  parol  contract  with  Elizabeth,  by  which  it 
was  agreed  that  plaintiffs  would  remain  at  home  and 
care  for  her  as  long  as  she  should  live,  and  that,  in 
consideration  therefor,  Elizabeth  agreed  that  plaintiffs 
should  own  in  their  own  right  and  have  all  the  prop- 
erty, both  real  and  personal,  owned  by  her  at  that 
time,  including  the  real  estate  in  controversy.  They 
further  aver  that  they  carried  out  the  contract  on  their 
part,  and  supported  and  cared  for  their  mother,  until 
about  two  months  prior  to  her  death,  which  occurred 
on  the  eighteenth  day  of  April  1888,  at  which  time, 
being  old  and  feeble  and  in  failing  health,  and  at  the 
special  instance  and  request  of  defendant  Martha  E. 
Berry,  she  left  the  premises  in  controversy,  on  which 
she  had  theretofore  been  residing  with  the  plaintiffs, 
pursuant  to  their  contracts,  and  went  to  reside  with 
Vol.  92  la— 5 
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her  daughter,  Martha,  and  continued  to  reside  with  her 
until  her  death.  Plaintiffs  charge  that  her  leaving  was 
wholly  voluntary,  and  without  solicitation  on  their 
part,  and  without  any  modification  of  their  contracts 
with  her;  and  they  further  aver  that  they  were  at  all 
times  ready  and  willing  to  perform  the  contracts  on 
their  part.  They  allege  that  they  went  into  the  pos- 
session of  the  land  under  and  by  virtue  of  their  con- 
tracts with  their  mother,  and  have  at  all  times  since 
the  date  of  said  contracts  been  in  the  possession  of  said 
lands.  They  further  aver  that,  at  the  time  of  the  exe- 
cution of  the  deed  by  Elizabeth  McPherson  to  defend- 
ant Martha  Berry,  she  (deceased)  was  of  unsound 
mind;  that  the  deed  was  procured  through  undue  influ- 
ence, and  without  consideration,  and  with  full  knowl- 
edge of  plaintiff's  contract  with  their  mother.  They 
further  aver  that  the  deed  from  Martha  Berry  to  W.  H. 
Berry  was  executed  without  consideration,  and  exe- 
cuted for  the  purpose  of  defrauding  plaintiffs,  and  was 
taken  by  W.  H.  Berry  with  full  knowledge  and  notice, 
both  actual  and  constructive,  of  plaintiffs'  rights  in  the 
real  estate.  The  answer  of  defendants  admits  the  exe- 
cution of  the  deeds  from  Elizabeth  McPherson  to  Mar- 
tha E.  Berry,  and  from  Martha  E.  Berry  and  husband 
to  W.  H.  Berry,  and  alleges  that  they  each  were  upon 
full  and  adequate  consideration,  and  denies  all  other 
allegations  of  the  petition,  and  avers  that  plaintiffs  by 
their  conduct,  are  estopped  from  claiming  title  to  the 
land.  On  the  issues  thus  joined,  there  was  a  decree 
setting  aside  the  deeds  and  confirming  the  title, — two- 
thirds  in  A.  L.  and  Thomas  McPherson,  plaintiffs, — 
dismissing  the  petition  as  to  Henry  McPherson,  the 
other  plaintiff,  and  confirming  a  one  third  interest  in 
W.  H.  Berry;  and  defendants  appeal. — Reversed. 

0.  C.  Miller  and  P.  L.  Hayzlett  for  appellants. 

No  appearance  for  appellee. 
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Deemer^  J. — Elizabeth  McPherson  died  from  the 
effects  of  a  cancer.  She  had  been  a  sufferer  for  many 
months  prior  to  her  decease  with  the  disease  which  fi- 
nally resulted  in  her  death.  There  is  some  evidence 
tending  to  show  that,  at  the  time  of  the  execution  of 
the  deed  to  Mrs.  Berry,  she  did  not  possess  suflScient 
capacity  of  mind  to  make  the  conveyance,  but  the  pre- 
ponderance of  the  testimony  leads  us  to  the  conclusion, 
however,  that  she  fully  understood  the  transaction,  its 
legal  effect  and  consequences,  and  that  she  had  suffi- 
cient mental  capacity  to  execute  the  instrument.  We 
are  not  expected  to  set  out  the  testimony  upon  which 
this  finding  is  based,  for  it  would  serve  no  useful  pur- 
pose. It  is  sufficient  to  state  our  conclusion.  There  is 
no  evidence  to  show  any  influence  of  any  kind  exer- 
cised by  the  daughter  over  her  to  induce  her  to  make 
the  deed,  and  the  claim  that  the  deed  was  executed 
through  undue  influence  is  without  support  in  the  tes- 
timony. 

II.  We  next  inquire  as  to  whether  the  alleged 
contract  between  plaintiffs  and  Mrs.  McPherson  is  es- 
tablished or  not.  The  McPherson  family,  consisting 
of  Elizabeth,  her  husband,  the  plaintiffs,  and  Mrs. 
Berry,  resided  upon  the  land  in  controversy  for  the 
period  of  about  fifteen  years,  and  continued  to  reside 
there  until  within  about  two  months  prior  to  the  death 
of  Mrs.  McPherson.  They  lived  together  as  one  fam- 
ily, the  plaintiffs  doing  the  larger  part  of  the  work, 
both  before  and  after  the  death  of  their  father.  Alex- 
ander McPherson,  one  of  the  sons,  had  the  greater  part 
in  the  management  of  the  farm  during  the  time  the 
family  resided  there.  The  father  was  in  ill  health,  and 
the  family  relied  upon  the  plaintiffs  to  conduct  the 
farm.  The  death  of  the  father  brought  about  no  change 
in  the  direction  of  the  business  until  the  removal  of 
Mrs.  McPherson  and  the  plaintiff,  Henry  McPherson, 
to  the  house  of  Mrs.  Berry,   in  February,   1888.     To 
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support  the  alleged  agreement  that  plaintiflEs  were  to 
have  the  farm  in  consideration  of  the  care  and  support 
of  their  mother,  they  rely  upon  declarations  of  the 
mother  made  to  various  disinterested  parties,  during 
her  lifetime,  to  the  effect  that  such  an  agreement  had 
been  made.  These  declarations,  made  to  many  wit- 
nesses, both  before  and  after  the  death  of  her  husband, 
were  to  the  effect  that  she  had  made  an  agreement 
with  her  sons  by  which,  *'if  they  would  take  care  of  her 
during  her  lifetime,  they  were  to  have  what  was  left 
when  she  was  done  with  it/'  ''She  told  the  boys  that 
if  they  would  stay  with  her,  and  take  care  of  her,  then, 
when  she  was  done  with  it,  what  was  there,  why,  they 
should  have  it.''  "She  said  the  boys  had  made  the 
farm.  They  had  grubbed  it  out,  and,  when  she  was 
done  with  it,  that  they  ought  to  have  it."  ''The agree- 
ment was  with  the  boys,  that  the  boys  were  to  stay 
there,  and  take  care  of  them  [the  parents]  as  long  as 
they  lived,  and,  when  they  were  gone,  why,  everything 
was  to  fall  to  the   boys — ^the  land  and    everything. 

That  was  the  agreement."  "She  said  the  land 
1  belonged  to  the  boys."    These  statements  show 

that  it  was  the  intention  of  Mrs.  McPherson, 
until  the  time  of  her  removal  to  her  daughter's  home, 
that  her  sons  should  have  the  land,  and,  but  for  that 
which  follows,  would  be  suflBcient  to  sustain  the  agree- 
ment relied  upon.  They  are  much  stronger  than  those 
in  Becknagle  v.  SchmaltZj  72  Iowa,  63,  33  N.  W.  Rep. 
365,  and  Sample  v.  Collins,  81  Iowa,  23,  46  N.  W. 
Eep.  742,  and  we  think  are  suflBcient  to  show  that  such 
an  agreement  was  at  one  time  made. 

It  appears  from  the  testimony,  however,  that  in 
February,  1888,  Mrs.  McPherson  grew  very  much 
worse.  The  disease  was  doing  its  deadly  work,  and  it 
became  apparent  to  her  children  that  dissolution  was 
near.  It  may  also  be  assumed  that  the  plaintiffs  were 
unable  to  afford  the  mother  the  care  and  attention  she 
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demanded.  About  this  time  it  was  agreed  between 
Mrs.  McPherson  and  the  defendant,  Mrs.  Berry,  that 
she  (Mrs.  Berry)  would  take  her  mother  and  her  brother 
Henry  into  her  family,  and  support  them  as  long  as 
they  lived,  in  consideration  of  which  she  was  to  have  a 
deed  to  the  farm  in  question.  Pursuant  to  this  agree- 
ment, Mrs.  McPherson  and  the  plaintifl&s  moved  into 
Mrs.  Berry's  house.  They  brought  with  theni  their 
household  furniture,  and  the  stock  which  was  upon  the 
farm,  and  lived  there, — Mrs.  McPherson  until  her 
death,  Henry  until  the  present  time,  Alexander  until 
June  10,  1888,  and  Thomas  until  January,  1889.  The 
deed  from  Mrs.  McPherson  to  Mrs.  Berry,  of  date 
April  2,  1888,  was  made  pursuant  to  this  agreement. 
Alexander  knew  of  this  arrangement  between  his 
mother  and  Mrs.  Berry  before  the  removal,  did  not 
object  to  it,  and  seemingly  concurred  in  what  was 
done.  Henry  has  never  complained  of  the  arrange- 
ment, and  to  this  day  is  content  with  it.  While  there 
is  no  evidence  that  Thomas  knew  of  this  agreement  at 
the  time  it  was  made,  yet  it  appears  that  a  few  weeks 
afterward  the  mother  spoke,  in  his  presence,  of  having 
the  deed  made  out  to  Mrs.  Berry,  in  order  that  a  tenant 
who  Was  distasteful  might  be  removed  from  the  place, 
and  Thomas  made  no  protest.  Again,  when  Mrs. 
Berry  was  negotiating  a  sale  to  her  brother,  W.  H. 
Berry,  who  now  holds  the  title  to  the  land,  Thomas 
and  Henry  were  present,  heard  the  negotiations,  and 
assisted  in  describing  the  land  to  Berry.  These  facts 
are  sufficient,  and,  to  our  minds,  show  a  complete 
abandonment  of  the  contract  entered  into  by  the 
plaintiffs  with  their  mother.  It  is  manifest  that  they 
became  convinced  that  they  could  not  further  care  for 
their  mother  in  the  condition  she  was  in,  and  consented 
that  Mrs.  Berry  might  take  her,  under  her  agreement 
with  her  mother.  Whether  this  be  the  correct  conclu- 
sion or  not,  the  plaintiffs  are  by  their  conduct  clearly 
estopped  from  claiming  title  to  the  land. 
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Alexander  knew  of  the  arrangement  between  his 
mother  and  Mrs.  Berry  before  Mrs.  Berry  undertook 
her  care,  and  made  no  objection  thereto.  Thomas 
2  was  present  when  Mrs.  Berry  was  negotiating  a 
sale  to  her  brother,  and  not  only  did  not  demur 
thereto,  but  assisted  in  describing  the  lands  to  him. 
Henry  was  also  present,  and  made  no  complaint,  and 
does  not  now  object.  **If  a  man  knowingly,  though 
he  does  it  passively,  by  looking  on,  suffers  another  to 
purchase  and  expend  money  on  land,  under  an  erro- 
neous opinion  of  title,  without  making  known  his 
claim  thereto,  he  shall  not  afterward  be  permitted  to 
assert  his  legal  rights  against  such  person."  Bullis  v. 
Noble^  36  Iowa,  618;  Iaicos  v.  Hart^  5  Iowa,  415. 
Indeed,  the  principle  is  so  well  settled  as  scarcely  to 
need  the  citation  of  authorities.  **If  one  maintains 
silence  when  in  conscience  he  ought  to  speak,  equity 
will  debar  him  from  speaking  when  in  conscience  he 
ought  to  remain  silent. '^ 

When  Mrs.  Berry  was  arranging  to  take  her  mother 
in  her  distress,  and  to  care  for  her  and  her  weak  minded 
son  during  their  lives,  for  the  land  in  controversy,  to 
the  knowledge  of  Alexander  McPherson,  then  was  the 
time  for  him  to  have  spoken.  Then,  before  she  had 
gone  to  the  annoyance,  expense,  and  trouble  of  caring 
for  her  mother,  and  when  Thomas  heard  the  negotia- 
tions between  his  sister  and  her  brother  for  the  sale  of  the 
land  to  him,  was  the  time  for  him  to  have  asserted 
his  claim  to  the  land ;  then,  before  W.  H.  Berry  had 
expended  any  money  in  the  purchase  of  the  land. 
Having  failed  to  speak  when  they  ought,  it  would  be 
most  inequitable  to  allow  them  to  speak  and  assert 
their  rights  in  the  land  now.  Defendants  Mrs.  Berry 
and  W.  H.  Berry  had  no  actual  notice  of  plaintiffs' 
contract  with  their  mother;  and  there  is  nothing  out- 
side of  their  possession  of  the  land  which  is  relied  upon 
as  giving  notice  to  subsequent  purchasers  of   their 
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rights.  Indeed,  there  is  nothing  to  take  their  contract 
OHt  of  the  statute  of  frauds  but  their  alleged  possession 
and  part  performance  of  the  contract.  **If  a  party 
would  take  a  case  out  of  the  statute  of  frauds,  upon  the 
ground  of  a  part  performance,  it  is  indispensable  that 
the  parol  contract,  agreement,  or  gift  should  be  estab- 
lished by  clear,  unequivocal,  and  distinct  testimony; 
and  the  acts  claimed  to  be  done  thereunder  should  be 
equally  clear  and  definite,  and  referable  exclusively  to 
the  said  contract  or  gift.''  Williamson  v.  Williamson^ 
4  Iowa,  279;  Lich  v.  lAchy  81  Iowa,  84,  46  N.  W.  Rep. 
763.  PlaintiflEs'  possession  of  the  land,  as  shown  by 
the  testimony,  was  not  such  as  to  be  referable  exclu- 
sively to  their  alleged  contract.  For  years  before  the 
contract  was  made,  plaintiffs  had  possession  of  the 
land,  as  much  as  they  had  afterward.  Alexander  Mc- 
Pherson  managed  and  controlled  the  land  and  the 
farming  business  before  he  made  the  contract  with  his 
parents.  He  did  no  more  afterward,  unless  it  can  be 
said  that  after  the  removal  of  the  family  to  Mrs. 
Berry's,  he  rented  it  to  a  tenant,  and  was  in  exclusive 
possession  under  this  tenant.  The  evidence  shows, 
however,  that  this  tenant  rented  the  land,  or  under- 
stood he  was  renting  the  land,  of  Mrs.  McPherson, 
through  her  agent,  Alexander,  and  was  holding  nnder 
her;  and,  if  inquiry  had  been  made  of  him,  it  would 
have  disclosed  this  fact.  There  was  at  no  time,  then, 
such  a  change  in  the  possession  of  the  land  as  to  give 
notice  to  subsequent  purchasers  of  the  plaintiffs'  con- 
tract. Indeed,  it  is  questionable  if  there  has  been 
proof  of  such  part  performance  of  the  contract  as  to 
take  it  out  of  the  statute  of  frauds.  We  prefer, 
3  however,  to  ground  our  decision  on  the  proposi- 

tions that  there  was  an  absolute  abandonment 
of  plaintiffs'  contract,  and  that  they  are  now  estopped 
by  their  conduct  from  asserting  title  to  the  land.  The 
decree  of  the  district  court  is  revei*sed,  and  the  cause  is 
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remanded  for  a  decree  dismissing  plaintiffs'  petition, 
or,  at  defendants'  option,  they  may  have  a  decree  iti 
this  coart.     Bevebsed. 


m  m         M.  C.  Thomason  v.  Capital  Insubance  Company, 


Appellant. 

Reformation:  Mutual  Mistake:  msmiANos  polict.    It  was  in- 

1  tended  to  assign  a  policy  to  M.  0.  T.  By  mistake  of  agent,  D.  M.  T., 
a  nonexistent  person,  was  named  as  assignee,  and  a  renewal  policy 
carried  the  same  error.    The  company  had  no  acquaintance  with 

2  either  M.  G.  T.  or  D.  M.  T.  Held,  a  mntaal  mistake,  rightfully  to  be 
reformed. 

Same.  The  original  policy  contained  no  warranty  against  stovepipes 
running  through  floors.  The  boilding  insured,  to  the  knowledge  of 
the  insurer,  had  such  pipes  antil  it  was  burned.  A  renewal  was 
asked,  stating  no  change  in  this  regard.  The  renewal  contained  such 
8  a  warranty,  but  no  attention  was  called  to  the  change  in  form,  and 
insured  had  no  knowledge  of  it  until  after  the  fire.  The  insurer 
retains  the  premium.  Held,  reformation  as  to  such  warranty  is 
proper.    Stephens  v.  Co.,  87  Iowa,  283,  distinguished, 

Baxe,  First  policy  described  the  premises  as  a  frame  house  sixteen  by 
eighteen,  and  a  log  house,  sixteen  by  eighteen,  two  feet  apart.  A 
4  frame  addition  was,  later,  substituted  for  the  log  house.  The  renewal 
was  asked  on  a  frame  house  sixteen  by  eighteen  and  a  kitchen  twelve 
by  eighteen.  The  renewal  described  the  building  by  the  description 
in  the  original.     Held,  properly  reformed  as  to  the  description. 

Svidence  on  Value :  Competency.    In  an  action  on  policy,  assured 
5'   and  her  husband  may  testify  what  furniture  insured  and  burned  was 
worth,  withoat  first  showing  knowledge  as  to  value. 

Appeal  from  Louisa  District  Cowrt. — Hon.  D.  Eyan, 

Judge. 

Fbiday,  Octobeb  12,  1894. 

In  1887,  the  firm  of  Hampe  Brothers  was  the  owner 
of  forty  acres  of  land  in  Louisa  county,  Iowa,  on  which 
there  was  a  frame  dwelling,  sixteen  by  eighteen  feet,  and 
a  log  house  of  the  same  dimensions,  the  two  buildings 
being  two  feet  apart.  Hampe  Brothers  obtained  from 
the  defendant  company,  January  12,  1887,  a  policy  of 
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insurance  on  the  two  buildings,  the  policy  fixing  the 
amount  on  the  frame  building  at  two  hundred  and 
twenty-five  dollars,  and  that  on  the  log  house  at  sev- 
enty-five dollars.  On  the  twelfth  day  of  March,  1887, 
Hampe  Brothers  sold  the  land  to  the  plaintiff,  and  she 
gave  to  Hampe  Brothers  a  mortgage  thereon  for  six 
hundred  dollars,  as  a  part  of  the  purchase  price.  Hampe 
Brothers  assigned  the  policy  in  blank,  which  was  after- 
ward filled  out  with  D.  M.  Thomason  as  assignee.  The 
assignment  was  approved  by  the  company,  and  a  slip 
was  attached  to  the  policy  making  the  same  payable  to 
Hampe  Brothers,  as  its  interest  might  appear.  This 
policy  was  numbered  5486.  The  log  house  was  torn 
down  by  M.  C.  Thomason,  and  a  frame  addition  twelve 
by  fourteen  feet  was  built  to  the  frame  dwelling.  The 
policy,  after  the  transfers,  was  in  the  custody  of  Hampe 
Brothers;  and  in  February,  1890,  W.  D.  Thomason, 
the  husband  and  agent  of  M.  C.  Thomason,  went  to 
Hampe  Brothers  to  have  the  policy  renewed,  and  Hampe 
Brothers  took  the  policy  to  Titus  &  Jackson,  agents  for 
the  company,  who  obtained  from  the  company  the 
policy  in  suit,  purporting  to  issue  to  D.  M.  Thomason 
upon  two  buildings  as  described  in  the  other  policy 
(which  was  surrendered),  and  for  the  same  amount. 
The  latter  policy  differed  from  the  former  in  this:  that 
it  contained  a  warranty  by  the  assured  **that  no  stove- 
pipes run  through  the  sides  or  roof  of  the  building  or 
into  garret  or  attic  or  loft  before  entering  the  chimney. '' 
This  latter  policy  was  made  payable  to  Hampe  Broth- 
ers, as  its  interest  might  appear,  and  the  policy  was 
taken  and  held  by  the  firm  until  the  property  was  lost 
by  fire,  on  the  fifteenth  day  of  August,  1890.  This 
action  is  on  the  latter  policy,  and  payment  is  resisted 
under  a  claim  that  there  is  no  contract  of  insurance 
between  plaintiff  and  defendant,  because  the  policy  is 
issued  to  D.  M.  Thomason,  and  that  there  is  a  breach 
of  the  warranty  that  no  stovepipes  ran  through  the 
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sides  or  roof  of  the  building,  and  because  of  the  change 
in  the  property.  In  avoidance  of  these  claims,  the 
plaintifE  pleaded  that  the  name  of  D.  M.  Thomason 
was  inserted  by  mistake  when  M.  C.  Thomason  was 
intended ;  and,  as  to  the  breach  of  the  warranty,  that 
the  original  contained  no  such  a  provision;  and  that 
the  provision  in  the  latter  policy  was  by  mistake;  and 
asked  that  the  policy  be  reformed  to  conform  to  the 
intention  of  the  parties.  The  cause  was  tried  as  an 
equity  action,  and  the  district  court  found  the  issues 
for  the  plaintiff,  and  gave  a  judgment  for  her  for  the 
full  amount  of  insurance.  Other  facts  will  be  noticed 
in  immediate  connection  with  the  particular  questions 
considered.     The  defendant  appealed. — Affirmed. 

Read  d  Read  for  appellant. 

C.  A.  Carpenter  and  F,  M.  Molsherry  for  appellee. 

Gbangeb,  C.  J. — I.    At  the  time  the  policy  was 
renewed,  the  plaintiff,  M.  C.  Thomason,  with  her  hus- 
band, W.  D.  Thomason,  lived  on  the  land,  and  occu- 
pied the  building  insured.     There  was  no  such 
1  person  known  as  D.   M.   Thomason.     Neither 

plaintiff  nor  her  husband  was  personally  known 
to  the  officers  of  the  company,  nor  to  its  agent,  Titus  & 
Jackson.  The  business  was  done  through  Hampe 
Brothers,  and  the  name  of  D.  M.  Thomason  first  ap- 
pears when  the  blank  assignment  of  the  first  policy, 
made  by  Hampe  Brothers  to  the  plaintiff,  was  filled  up. 
How  it  happened  that  the  initials  *'D.  M."  were  used 
instead  of  "M.  C'  is  not  known.  It  is  quite  certain 
that  the  blank  was  filled  in  by  Jackson,  of  the  firm  of 
Titus  &  Jackson ;  but  whose  mistake  it  was  in  changing 
the  initials,  there  is  no  means  of  knowing,  and  we  do 
not  think  it  important.  There  surely  was  a  mistake, 
and  Hampe  Brothers  and  Titus  &  Jackson  intended  to 
insert  the  name  of  the  Thomason  who  owned  the  land 


Digiti 


ized  by  Google 


Oct.  1894]  Thomason  v.  Ins.  Co.  75 


and  sought  the  insurance.  Of  this  there  is  no  room 
for  doubt.  No  written  application  was  made  for  the 
renewal,  and  Titus  &  Jackson  merely  wrote  a  note  to 
the  company,  stating  that  they  desired  a  renewal,  for 
three  years,  of  the  policy  transferred  by  Hampe  Broth- 
ers to  D.  M.  Thomason.  The  company  surely  intended 
to  insure  some  person  on  the  property  described.  As 
it  had  no  personal  knowledge  of  the  person  to  be  insured, 
so  that  its  acts  could  be  influenced  by  such  knowledge, 
it  could  have  regarded  the  name  only  as  representing 
the  person  actually  applying  for  the  insurance.  The  com- 
pany intended  to  issue  a  policy  to  the  person  to  whom 
Hampe  Brothers  had  assigned  the  former  policy.  That 
person  was  M.  C.  Thomason.  She  purchased  of  Hampe 
Brothers  the  land  and  the  insurance.  *'D.  M. 
Thomason''  was  mistakenly  written,  as  her  name  in  the 
assignment  of  the  old  policy,  and  the  same  is  true  in 
the  issuance  of  the  new  policy.  The  court  properly 
reformed  the  contract  in  this  respect. 

II.  It  is  urged  that,  even  if  there  was  a  contract, 
it  is  not  such  an  one  as  a  court  of  equity  will  reform, 
because  the  mistake  is  not  mutual.  We  think 
2  the  mistake  was  mutual,  in  this:  that  both  par- 
ties intended  the  insurance  to  be  for  the  benefit 
of  the  owner  of  the  property.  By  a  mere  mistake  of  a 
name,  not  as  to  the  person,  under  appellant's  conten- 
tion, the  policy  issued  to  no  one,  and  hence  there  was 
no  insurance.  The  company  received  its  premium, 
and  pretended  to  issue  a  valid  policy.  If  it  knew  the 
facts,  and  intended  no  insurance,  it  is  too  dishonest  to 
be  deserving  of  consideration  in  a  court  of  equity.  If 
it  was  honest,  it  intended,  by  issuing  the  policy  to  D. 
M.  Thomason,  to  issue  it  to  him  as  the  owner  of  the 
property;  and,  if  there  was  no  D.  M.  Thomason,  it  had 
no  intention  as  to  such  a  person,  and  in  reason  its  inten- 
tion must  have  been  as  to  the  person  for  whom  the 
name  was  mistakenly  written.    If  so,  the  placing  of  a 
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wrong  name  in  the  policy  was  a  mistake  against  which 
a  court  of  equity  will  grant  relief. 

The  plaintiflE  further  asks  that  the  policy  be  re- 
formed so  as  to  exclude  the  warranty  as  to  the  stovepipe 
running  through  the  side  or  roof  of  the  building, 
3  etc.  The  particular  facts  important  in  this 
respect  are  the^e:  Plaintiff  desired  a  renewal  of 
the  policy  which  she  held.  That  pplicy  was  in  the  cus- 
tody of  Hampe  Brothers,  because  payable  to  the  firm 
as  its  interest  should  appear.  At  her  instance,  Hampe 
Brothers  solicited  a  renewal  from  Titus  &  Jackson,  as 
agents  of  defendant.  Titus  &  Jackson  received  and 
forwarded  the  old  policy  to  the  company,  with  a  letter 
from  Titus  &  Jackson,  stating  that  they  desired  a 
renewal  for  three  years,  saying:  *'Send  the  policy  to 
us,  and  we  will  remit  the  premium.'^  It  was  so  sent, 
and  was  by  Titus  &  Jackson  delivered  to  Hampe 
Brothers,  who  retained  it  till  the  loss  occurred.  In  the 
new  policy  was  this  warranty,  not  contained  in  the 
former  policy.  As  a  matter  of  fact,  the  change  was 
unknown  before  the  fire  to  either  Hampe  Brothers  or 
the  plaintiff. 

Appellant  claims  that  the  company  had  the  right 
to  insert  new  conditions  in  the  policy,  and  that  it  is 
only  bound  by  the  contract  as  it  proposed  to  make  it. 
We  understand  it  to  be  appellant's  theory  that  the  com- 
pany could  issue  its  policy,  on  an  application  for  a 
renewal,  differing  from  the  former  policy,  and  that  the 
assured  could  accept  or  reject  it  in  its  changed  condi- 
tion as  she  might  think  best,  but  that  there  would  be 
no  contract  of  insurance  except  under  the  terms  of  the 
policy  as  it  issued;  and  Stephens  v.  Insurance  Co.,  87 
Iowa,  283,  54  N.  W.  Eep.  139,  is  relied  upon  to  support 
the  rule.  Neither  the  authority  cited  nor  the  claim  of 
appellant  meets  the  question  we  are  considering.  The 
question  we  have  is  this:  Did  both  plaintiff  and 
defendant  intend  the  new  policy  to  be,  in  respect  to  the 
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warranty,  like  the  former  one!  That  the  plaintiff  did 
there  can  be  no  question.  She  knew  that  the  stove- 
pipe did  pass  through  the  floor,  and  she  had  insurance 
with  her  house  in  that  condition.  She  asked  that  the 
policy  be  renewed,  and,  in  doing  so,  she  made  no  state- 
ment that  the  situation  was  changed.  The  company 
issued  its  policy  so  changed  as  to  make  it  absolutely 
void  under  existing  facts  without  such  a  policy  being 
solicited,  and  when,  had  its  terms  been  actually  known, 
it  would  not  have  been  accepted.  It  knew  that  the 
premium  was  in  the  hands  of  its  agent,  and  it  sent  the 
policy,  retaining  the  former  one,  without  a  word  or  an 
intimation  that  it  was  not  as  applied  for,  to  be  delivered ; 
and  it  was  delivered,  and  the  company  received  its  pre- 
mium. If  the  company  did  this  believing  that,  in  so 
doing,  it  was  renewing  the  former  policy  in  all  respects, 
where  the  application  did  not  indicate  a  change,  it  was 
honest.  If  it  was  done  with  a  view  to  impose  such  a 
policy  on  the  plaintiff,  in  case  the  change  was  not  dis- 
covered it  was  dishonest.  The  sending  of  a  policy  so 
changed,  without  calling  attention  to  the  fact,  and 
accepting  the  premium  as  if  the  transaction  was  com- 
pleted, does  not  accord  with  ordinary  or  fair  business 
experience.  We  are  better  prepared  to  accept  the  con- 
clusion that  the  company,  in  issuing  the  second  policy, 
did  not  have  in  mind  the  fact  that,  between  the  two 
dates  of  issue,  it  had  changed  its  form  of  policy,  and 
inserted  new  conditions,  than  that  it  designed  a  fraud 
upon  the  plaintiff.  If  the  company  intended  to  renew 
the  policy  under  the  application  made,  then  there  is  a 
mistake  that  should  be  corrected.  In  the  Stephens  casey 
swpraj  the  policy  had  not  been  delivered  by  the  agent, 
and  there  is  nothing  to  indicate  but  that  the  company 
communicated  the  facts  as  to  the  variance  of  the  policy 
from  the  application  made,  and  intended  that  they 
should  be  known  when  the  policy  was  delivered.  That 
was  not  a  case  to  reform  the  contract. 
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in.  It  will  be  remembered  that,  when  the  first 
policy  was  issued,  it  was  upon  two  buildings,  one  a  frame 
and  the  other  a  log  house.  Before  the  second  application 
was  made,  the  log  house  was  torn  down,  and  a 
4  frame  addition  placed  to  the  other  building,  and 
the  last  policy  describes  the  property  insured  the 
same  as  the  first ;  and  it  is  urged  that  the  policy  is  invalid 
because  of  a  failure  to  notify  the  company  of  the  change. 
It  seems  to  us  that  the  company  was  informed  of  the 
change.  As  we  have  said,  the  old  policy  was  returned 
by  Titus  &  Jackson,  with  their  letter  requesting  a 
renewal.    The  letter  is  as  follows: 

**Mu80ATiNE,  lowA,  February  7,  1890. 
* '  Capital  Insurance  Company  : 

'* Gentlemen: — Inclosed  please  find  policy  5486, 
Hampe  Brothers  transferred  to  D.  M.  Thomason,  which 
we  would  like  to  have  renewed  for  three  years  from 
February  27, 1890.  There  is  a  mortgage  of  six  hundred 
dollars  on  the  farm,  which  runs  five  years.  The  house 
is  16x18,  one  stoiy,  and  kitchen,  12x18.  Send  policy 
to  us,  and  we  will  remit  the  premium. 

''Yours,  truly, 
^'Trrus  &  Jackson,  Agents." 

In  the  original  the  frame  building  was  described  as 
**16  by  18,'^  and  then  a  log  house,  '46  by  18.''  In  the 
letter,  the  log  house  is  not  mentioned  when  there  is  an 
attempt  to  give  the  dimensions,  but  a  kitchen  of  different 
dimensions  is  expressed.  With  the  letter  and  the  old 
policy  it  was  plainly  to  be  seen  that  the  insurance  was 
asked  to  be  renewed  only  as  to  one  building.  Mr. 
Jackson,  who  wrote  the  letter,  in  his  testimony  says 
that,  while  he  does  not  recall  anything  being  said  about 
the  change,  something  was  likely  said,  because  he 
specified  the  dimensions  of  the  kitchen  in  his  letter, 
and  he  knows  of  no  other  way  that  he  could  have  got 
the  information.  We  think  the  variance  in  the  policy 
was  a  mere  oversight  or  mistake.     The  questions  con- 
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sidered  cover,  substantially,  the  complaints  as  to  the 
validity  of  the  policy,  and  we  think  the  action  of  the 
court  in  reforming  the  policy  is  fully  warranted  by  the 
evidence. 

IV.  After  the  policy  issued,  by  indorsement  there- 
on, it  was  made  to  cover  one  hundred  and  fifty  dollars 
*'on  household  furniture  and  provisions.''  To  prove 
the  value  of  the  articles  burned,  the  plaintiff  and 
6  her  husband  were  used  as  witnesses,  and  no  others. 
A  list  of  the  articles  had  been  prepared,  and  was 
in  court.  After  stating  that  the  furniture  was  burned, 
the  husband  was  asked:  '^What  was  the  furniture 
worth  f  There  was  an  objection  that  he  had  not  shown 
himself  qualified,  which  was  overruled,  and  he  answered : 
**It  was  worth  three  hundred  dollars.''  Similar  ques- 
tions were  asked  the  plaintiff,  and  she  fixed  the  value 
of  the  same,  being  the  value  shown  by  the  list.  The 
ruling  of  the  court  in  admitting  this  evidence  is  urged 
as  error.  It  has  support  in  the  case  of  Tubbs  v.  Garri- 
son, 68  Iowa,  44,  25  N.  W.  Kep.  921. 

The  judgment  is  affibmed. 


Jessie  V.  Gebke,  Appellant,  v.  Chbistoph  Lucas. 

Survey:  Center  of  Section.    Act  of  Congress  of  February  11,  1805, 
2    proyides  that  boundaries  not  then  run  or  marked  shall  be  ascertained 
by  nmning  straight  lines  from  established  to  opposite  comers.    Code, 
8    Iowa,  373,  requires  county  surveyors  to  be  governed  by  act  of  con- 
gress and  the  instructions  of  the  secretary  of  the  interior.    In  1868, 
the  land  department  instructed  government  surveyors  that  where  no 
4    such  lines  had  been  run,  said  act  required  the  "intersecting"  method, 
Held,  this  construction  is  binding  upon  this  court,  and  the  center  of  a 
section  must  be  found  by  that  method;  i.  •.,  such  center  is  that  point 
where  a  line  drawn  from  the  quarter  comer  on  the  east  and  the 
quarter  comer  on  the  south,  to  the  opposite  quarter  comer,  intersect. 

Practice:  ooNmnrANOB:  costs.    Error,  If  any,  in  allowing  a  continu- 
ance and  refusing  to  tax  costs  of  term  to  applicant,  is  harmless  where 
1    it  does  not  appear  that  there  were  such  costs. 

Appeal  from  Dea  Moines  District  Court. — Hon.  James 
D.  Smythe,  Judge. 
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Fbidat,  Octobeb  12, 1894. 

Action  for  the  possession  of  real  estate.  Trial  to 
a  jury.  Verdict  and  judgment  for  defendant.  Plain- 
tiflf  appeals. — Affirmed. 

Power  (&  Huston  for  appellant. 

Seerley  <&  Clark  and  C.  L.  Poor  for  appellee. 

KiNNB,  J. — I.  PlaintiflE  claims  to  be  the  owner  in 
fee  of  the  southeast  one  fourth  of  the  southwest  one 
fourth  of  section  12,  township  70,  range  3,  and  avers 
that  defendant  claims  to  be  the  owner  of  the  south 
fifty  acres  of  the  west  one  half  of  the  southeast  one 
fourth  of  the  same  section,  which  land  adjoins  plain- 
tiff's  on  the  east ;  that  defendant  has  occupied  a  strip 
off  of  the  east  part  of  plaintiff's  premises,  about  thirty 
or  forty  rods  long  north  and  south,  and  varying  from 
a  few  feet  to  several  rods  in  width  from  the  northeast 
corner  of  plaintiff's  premises  southerly,  and  that  defend- 
ant refuses  to  yield  possession  thereof  to  plaintiff. 
Judgment  is  asked  for  immediate  possession  of  said 
ground.  Defendant  answered  in  denial,  and,  by  amend- 
ment, sets  out  his  claim  of  ownership  to  the  land  occu- 
pied by  him.  At  the  close  of  plaintiff's  testimony, 
defendant  moved  the  court  to  direct  a  verdict  for  him, 
which  was  done,  and  judgment  was  entered  thereon. 
To  this  action  of  the  court,  as  well  as  to  certain  rulings 
excluding  testimony  offered  by  plaintiff,  he  excepted 
and  appeals. 

II.  Since  this  cause  was  docketed  in  this  court, 
appellant,  Jessie  V.  Gerke,  has  died,  and  by  stipula- 
tion on  file  it  is  agreed  that  August  Gerke,  as  executor 
of  the  last  will  and  testament  of  said  deceased,  Medard 
Hurst,  and  Edward  Gustave  Gerke,  minor,  by  August 
Gerke,  his  father  and  his  next  friend,  shall  be  substi- 
tuted as  plaintiffs,  and  the  cause  proceed  to  a  final 
determination.  It  is  therefore  ordered  that  said  par- 
ties be  substituted  as  parties  plaintiff  in  lieu  of  Jessie 
V.  Gerke,  deceased. 


Digiti 


ized  by  Google 


Oct.  1894]  Gebke  v.  Lucas.  81 

ni.    This  cause  was  set  for  trial  on  May  16,  1892, 
in  the  district  court,   and  when  it  was  about  to  be 
called,  defendant  filed  his  motion  for  a  continu- 
1  ance,  based  upon  the  absence  of  a  material  wit- 

ness,  on   account  of  his  illness.     The  motion 
was  sustained,  and  plaintiflE  moved  the  court  to  tax  the 

cost  of  the  term,  amounting  to  $ ,  to  defendant. 

The  motion  was  overruled,  and  an  order  entered  that 
the  costs  of  the  term  should  abide  the  final  trial  of  the 
case.  To  this  ruling  plaintiff  excepted.  In  the  ab- 
sence of  anything  showing  that  costs  were  in  fact 
incurred  at  the  term  when  the  continuance  was  granted, 
it  does  not  appear  there  was  error  in  the  court's  ruling, 
or  that  the  plaintiff  was  prejudiced  thereby. 

IV.  The  contention  between  the  parties  to  this 
action  is  as  to  the  proper  and  legal  method  of  estab- 
lishing the  center  of  a  section  of  land.  The  section  in 
controversy  was  surveyed  and  disposed  of  by  the  general 
government  without  establishing  the  center  of  the  sec- 
tion. Plaintiff  claims  that  the  correct  method  to  find 
the  center  of  a  section  is  to  run  a  line  from  the  quarter 
corner  on  the  east  to  the  quarter  corner  on  the  west 
side  of  the  section,  or  vice  versa^  and  the  point  halfway 
on  said  line  between  said  quarter  corners  is  the  center. 
This  is  known  among  surveyors  as  the  * 'bisecting 
method.'^  Defendant  claims  that,  wherever  the  rec- 
tangular system  of  surveying  prevails  the  only  method 
of  establishing  the  center  of  a  section  is  by  what  is 
known  as  the  ''intersecting'^  method. 

By  this  method  straight  lines  are  run  from  the  quar- 
ter corner  on  the  east  to  the  quarter  corner  on  the  west 
and  from  the  quarter  corner  on  the  south  to  the  quarter 
corner  on  the  north  side  of  the  section,  the  center 
being  the  point  where  these  two  lines  cross.  The  same 
result  would  be  reached  by  either  method  if  the  quarter 
corners  on  the  north  and  south  sides  of  the  section  were 
in  the  exact  centers  of  their  respective  lines,  but  it  is 
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sometimes  found,  as  in  this  case^  that,  owing  to  inac- 
curate original  surveys,  the  quarter  corners  are  located 
away  from  the  true  center  of  the  side  lines  of  the  sec- 
tion; and  as  these  corners,  when  located,  are  perma- 
nent, it  will  be  seen  that  the  two  methods  may  lead 

to  diflEerent  results.  Now,  if  the  center  of  this 
2         section  12  be  determined  by  the  bisecting  method, 

then  a  line  run  from  the  quarter  corner  on  the 
south  to  the  point  of  bisection  would  put  a  part  of  the 
land  claimed  by  the  defendant  in  the  quarter  in  which 
plaintiflE's  land  lies.  K,  however,  the  center  be  de- 
termined by  the  intersecting  method,  it  would  appear 
that  defendant  is  not  occupying  any  of  plaintiff's  land. 
We  must  determine,  then,  which  of  these  methods  of 
ascertaining  the  center  of  a  section,  which  has  not  been 
fixed  by  the  government  survey,  is  correct.  The  two 
methods,  and  the  difference  in  their  results  in  this  case, 
will  be  more  readily  understood  by  an  examination  of 
the  following  illustrations: 

ILLUSTBATION  1. 

NOBTH. 


«'0" 

1 

Gerke.       \u 

Qoas.          1 

EAST 


SOUTH. 
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ILLUSTRATION  2. 


WEST, 


EAST. 


SOUTH. 


The  inclosure  between  the  lines  in  each  case  re- 
presents section  12,  and  the  points  indicated  by  the 
letter  '*C''  on  each  diagram  show  the  center  of  the  sec- 
tion as  found  by  the  respective  methods  heretofore 
described.  Plaintiff  introduced  testimony  to  show  that 
in  1840  the  then  county  surveyor  of  Des  Moines  county, 
one  Avery,  in  a  survey  made,  established  the  center  of 
the  section  at  the  point  indicated  in  illustration  **1'^ 
above.  Plaintiff  proposed  to  show  that  this  same 
method  of  establishing  the  center  of  a  section  was  pur- 
sued by  Avery  in  all  the  surveying  he  did  for  the 
county;  that  from  the  earliest  surveys  made  in  the 
county,  and  until  about  1868,  the  centers  of  sections 
were  established  by  the  bisecting  method,  and  thus 
entered  upon  the  county  surveyor's  record,  and  they 
had  always  been  recognized  and  approved  as  true  cen- 
ters of  the  sections ;  that  this  method  of  establishing 
the  center  of  a  section  was  as  directed  by  instructions 
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from  the  surveyor  general's  office  at  St.  Louis,  Mis- 
souri, of  date  of  1853,  and  such  instructions  were,  by 
authority  of  the  general  land  office,  printed  and  dis- 
tributed for  use  in  that  department;  that  it  was  also 
authorized  and  directed  by  Thomas  A.  Hendricks,  com- 
missioner of  the  general  land  office,  under  date  of  April 
28,  1856,  and  continued  to  be  the  method  recognized 
by  the  commissioner  of  the  general  land  office  until 
about  1868 ;  that  said  method  was  recognized  by  the 
state  of  Iowa,  by  express  legislation,  from  December,. 
1840,  to  1851. 

She  also  proposed  to  introduce  in  evidence  the 
**Laws,  rules,  and  instructions  relating  to  the  duties  of 
county  surveyors,"  as  compiled  in  compliance  with 
chapter  183  of  the  Acts  of  the  Thirteenth  General 
Assembly,  and  published  by  the  legislature  of  Iowa  in 
1870,  which  consisted  of  certain  correspondence  between 
surveyors  and  the  secretary  of  the  interior  and  the 
commissioner  of  the  general  land  office — all  of  which 

was  objected  to  as  immaterial,  incompetent, 
3  irrelevant,  and  for  other  reasons.      It  is  insisted 

that  the  action  of  the  court  in  excluding  this  evi- 
dence, and  in  directing  a  verdict  for  defendant,  was 
error.  The  land  in  controversy  was  entered  in  Octo- 
ber, 1839,  and  patented  in  1841.  The  statute  then  in 
force,  in  so  far  as  it  relates  to  the  ascertainment  of  the 
center  of  sections,  was  as  follows:  '*Sec.  2.  And  be  it 
further  enacted,  that  the  boundaries  and  contents  of  the 
several  sections,  half  sections,  and  quarter  sections  of 
the  public  lands  of  the  United  States,  shall  be  ascer- 
tained in  conformity  with  the  following  principles,  any 
act  or  acts  to  the  contrary  notwithstanding:  First, 
All  corners  marked  in  the  surveys,  returned  by  the  sur- 
veyor general,  or  by  the  surveyor  of  the  land  south  of 
the  state  of  Tennessee,  respectively,  shall  be  established 
as  the  proper  corners  of  sections  or  subdivisions  of 
sections,  which  they  were  intended  to  designate;  and 
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the  comers  of  half  and  quarter  sections,  not  marked  on 
said  surveys,  shall  be  placed  as  nearly  as  possible  equi- 
distant from  those  two  corners  which  stand  on  the  same 
line.  Second.  The  boundary  lines  actually  run  and 
marked  in  the  surveys  returned  by  the  surveyor  gen- 
eral, or  by  the  surveyor  of  the  land  south  of  the  state 
of  Tennessee,  respectively,  shall  be  established  as  the 
proper  boundary  lines  of  the  sections  or  subdivisions 
for  which  they  were  intended;  and  the  length  of  such 
lines  as  returned  by  either  of  the  surveyors  aforesaid, 
shall  be  held  and  considered  as  the  true  length  thereof. 
And  the  boundary  lines  which  shall  not  have  been 
actually  run  and  marked  as  aforesaid,  shall  be  ascer- 
tained by  running  straight  lines  from  established  cor- 
ners to  the  opposite  corresponding  corners.  *  *  *'' 
See  the  act  of  congress  passed  February  11, 1805,  and 
the  same  provisions,  in  substance,  now  found  in  Revised 
Statutes,  United  States,  section  2396.  There  is  no 
doubt  that  in  1856,  and  for  a  number  of  years  there- 
after, the  construction  given  to  the  above  statute  by  the 
land  department  of  the  government  was  as  contended 
for  by  plaintiff;  that  is,  that  a  center  of  a  section 
should  be  ascertained  by  the  bisecting  method.  It  also 
appears  that  about  1868  the  land  department  of  the 
general  government  modified  its  instructions  to  gov- 
ernment surveyors,  and  held  that  the  act  of  congress 
heretofore  referred  to  recognized  and  provided  for  the 
* 'intersecting''  method  of  ascertaining  the  center  of  sec- 
tions, where,  as  in  this  case,  the  center  lines  had  not 
been  run  in  the  original  surveys.  That  construction 
has  obtained  ever  since.  By  Code,  section  373,  which 
was  originally  enacted  by  the  Thirteenth  General 
Assembly,  it  is  provided:  *^In  the  resurvey  and  sub- 
divisions of  lands  by  county  surveyors,  their  deputies, 
01  other  persons,  the  rules  prescribed  by  acts  of  con- 
gress and  the  instructions  of  the  secretary  of  the  inter- 
ior shall  be,  in  all  respects,  followed.'^    In  view  of  this 
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statute  requiring  surveyors  to  follow  the  act  of  congress, 
and  the  construction  placed  thereon  by  the  secretary 
of  the  interior,  and  in  view  of  the  fact  that  at  the  time 
this  act  of  the  legislature  was  passed,  the  secretary  of 
the  interior  had  modified  the  former  ruling,  and  deter- 
mined that  the  act  of  congress  provided  for  the  inter- 
secting method  of  ascertaining  the  center  of  a  section, 
we  are  relieved  from  determining  which  construction 
of  the  act  of  congress  is  in  fact  correct.  We  are  not  at 
liberty  to  so  construe  the  act  of  congress  as  to  set  aside 

the  construction  placed  thereon  by  the  secretary 
4         of  the  interior.     Without  reference  to  the  proper 

construction  of  the  act  of  congress,  we  plant  our 
decision  on  the  fact  that  by  the  act  of  the  legislature 
the  construction  placed  upon  the  federal  statute  by  the 
proper  officers  of  the  general  government  is  binding 
upon  us,  and  that  corners,  in  cases  like  this,  must  be 
ascertained  in  conformity  therewith.  This  is  decisive  of 
the  controversy,  and  the  court  below  properly  excluded 
the  offered  evidence  as  tending  to  show  that  it  was 
proper  to  adopt  another  method.  The  court  properly 
directed  a  verdict  for  the  defendant.    Affibmed. 


4?J|       Edmund  Lindsbt,  Appellant,  v.  Boone  County,  Iowa. 

183  Tax  Sale :  recovery  of  purchase  price.    Honey  paid  by  a  purchaser 

86'  for  land  so  imperfectly  listed  as  to  carry  no  title  can  not  be  recovered 

_^  1    of  the  county,  in  the  absence  of  statute ;   and  section  899,  Code, 

allowing  such  recovery  where  land  is  sold  by  reason  of  error  in 

3    describing  it  in  the  tax  receipt,  is  not  applicable. 

Same:  subsequent  taxes,   ^oney  voluntarily  paid  by  the  holder  of  a 

2  tax  sale  certificate  for  legally  assessed  subsequent  taxes,  can  not  be 

3  .recovered,  in  the  absence  of  fraud  or  mistake. 

Appeal  from  Boone  District  Court. — Hon.  S.  M.  Weaveb, 

Judge. 

Tbiday,  Octobeb  12, 1895. 
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Action  at  law  to  recover  the  amount  of  plaintiff's 
bid  at  tax  sale  for  certain  property  alleged  to  have 
been  defectively  described  in  the  tax  list  and  in  the 
certificate  issued  to  him,  and  the  amount  of  subsequent 
taxes  paid  by  him  as  purchaser  of  the  property  sold  for 
taxes.  The  case  was  tried  to  the  court  without  a  jury, 
judgment  rendered  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Jordan  <&  Brockett  and  CrooJcs  <&  Snelltor  appellant. 

J.  B.  Whitaker  for  appellee. 

Deemer,  J. — At  the  regular  tax  sale  in  Boone 
county  held  on  December  7,  1885,  the  plaintiff  pur* 
chased  a  tract  of  land,  described  as  follows,  to  wit: 
**The  S.  E.  pt.  of  lot  2,  in  block  81,  in  Boone  county, 
Iowa'' — paid  the  treasurer  two  dollars  and  one  cent, 
the  amount  of  the  delinquent  taxes  assessed  against  it 
for  the  year  1884,  and  received  a  certificate  of  purchase 
describing  the  land  in  accordance  with  the  assessment. 
Thereafter,  and  on  the  sixth  day  of  April,  1886,  plain- 
tiff paid  the  amount  of  taxes  assessed  against  the  land 
for  the  year  1885,  including  the  sum  of  one  hundred, 
nine  dollars  and  eighty  cents  of  personal  tax  against 
one  Shepard,  in  whose  name  the  land  was  assessed  for 
that  year.  In  this  action  plaintiff  seeks  to  recover  the 
amount  of  his  bid  at  tax  sale,  and  the  subsequent  taxes 
paid  by  him,  on  the  theory  that  the  description  of  the 
land  in  the  tax  list  and  in  his  certificate  of  purchase  is 
so  indefinite  and  uncertain  that  he  obtained  nothing  by 
his  purchase,  and  should  be  permitted  to  recover  from 
the  county  the  amount  he  has  paid.  The  plat  of  the 
city  of  Boone  shows  block  number  81  to  be  subdivided 
into  lots,  as  appears  in  the  following  diagram: 
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The  right  of  way  of  the  Chicago  &  Northwestern 
Railway  crosses  what  is  known  as  **Lot  2'Mn  such  a 
way  as  to  leave  a  triangular  piece  of  ground  in  the 
southeast  corner,  which  is  evidently  the  tract  of  land 
intended  to  be  covered  by  the  assessment.  In  the  view 
we  take  of  the  case,  however,  it  is  unnecessary  to 
determine  whether  the  description  is  sufficient  or  not. 
If  the  description  is  so  uncertain  and  indefinite  as  that 
it  does  not  carry  the  title  in  the  property  to  the  pur- 
chaser, he  can  not  recover,  unless  it  be  by  virtue  of 
some  statute  authorizing  such  recovery.  The  doctrine 
of  caveat  emptor  applies  to  such  sales,  in  its  fullest  force. 
Cooley,  Tax'n,  p.  572;  Lynde  v.  Inhabitants  ofMelrose^ 
10  Allen,  49;  Packard  v.  New  Limerick^  34  Me.  266; 
Board  V.  Armstrong ^  91  Ind.  528;  authorities  collected 
in  20  Cent.  Law  J.  224;  State  v.  Casteel,  11  N.  E.  Rep. 
(Ind.  Sup.)  220.  In  the  last  named  case  it  is  said: 
**It  is  a  firmly  settled  general  rule  that  a  purchaser  at  a 
tax  sale  buys  at  his  own  risk,  and  that  if  the  sale  proves 
ineffectual  he  can  not,  in  the  absence  of  an  express 
statute,  recover  from  the  county  the  amount  paid  by 
him.  The  payment  is  regarded  as  a  voluntary  one, 
and  he  assumes  all  risks;  for,  as  in  judicial  sales, 
i  there  is  no  warranty  in  tax  sales.  Where  an  ac- 
tion is  brought  to  recover  money  paid  on  the  pur- 
chase of  property  at  a  sale,  the  party  asking  that  it  be 
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refunded  must  show  a  statute  providing  that  it  shall  be 
paid  back  to  him/'  See,  also,  2  Blackw.  Tax.  Titles, 
section  1005. 

Turning,  then,  to  our  statutes,  which  must  furnish 
the  basis  of  plaintiff's  recovery,  we  find  section  899  of 
the  Code  provides:  **When  by  mistake  or  wrongful 
act  of  the  treasurer,  land  has  been  sold  on  which  no 
tax  was  due  at  the  time,  or  whenever  land  is  sold  in 
consequence  of  error  in  describing  such  land  in  the  tax 
receipt,  the  county  is  to  hold  the  purchaser  harmless 
by  paying  him  the  amount  of  principal  and  interest  and 
costs  to  which  he  would  have  been  entitled  had  the 
land  been  rightfully  sold.''  It  is  apparent  that  there 
was  no  land  sold  by  mistake  or  wrongful  act  of  the 
treasurer,  on  which  no  tax  was  due.  The  taxes  were 
due  on  the  land  which  it  was  intended  by  the  taxing 
power  to  cover  by  the  description  appearing  upon  the 
tax  list,  and  the  treasurer  made  no  mistake  in  selling 
the  land.  The  error,  if  any,  was  in  the  description  of 
the  land  made  by  the  assessor  or  county  auditor,  whose 
duty  it  was  to  properly  describe  it.  It  is  equally  clear 
that  the  land  was  not  sold  in  consequence  of  an  erro- 
neous description  thereof  in  the  tax  receipt.  The  fact 
that  there  is  an  uncertain  description  of  the  land  in  the 
certificate  of  purchase  given  to  the  buyer  does  not 
authorize  a  recovery  from  the  county  of  the  amount 
paid  by  him  at  the  tax  sale.  His  remedy  is  entirely 
different.  The  tax  receipt  referred  to  in  the  section 
above  quoted  is  manifestly  not  the  certificate  of  pur- 
chase given  by  the  county  treasurer  to  the  purchaser  at 
the  tax  sale,  for  in  no  sense  can  it  be  said  that  the  evi- 
dence of  purchase  given  to  the  buyer  is  the  cause  of  the 
sale.  The  receipt  referred  to  is  evidently  the  tax 
receipt  referred  to  in  section  867  of  the  Code  of  1873, 
which  the  treasurer  is  required  to  give  the  taxpayer 
upon  the  receipt  of  the  amount  of  his  taxes.  But, 
whether  this  is  the  one  referred  to  or  not,  it  is  clear  that 


Digiti 


ized  by  Google 


90  LiNDSEY  V.  Boone  County.         [92  Iowa 

the  certificate  of  purchase  given  to  the  purchaser  at  tax 
sale  can  not,  by  any  process  of  constraction,  be  tor- 
tured into  the  tax  receipt  referred  to  in  the  section 
quoted,  for  a  mistake  in  this  certificate  could  not  be 
the  cause  for  a  sale  of  the  property.  Obviously,  this 
statute  does  not  authorize  a  recovery  from  the  county, 
by  a  tax  sale  purchaser,  of  the  amount  paid  by  him  in 
the  purchase  of  property  for  delinquent  taxes,  where 
the  land  is  so  indefinitely  described  on  the  assessment 
rolls  that  it  does  not  carry  the  title;  and,  as  this  is  the 
only  statute  tdlowing  recovery  from  the  county  of  the 
amount  paid  at  tax  sales,  plaintiff  must  fail. 

The  subsequent  taxes  paid  by  plaintiff  were  entirely 
voluntary,  and  the  law  is  well  settled  that  taxes  volun- 
tarily paid  can  not  be  recovered  back.  Espy  v. 
2  T(yivn  of  Ft.  Madison,  14  Iowa,  226;  18  Am.  and 

Eng.  Encyclopedia  of  Law,  220,  and  cases  cited. 
The  evidence  shows  that  plaintiff  purchased  at  the  tax 
sale  lot  3,  block  81 ;  northwest  part  of  lot  4,  block  81; 
lots  6  and  7,  block  81 ;  and  southeast  part  of  lot  8, 
block  81, — all  assessed  to  Shephard  and  Clark  for  the 
year  1884.  Thereafter  he  wrote  the  county  treasurer 
to  know  the  amount  of  taxes  assessed  against  all  the 
property  he  had  purchased,  and  in  response  thereto  the 
treasurer  gave  him  the  aggregate  amount.  Plaintiff 
thereupon  remitted  the  sum  named,  to  the  treasurer, 
which  included  not  only  the  tax  against  the  real  prop- 
erty itself,  but  also  the  amount  of  taxes  assessed  against 
the  personal  property  of  one  W.  C.  Shephard,  in  whose 
name  the  real  estate  was  assessed  for  the  year  1885.  It 
is  quite  clear  that  the  section  heretofore  quoted  does  not 
cover  the  subsequent  taxes  paid  by  the  purchaser  at  the 
tax  sale. 

The  only  other  section  of  the  Code  which  can  have 
any  relevancy  to  the  case  is  section  870,  which  provides 
that  *'the  board  of  supervisors  shall  direct  the  treasurer 
to  refund  to  the  taxpayer,  any  tax,  or  any  portion  of  a 
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tax  found  to  have  been  erroneously  or  illegally  exacted 
or  paid,  with  all  interests  and  costs  actually  paid  there- 
on.''  Our  statutes  provide  that  taxes  due  from  any 
person  upon  personal  property  shall  be  a  lien  upon  any 
real  property  owned  by  such  person,  or  to  which  he 
may  acquire  a  title ;  and  it  is  the  duty  of  the  auditor  to 
enter  the  valuation  of  the  personal  property,  and 
amount  of  taxes  due  thereon,  upon  the  tax  books, 
against  the  owner  of  the  land.  Sections  837,  865. 
These  personal  taxes  were  not,  then,  either  erroneously 
or  illegfdly  exacted  or  paid.  They  were  liens  upon  the 
red  estate  which  was  owned  by  W.  C.  Shephard,  which 
plaintiff  purchased,  or  thought  he  had  purchased,  at 
tax  sale.  The  county  treasurer,  upon  request,  gave 
plaintiff  the  amount  of  taxes  assessed  against  this  land, 
and  plaintiff  voluntarily  paid  it.  These  persontd  taxes 
were  due  the  county,  were  a  lien  upon  the  land  which 
plaintiff  purchased,  or  attempted  to  purchase,  were 
paid  without  compulsion  or  protest,  and  there  can  be 
no  recovery  of  them  from  the  county. 

The  conclusion  reached  in  this  case  is  not  a  hard 
one.   It  results  from  the  application  of  well  established 

rules  of  law.  A  purchaser  at  tax  sale  must 
3         beware.  The  description  of  the  premises  is  open 

to  his  inspection,  and  he  buys  just  such  as  the 
county  offers  to  give.  If  it  is  not  sufficient  to  carry 
the  title,  he  need  not  buy.  So,  with  reference  to  the 
subsequent  taxes,  he  has  the  right  to  pay  them,  but  is 
not  compelled  to  do  so.  If  he  does  the  payment  is 
voluntary,  and  no  action  will  lie  to  recover  them  back. 
The  subsequent  taxes  were  not  paid  through  a  mistake, 
nor  was  there  any  fraud  in  the  transaction.  We  think 
the  conclusions  of  the  learned  district  judge  were  cor- 
rect, and  the  judgment  is  affibmed. 
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State  op  Iowa  v.  John  Pilkikgton,  Appellant. 

Attempt  to  Rape:  insutpicient  evidenob.  Prosecutrix's  reputation 
for  chastity  was  questionabfe.    She  rode  with  defendant,    and  he 

1  attempted  indecent  liberties.  A  few  days  after  that,  she  requested 
him  to  allow  her  to  ride  with  him  to  her  home,  where  he  was  starting, 
at  night.  On  that  ride,  he  asked  intercourse  and,  finally,  twice  lifted 
her  out  of  the  buggy  and  had  connection.    Her  drawers  were  torn  on 

2  one  side,  and  if  her  testimony  on  resistance  were  believed,  it  was  the 
duty  of  the  jury  to  find  a  rape.  Held,  conviction  for  attempt  to  rape 
should  be  set  aside. 

Misconduot  of  Attorney.    The  prosecutor  demanded,  before  the 
2      jury,  that  a  witness  be  held  for  perjury.    This  is  not  reversible  error 
where  the  court  said:     "I  will  not  hold  him.    There  is  a  method  of 
holding  him  by  information  if  there  is  any  ground  for  doing  so." 

Appeal  from  Lucas  District  Court. — ^Hon.  W.  I.  Babb, 

Judge. 

Fkiday,  October  12,  1894. 

Defendant  was  charged  with  having,  on  the  twen- 
ty-third day  of  February,  1893,  committed  a  rape  upon 
Ella  Shelton,  a  female  over  thirteen  years  of  age.  He 
was  convicted  of  an  assault  with  intent  to  commit  a 
rape,  and  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  evidence  and  contrary  to 
law,  and  because  of  misconduct  of  the  county  attorney. 
This  motion  was  overruled,  and  judgment  of  impris- 
onment in  the  penitentiary  entered  against  him,  from 
which  he  appeals,  assigning  as  errors  the  ovetruling  of 
said  motion. — Beversed. 

Mitchel  (&  Fenick  for  appellant. 
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John  T.  Stoney   attorney  general,  and   Thos.    A. 
Cheshire  for  the  state. 

Given,  J. — I.  New  trials  are  granted  in  civil  cases 
when  **the  verdict,  report  or  decision  is  not  sus- 
tained by  snflBcient  evidence,  or  is  contrary  to 
law.''  Code,  section  2837.  They  are  granted  in  crim- 
inal cases  **when  the  verdict  is  contrary  to  law  or  evi- 
dence." Jrf.,  section  4489.  The  rule  in  criminal  cases 
is  different  from  that  applied  in  civil  cases.  ^^This 
court,  though  proceeding  carefully  and  cautiously,  will 
interfere  in  criminal  cases  more  readily  than  in  civil. 
We  will  not,  in  a  criminal  case,  support  a  verdict  if  it 
be  against  the  clear  weight  of  the  evidence.''  State  v. 
Wisej  83  Iowa,  596,  50  N.  W.  Eep.  59,  and  cases  therein 
cited.  Guided  by  this  rule  we  inquire  whether  the  evi- 
dence supports  the  verdict.  Defendant  drove  a  common 
buggy  carrying  the  mail  between  Chariton  and  Colum- 
bia, a  distance  of  about  twenty  miles.  On  a  Wednesday 
afternoon,  in  February,  1893,  Ella  Shelton,  a  resident 
of  Chariton,  then  a  few  months  over  sixteen  years  of 
age,  rode  with  the  defendant  from  Chariton  to  Colum- 
bia. On  the  following  Friday  night,  she  rode  with  him 
from  Columbia  to  Chariton,  and  on  the  way  they  had 
sexual  intercourse  twice.  It  is  upon  these  acts  of  inter- 
course that  the  charge  is  based.  The  jury  must  have 
failed  to  find  that  the  sexual  intercourse  was  against 
the  will  of  the  prosecutrix,  or  it  would  have  convicted 
of  rape.  This  conclusion  of  the  jury  is  not  complained 
of,  and  we  accept  it  as  true  that  the  state  failed  to  show 
a  want  of  consent;  indeed,  such  is  our  view  of  the  tes- 
timony. It  does  not  follow,  however,  that  the  defend- 
ant may  not  have  been  guilty  as  found  by  the  jury. 
**If,  before  the  consent  was  given,  it  appears  that  de- 
fendant used  such  force  as  to  evince  an  intention  to 
commit  a  rape,  the  defendant  may  be  convicted  of  an 
assault  with  intent  to  commit  a  rape."  State  v.  Ather- 
ton,  50  Iowa,  189;  State  v.   Cross y  12  Iowa,  67. 
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We  have  the  single  question  whether  the  evidence 
warrants  the  finding  that  the  defendant  assaulted  Ella 
Shelton  with  intent  to  ravish  and  carnallyknow 
1  her,  by  force  and  against  her  will.     It  is  not  a 

question  whether  the  defendant's  conduct  toward 
this  young  girl  is  to  be  condemned.  There  is  no  doubt 
but  that  his  acts  were  with  the  intent  and  purpose  of 
having  sexual  intercourse  with  her,  and  are  without  any 
justification  whatever;  but  did  he  intend  to  accomplish 
his  purpose  by  force  and  against  her  will,  is  the  question 
before  us.  Ella  Shelton,  though  young,  was  evidently 
a  wayward  and  rather  evil-minded  girl.  Her  reputation 
for  chastity  was  the  subject  of  proof,  and  to  say  the 
least  of  it,  showed  her  to  be  of  questionable  standing. 

It  does  not  appear  what  the  previous  acquaintance 
of  these  parties  had  been,  but  we  infer  from  her  state- 
ments that  it  was  limited;  nor  does  it  appear  that  the 
defendant  did  anything  to  induce  her  to  ride  with  him 
on  either  occasion.  Ella's  sister  asked  defendant  to 
tell  Ella  to  come  home,  and  on  his  return  to  Columbia, 
Friday  evening,  he  told  her  so.  On  his  arrival  that 
evening,  Mr.  Wilson,  at  whose  house  Ella  was  visiting, 
asked  the  defendant  to  go  back  to  Chariton  that  night, 
and  send  a  doctor,  as  Mrs.  Wilson  was  sick  and  grow- 
ing worse,  which  defendant  consented  to  do,  as  he 
could  take  the  mail  then  as  well  as  in  the  morning. 
Mr.  Wilson  testifies  that  Ella  asked  the  defendant  to 
take  her  back ;  that  defendant  asked  her  if  it  was  not 
too  late  for  her  to  go,  and  she  said  she  was  obliged  to 
go.  It  is  certainly  clear  that  the  defendant  did  not 
induce  her  to  go  with  him  that  night,  and  that  any 
evil  designs  that  he  may  have  had  must  have  arisen 
afterward.  The  prosecutrix  testifies  that  on  the  way, 
on  Wednesday,  the  defendant  kept  putting  his  arms 
around  her,  and  made  indecent  proposals  to  her,  and 
that  she  told  him  to  behave.  It  is  claimed  by  the 
defendant  that  she  testified  to  their  having  sexual 
intercourse  that  day,  but  the  statement  upon  which 
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that  claim  is  based  relates  to  what  occurred  on  Friday 
night.  It  is  to  the  occurrences  of  Friday  night  that 
we  must  look  to  determine  the  question  under  consid- 
eration. As  to  what  occurred  that  night  we  have  only 
the  statement  of  Ella  Shelton,  somewhat  disconnect- 
edly given.  We  will  not  attempt  to  set  out  or  discuss 
her  evidence  in  detail,  as  the  following  substance  of  it 
will  be  sufficient  for  an  understanding  of  the  question 
before  us:  They  left  Columbia  about  9  o'clock  at 
night,  and,  after  they  were  some  miles  on  the  way,  the 
defendant  commenced  to  take  liberties  with  her  person, 
putting  his  hands  under  her  clothes.  He  removed  the 
safety  pin  that  fastened  her  drawers,  and  put  it  in  his 
coat;  kept  asking  her  to  have  sexual  intercourse  with 
him ;  and  at  one  time  threw  her  back  on  the  seat  of 
the  buggy.  After  this,  he  stopped  alongside  of  the 
road,  got  out,  and  spread  the  robe  on  the  ground. 
**He  then  took  me  out  of  the  buggy,  and  laid  me  on 
the  lap  robe.  After  he  got  through,  he  picked  me  up, 
and  put  me  in  the  buggy.  *  *  *  I  fastened  my 
drawers  before  I  got  back  in  the  buggy."  After  driv- 
ing four  or  five  miles,  defendant  again  stopped,  spread 
the  robe,  lifted  her  from  the  buggy,  and  had  sexual 
intercourse  with  her.  The  prosecutrix  testifies  that  she 
resisted  these  acts  all  that  she  could;  that  she  pushed 
him  away  with  her  hands;  struck  him;  told  him  to 
behave;  that  she  did  not  want  to  have  intercourse  with 
him;  and  that  when  he  took  her  out  of  the  buggy,  ^*I 
hollered  pretty  loud."  In  short,  the  evidence  shows 
such  resistance  that,  if  believed  by  the  jury,  they  must 
have  convicted  the  defendant  of  rape.  The  only  cir- 
cumstance corroborating  the  evidence  of  the  prosecu- 
trix as  to  her  resistance  and  the  use  of  force  is  that  a 
new  pair  of  closed  drawers,  that  opened  at  the  sides, 
which  she  wore  at  the  time,  and  from  which  the 
defendant  had  taken  the  safety  pin  while  in  the  buggy, 
were  torn  down  one  side,  as  she  says,  by  the  defendant 
trying  to  get  them  oflE.     Whether  it  was  the  side  from 
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which  the  pin  had  been  taken  or  the  other  side  that 
was  torn  does  not  appear.  It  is  evident,  however, 
that,  though  partially  opened,  they  were  in  the  way  of 
having  sexuad  intercourse,  which  the  jury  virtually 
found  was  with  the  consent  of  prosecutrix.  We  think 
the  tearing  of  her  drawers  is  explained  upon  other 
grounds  than  that  the  defendant  intended  to  carnally 
know  Ella  Shelton  by  force  and  against  her  will.  We 
have  not  mentioned  all  the  facts,  but  we  have  exam- 
ined the  evidence  with  great  care,  and  are  led  to  the 
conclusion  that  it  does  not  support  the  verdict.  We 
think  it  fails  to  show  that  the  defendant  intended  to 
carnally  know  Ella  Shelton  by  force  and  against  her 
will. 

II.    On  the  trial  the  county  attorney,  in  the  pres- 
ence of  the  jury,  * 'demanded  of  the  court  that  the 

witness  Frank  Wilson  be  held  by  the  court  for 
2         the  crime  of  perjury,  committed  by  said  Wilson 

by  giving  false  evidence  in  the  case.'^  The 
demand  was  untimely,  even  if  the  facts  warranted  the 
arrest  of  Wilson.  The  demand,  made,  as  it  was,  in 
the  presence  of  the  jury,  warrants  the  inference  that  it 
was  done  to  have  an  improper  influence  with  the  jury. 
Counsel  should  studiously  refrain  from  even  giving 
room  for  such  suspicions.  The  timely  response  of  the 
court  must  have  prevented  the  demand  from  having 
any  influence  whatever  with  the  jury.  The  response  of 
the  learned  judge  was  **that  he  would  not  hold  him; 
that  there  was  a  method  of  holding  him  by  informa- 
tion, if  there  was  any  ground  for  doing  so.''  The 
county  attorney  had  a  right  to  claim  before  the  jui-y 
that  the  witness  had  sworn  falsely.  His  claim  was 
neither  approved  nor  denied  by  the  court,  and, 
therefore,  was  not  prejudicial  to  the  defendant,  and 
affords  no  ground  for  reversal.  For  the  reasons  stated 
in  the  first  paragraph  of  this  opinion,  the  judgment  of 
the  district  court  is  eeveesed. 
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Louise  Englebt  v.  Julia  White  et  al..  Appellants. 

Prinoipal  and  Agent:  loan  broker.  A  loan  is  made  by  one  author- 
ized to  loan,  made  payable  at  his  office,  and  payable  to  his  princi- 
pal, but  defendants  do  not  remember  whether  they  knew  this  at  the 
time.  He,  alone,  demanded  payment,  and  his  books  of  account  show 
that  he  was  receiving  money  for  said  principal  from  various  persons 
and  paying  it  to  her  on  loans  made  for  her.  He  did  not  retain  the 
note  and  was  not  authorized  to  collect  anything  on  it.  The  agent 
obtained  an  extension  for  defendant.  It  is  not  shown  that  the  prin- 
cipal knew  of  the  keeping  of  said  account  or  that  it  was  claimed  the 
broker  was  acting  as  her  agent.  No  estoppel  is  pleaded.  Held,  pay- 
ment made  to  said  agent  on  said  loan  is  not  payment  to  his  piincipal. 

Appeal  frmn  Des  Moines  District  Court. — Hon. 
James  D.  Smythe,  Judge. 

Fbiday,  Octobeb  12,  1894. 

Action  in  equity  to  recover  the  amount  due  on  a 
promissory  note,  and  for  the  foreclosure  of  a  mortgage 
given  to  secure  its  payment.  There  was  a  hearing  on 
the  merits,  and  a  decree  in  favor  of  the  plaintiff.  The 
defendants  appeal. — Affirmed. 

T.  J.  Trulock  for  appellants. 

Power  &  Huston  for  appellee. 

Robinson,  J. — The  note  in  suit  was  made  on  the 
third  day  of  March,  1888,  by  the  defendants,  Julia 
"White  and  W.  H.  White,  for  the  sum  of  nine  hundred 
dollars  with  interest,  and  was  payable  one  year  after 
its  date  to  the  plaintiff,  or  order,  at  the  oflSce  of  Theo- 
dore Guelich,  in  Burlington,  Iowa.  The  payment  of 
interest  to  the  third  day  of  March,  1892,  is  acknowl- 
edged by  the  plaintiff,  and  nothing  more  is  indorsed  on 
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the  note.  The  defendants  allege  that  all  of  it  has  been 
paid  excepting  the  sum  of  one  hundred  and  fifty  dol- 
lars, payment  of  which  they  tender.  The  decree  of  the 
district  court  gave  to  the  plaintiff  the  amount  claimed 
by  her,  and  provided  for  the  foreclosure  of  the  mort-  " 
gage.  At  the  time  the  note  was  given,  Theodore 
Guelich  was  engaged  in  the  law,  real  estate,  loan,  and 
collection  business.  The  defendants  applied  to  him 
for  a  loan  of  money,  and  he  furnished  the  desired 
amount,  and  took  therefor  the  note  and  mortgage  in 
suit.  The  plaintiff  was  unknown  to  the  defendants  in 
the  transaction,  excepting  as  her  name  appeared  in  the 
instruments  signed.  Her  money  was  intrusted  to  her 
brother,  Q-.  H.  Biklen,  who  acted  as  her  agent;  and 
when  he  had  money  belonging  to  her  he  took  it  to 
Guelich  for  investment.  The  money  furnished  to  the 
defendants  was  obtained  by  Guelich  of  Bicklen.  The 
note,  when  taken,  was  delivered  to  Bicklen,  and  by  him 
kept.  Guelich  was  not  authorized  to  collect  anything 
on  the  note,  but,  notwithstanding  that  fact,  he  noti- 
fied the  defendants  when  the  note  would  be  due,  col- 
lected of  them  and  receipted  for  the  interest,  told  them 
he  could  extend  the  time  for  paying  the  note,  and  an 
extension  was  procured  through  him.  In  October, 
1890,  the  defendants  paid  to  him  six  hundred  and 
ninety-eight  dollars  to  apply  on  the  note.  Of  that  sum 
forty-eight  dollars  were  for  interest.  In  July,  1892, 
they  paid  him  one  hundred  and  seven  dollars,  of  which 
seven  dollars  were  for  interest  due  to  that  time.  It  does 
not  appear  that  any  of  this  money,  except  enough  to 
pay  the  interest  due  to  March  3,  1892,  was  ever 
accounted  for  to  the  plaintiff  or  her  brother.  Guelich 
died  in  February,  1893,  and  in  March  the  plaintiff 
demanded  of  the  defendants  the  payment  of  nine  hun- 
dred dollars  on  the  note.  They  contend  that  they 
never  saw  the  plaintiff,  and  do  not  know  her;  that 
they  supposed  they  borrowed  the  money  of  Guelich, 
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and  did  not  know  until  after  his  death  that  Biklen  had 
the  note.  They  insist  that  Guelich  was  the  agent  of 
plaintiff  in  making  the  loan  and  in  receiving  the  money 
which  they  paid  him  to  apply  on  it.  The  facts  upon 
which  they  rely  to  establish  that  agency  are:  First. 
That  the  note  was  payable  at  the  oflSce  of  Guelich. 
Second.  He,  alone,  demanded  payment  of  it.  Third. 
His  book  of  account  shows  that  he  was  receiving  money 
on  her  account  from  various  persons,  and  paying 
it  to  her,  and  on  loans  made  for  her.  The  defend- 
ants are  chargeable  with  knowledge  of  the  fact  that  the 
note  was  payable  to  the  plaintiff.  There  was  no  reason 
for  their  not  knowing  it.  Guelich  read  the  note  to 
them  when  it  was  signed,  and  it  is  not  charged  that  he 
attempted  to  deceive  them,  nor  that  they  could  not 
read.  They  do  not  remember  whether  they  knew  at 
that  time  to  whom  the  note  was  made  payable.  They 
paid  Guelich  twelve  dollars  to  procure  the  loan,  and 
were  told  by  him  that  he  could  arrange  for  an  exten- 
sion of  tin^,  as  the  lady  to  whom  the  money  belonged 
had  no  use  for  it.  The  fact  that  the  loan  was  pro- 
cured through  Guelich  did  not  authorize  him  to  collect 
the  money  in  the  absence  of  the  note  properly  indorsed, 
or  other  suflScient  authority.  It  was  said  in  Draper  v. 
Bicey  56  Iowa,  115,  7  N.  W.  Rep.  524,  and  8  N.  W. 
Rep.  797,  that  '^authority  to  sell  a  piece  of  property  as 
agent,  and  take  a  note  for  it  in  the  name  of  the  princi- 
pal, would  not,  of  itself,  include  the  authority  to 
receive  payment."  The  same  rule  must  be  applied  to 
the  making  of  loans.  Mechem,  Ag.,  sections  373,  817. 
Nor  did  the  fact  that  the  note  was  made  payable  at  the 
office  of  Guelich  authorize  payment  to  him.  He  was 
never  known  as  a  banker,  and  hi^  business  did  not 
justify  the  presumption  that  he  was  expected  to  receive 
the  money.  Callanan  v.  Williams,  71  Iowa,  363,  32  N. 
W-  Rep.  383.  The  note  in  suit  was  made  payable  to 
the  plaintiff,  or  her  order,  and  has  been  in  the  posses- 
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sion  of  her  agent  continuously  since  that  time.  As 
Guelich  had  neither  actual  nor  apparent  authority  to 
collect  the  note,  money  received  by  him,  and  not 
accounted  for  to  the  plaintiflE,  did  not  operate  as  a 
payment.  It  appears  that  he  kept  an  account  with  the 
plaintiff  which  showed  continuous  dealings  with  her, 
and  the  collection  of  money  on  her  account,  and  it  is 
insisted  that  he  was  acting  as  her  financial  agent  long 
before  the  loan  in  question  was  made;  that  she  must 
have  known  that  he  was  acting  for  her  in  collecting 
money  of  the  defendants;  and  that  they  have  been 
misled  by  the  course  pursued  by  her  in  connection  with 
the  note.  It  is  not  shown  that  either  the  plaintiff  or 
her  agent  had  any  knowledge  of  the  account  kept  by 
Guelich,  nor  that  it  was  claimed  that  he  was  acting  as 
her  agent.  An  estoppel  is  not  pleaded  by  the  defend- 
ants. Their  answer  denies  knowledge  of  the  owner- 
ship of  the  note,  denies  that  they  are  indebted  on  it  to 
an  amount  exceeding  one  hundred  and  fifty  dollars, 
alleges  that  they  did  not  know  that  Guelich  was  not 
the  owner  of  the  note  until  after  his  death,  and  that  he 
was  the  holder  of  the  note,  and  in  possession  of  it  to 
the  time  of  his  death.  As  we  have  seen,  the  defenses 
pleaded  in  the  answer  are  not  sustained  by  the  evi- 
dence.   The  decree  of  the  district  court  is  affibmed.    i 


M.  L.  CoRNOY  et  al.  v.  Iba  P.  Wetmobe  et  al.y  Defend- 
ants; W.  H.  McCbacken,  Appellant. 

Tax  Sale:  desobiption.    A  deed  failing  to  designate  what  parts  of 

1  certain  tracts  described  therein  were  sold,  is  void  as  to  those 
tracts,  alone. 

Sale  en  masse.    That  the  whole  tax  is  placed  opposite  to  the  first  tract  listed 

2  and  the  tax  on  each  is  not  stated,  does  not  show  the  several  parcels 
to  have  been  sold  en  masses  where  land  is  assessed  in  parcels  and  its 
description  and  value  set  opposite  each  parcel. 
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Notice  to  redeem.    Where  land  is  taxed  in  the  name  of  "Johnson,  Lot 
M.  &  Wm./'  is  in  possession  of  Wm.  Johnson  and  Albert  Harper, 

3  and  Lot  M.  Johnson  is  a  nonresident,  a  notiee  to  redeem  served  on 
those  two  without  mention  of  Lot  M.,  and  on  him  without  the  men- 
tion of  the  others,  does  not  eat  off  the  right  to  redeem. 

4  Eeimbureement  Jot  taxes.  Where  a  tax  deed  is  set  np  against  foreoloe- 
nre  of  mortgage,  the  holder  must  be  repaid  his  taxes  paid  on  tracts 
well  described,  though  the  deed  embraces  others  not  soificiently 
described. 

Same.    The  tax  certificate  and  stub  books  stating  taxes  paid,  are  suffl- 

4  dent  evidence  of  snch  payment. 

5  Bents  and  profits.  Rents  and  profits  covered  by  the  mortgage  can  not 
be  set  off  against  amount  required  to  redeem  from  tax  deed  where 
the  deed  holder,  who  has  made  lease,  has  received  none,  and  holder 
of  original  title  is  insolvent. 

Appeal  from   Dallas    District    Court. — Hon.    J.    H. 
Applegate,  Judge. 

Satubday,  Octobeb  13,  1894. 

Action  to  foreclose  a  mortgage  on  certain  lands  in 
Dallas  county,  executed  by  defendant  Wetmore  to  M. 
D.  McFarland  to  secure  the  payment  of  certain  prom- 
issory notes,  which  notes  and  mortgage  were  assigned 
to  plaintiffs  before  due.  Defendant  McCracken  filed 
his  answer  and  cross  bill,  alleging  that  he  was  the 
absolute  owner  of  said  lands,  and  in  possession  thereof 
under  a  treasurer's  deed  to  him  from  the  treasurer  of 
Dallas  county,  and  asking  to  be  quieted  in  his  title. 
The  plaintiflfe,  in  reply,  allege  that  said  tax  deed  is 
void,  because  of  insufiBcient  description  of  the  land  in 
the  listing,  sale  and  deed,  because  the  nine  pieces  were 
sold  in  bulk,  because  notice  of  the  expiration  of  time 
of  redemption  was  not  served  as  required,  and  be- 
cause no  affidavits  were  filed  as  required,  showing 
service  of  such  notice.  Upon  these  issues  the  court 
found  that  as  to  the  twelve  and  one  half,  the  seven, 
and  the  thirteen  acre  pieces  said  tax  deed  and  tax  sale 
were  and  are  absolutely  void  by  reason  of  the  descrip- 
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tion  being  uncertain.  As  to  all  the  balance  of  said 
lands  '*the  court  finds  the  tax  sale  thereof  was  and  is 
valid,  but  that  said  tax  deed  is  invalid,  and  the  right 
of  redemption  from  said  sale  has  not  expired  for  want 
of  service  of  notice  of  expiration  of  right  of  redemp- 
tion as  by  statute  in  such  case  made  and  provided.  ^^ 
The  court  further  found  that  defendant  McCracken 
was  entitled  to  four  hundred  and  sixty-four  dollars  and 
fifty-four  cents  in  redemption  of  said  remaining  tracts. 
Judgment  and  decree  were  entered  in  accordance  with 
these  findings.  Plaintiffs  and  defendant  McCracken 
both  appeal. — Affirmed. 

H.  E.  Long  for  plaintiffs. 

D.  W.  Woodin  and  T.  R.  North  for  defendant 
McCracken. 

Given,  J. — I.  The  finding  and  decree  as  to  the 
twelve  and  one  half,  the  seven,  and  the  thirteen  acre 

tracts  is  not  questioned.  As  the  descriptions 
1  of  said  tracts  do  not  designate  what  part  of  either 

was  sold,  they  are  clearly  insufficient,  itofe- 
erts  V.  Deeds,  57  Iowa,  320,  10  N.  W.  Rep.  740;  Smith 
V.  Blackiston,  82  Iowa,  241,  47  N.  W.  Rep.  1075. 
Plaintiff's  claim  is  that  the  lands  were  taxed  as  one 
entire  body,  and,  as  parts  of  the  descriptions  are  uncer- 
tain and  insufficient,  the  tax  deed  is  absolutely  void. 
They  do  not  complain  that  the  land  was  sold  in  mass, 
but  contend  that  the  land  was  taxed  as  one  body,  and 
that  the  insufficient  descriptions  vitiate  the  whole. 
The  lands  in  question  are  in  section  16,  township  78, 
range  28,  Dallas  county,  and  are  described  in  the  assess- 
ment and  in  all  subsequent  descriptions,  including  the 
tax  deed,  as  follows:  **N.  W.  N.  E.  40  acres,  N.  23-40 
S.  W.  N.  E.  23  acres,  N.  W.  S.  W.  40  acres,  S.  W.  8. 
E.  N.  W.  10,  S.  E.  I  S.  W.  N.  W.  5  acres,  N.  3,  20  N. 
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W.  N.  E.  S.  W.  li  acres,  Pt.  E.  J  N.  W.  12  J  acres,  N. 
E.  Pt.  S.  E.  N.  W.  7  acres,  E.  Pt.  N.  E.  N.  W. 

2  13  acres.''     In  the  tax  deed  the  descriptions  are 
written  out  at  length.     It  will  be  observed  that, 

although  in  the  same  section,  these  parcels  are  not  so 
connected  as  to  form  one  body  of  land.  In  the  assess- 
ment book  each  piece  is  described  as  above,  and  the 
number  of  acres  in  each,  the  value  of  each  per  acre, 
the  assessed  value  of  each,  and  the  value  of  each  as 
equalized,  is  set  out  in  each  description.  Clearly,  this 
is  not  an  assessment  of  the  whole  as  one  body,  but  of 
each  separate  tract.  In  the  tax  list  the  same  descrip- 
tions are  given,  and  opposite  each,  the  number  of  acres 
and  the  valuation  of  each  as  equalized.  The  amount 
of  the  tax  on  each  is  not  separately  stated  opposite 
each  description,  but  the  sum  of  the  tax  on  all  of  tha 
tracts  is  stated  opposite  the  first  description.  Had  the 
amount  of  tax  on  each  tract  been  stated  opposite  the 
description  thereof,  it  would  not  be  contended  that  the 
land  was  taxed  as  one  entire  body.  With  the  value  of 
each  tract  and  the  total  amount  of  the  taxes  shown  as 
they  are,  the  amount  on  each  tract  is  readily  and 
accurately  ascertainable.  We  are  of  the  opinion  that 
these  tracts  were  separately  taxed  and  that  the  insuffi- 
cient description  of  some  of  them,  does  not  affect  the 
rights  of  parties  in  those  that  are  sufficiently  described. 
Cases  are  cited  wherein  it  is  held  that,  if  the  title  fails 
to  part  of  one  entire  tract,  it  must  fail  as  to  the  whole. 
These  are  not  one  entire  tract,  hence  the  citations  are 
not  applicable. 

II.     The  lands  in  question  were  taxed  in  the  tax 

lists  of  1889  and  1890  to  ^'Johnson,  Lot  M.  &  Wm.'' 

Notice  to  redeem  addressed  to  **  William  John- 

3  son  and  James  Albert  Harper''  was  personally 
served  on  them  in  due  time,  as  shown  by  the 

affidavit  of  Mr.  McCracken,  which  further  shows  that 
they  were  in  possession,  and  states  that  William  John- 
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son  was  the  owner.  A  printed  notice  in  the  same  form 
addressed  to  ^'Lot  M.  Johnson,''  was  published  as 
required,  as  shown  by  the  affidavit  of  Mr.  McCracken, 
attached,  which  further  shows  that  Lot  M.  Johnson 
was  a  nonresident  of  Dallas  county,  Iowa.  Section 
894  of  the  Code  requires  such  notices  to  be  served 
upon  the  person  in  possession  and  upon  the  person  in 
whose  name  the  land  is  taxed,  if  such  person  resides  in 
the  county,  and  provides  for  service  by  publication  on 
nonresidents.  A  valid  tax  deed  can  not  be  executed 
until  ninety  days  after  the  completed  service  of  the 
notice  required  by  said  section.  Long  v.  Smith,  62 
Iowa,  329,  17  N.  W.  Rep.  579.  The  notice  must  be 
directed  to  the  person  in  whose  name  the  land  is  taxed. 
Hillyer  v.  Fameman,  65  Iowa,  227,  21  N.  W.  Rep.  578; 
Steele  v.  Murry,  80  Iowa,  336,  45  N.  W.  Rep.  1030. 
** The  requirements  of  the  statute  appear  to  us  to  be 
absolute.  It  is  one  of  the  steps  necessary  to  be  taken 
to  cut  off  the  right  of  redemption,  and  courts  have  no 
power  or  authority  to  dispense  with  the  positive 
requirements  of  the  statute  on  the  grounds  that  they 
are  unnecessary.''  Bradley  v.  Brotvn,  75  Iowa,  180, 
39  N.  W.  Rep.  258.  See,  also.  Association  v.  Smithy 
59  Iowa,  704,  13  N.  W.  Rep.  849;  Hillyer  v.  Famemany 
supra.  The  requirement  of  section  894  of  the  Code 
is  that  notice  in  this  case  should  have  been  given  to 
** Johnson,  Lot  M.  &  Wm.,"  while  the  fact  is  that  a 
notice  addressed  to  William  Johnson  and  James  Albert 
Harper,  in  which  Lot  M.  Johnson  is  not  mentioned, 
was  personally  served  on  William  Johnson  and  Harper; 
and  notice  addressed  to  Lot  M.  Johnson,  in  which 
neither  William  Johnson  nor  Harper  are  mentioned, 
was  published.  In  Hillyer  v.  Farnemany  supra,  the 
notice  ran  to  **Isaac  Farneman  and  Cornelius  Conover," 
who  were  at  the  time  the  owners  of  the  land.  The 
land  was  taxed  in  the  name  of  **Farnum  &  Conover." 
This  court,  conceding  the  claim  that  the  name  **Far- 
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num'^  was  used  by  mistake  for  **Farneman,^'  held  that 
the  notice  should  have  been  in  the  name  in  which  the 
land  was  taxed.  The  court  says:  ** Where  the  land  is 
taxed  in  any  name,  the  duty  of  the  certificate  holder^ 
as  we  view  it,  is  definite  and  certain,  and  easily  per- 
formed. Any  ruling  which  would  render  it  uncertain 
would  only  lead  to  mistakes,  and  that,  too,  in  a  matter 
in  which  it  is  of  the  gravest  importance  that  there 
should  be  no  mistake."  In  Association  v.  Smithy  supra j 
this  statute  was  held  imperative  as  to  who  should  make 
the  required  affidavit,  and  it  was  held  that  until  the 
statute  is  complied  with,  the  statutory  period  of  re- 
demption can  not  expire.  The  court  says:  **We  ai'e 
not  authorized  to  say  that  the  affidavit  of  some  other 
pei'son  may  be  substituted  because  it  would  be  as  effi- 
cacious, nor  are  we  called  upon  to  assign  any  reason 
why  the  authority  to  make  the  affidavit  should  be  lim- 
ited to  the  owner,  his  agent,  or  attorney.  When  the 
provisions  of  the  statute  are  plain  and  unambiguous,  it 
is  sufficient  to  say,  */te  lex  seripta  est.^  "  In  Wilson  v. 
Russell,  73  Iowa,  395,  35  N.  W.  Rep.  492,  the  land  was 
in  the  name  of  J.  D.  Wilson,  and  the  notice  was 
addressed  to  James  T.  Wilson.  The  court  held  *'the 
notice  was  not  directed  to  the  person  to  whom  the  land 
was  taxed. '^  In  Steele  v.  Murry,  supra,  the  notice  was 
addressed  to  only  one  of  the  parties  entitled  to  service, 
and,  though  served  on  both,  was  held  insufficient.  In 
Bradley  v.  Brown,  75  Iowa,  180,  39  N.  W.  Rep.  258, 
notice  was  served  on  the  owner,  but  not  on  the  person 
in  possession.  It  was  urged  that  notice  to  the  person 
in  possession  would  be  superfluous.  The  court  says: 
**  We  can  not  concur  in  the  views  of  counsel.  It  appears 
to  us  to  be  contrary  to  the  spirit  of  all  the  decisions  of 
this  court  with  reference  to  the  service  of  the  expira- 
tion of  redemption  notice  and  proof  of  such  service. 
*  *  *  The  requirement  of  the  statute  appears  to 
us  to  be  absolute.    It  is  one  of  the  steps  necessary  to 
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be  taken  to  cut  off  the  right  of  redemption,  and  courts 
have  no  power  nor  authority  to  dispense  with  the  pos- 
itive requirements  of  the  statute  on  the  ground  that 
they  are  unnecessary.''  Following  the  reasoning  in 
these  cases,  it  seems  to  us  clear  that  the  notices  served 
in  this  case  were  not  as  required  by  statute,  and  that 
plaintiffs'  right  to  redeem  as  to  the  lands  sufficiently 
described  has  not  expired.  Defendant  contends  that 
under  the  presumptions  which  attach  to  the  affidavit 
and  deed  the  burden  is  on  plaintiffs  to  show  that  com- 
pleted service  was  not  made.  Both  the  affidavits  and 
the  deed  show  the  service  to  have  been  as  we  have 
stated,  and  which  we  hold  not  to  be  a  completed 
service. 

m.    Plaintiffs  contend  that  defendant  McCracken 

is  not  entitled  to  a  judgment  against  the  land  for  the 

taxes  represented  by  the  deed  and  the  subse- 

4  quent  taxes  paid  by  him,  on  the  ground  that  their 
payment  is  not  shown  by  the  best  evidence. 

The  amounts  paid  were  shown  by  the  certificate  and 
stub  books.  This  was  competent  and  sufficient.  Code, 
sees.  869,  905;  Ellsworth  v.  Low,  62  Iowa,  178, 17  N. 
W.  Eep.  450;  Harrison  v.  Sauerweifiy  70  Iowa,  291,  30 
N.  W.  Rep.  571.  It  is  also  urged,  as  another  reason, 
that  the  deed  was  void  for  insufficiency  of  description, 
and  Boberts  v.  Deeds  and  Smith  v.  Blackistoriy  supra, 
are  cited.  In  those  cases  the  description  was  insuf- 
ficient as  to  all  the  land;  in  this,  only  as  to  part. 
Defendant  is  entitled  to  a  judgment  for  the  taxes  paid 
by  him  on  the  land  properly  described. 

IV.    Plaintiffs'  mortgage  covers  rents  and  profits 

as  well  as  the  land,  and  they  complain  of  the  decree 

because  rents  and  profits  were  not   deducted 

5  from  the  amount  required  to  be  paid  to  Mc- 
Cracken in  redemption ;  citing  Strang  v.  Burris, 

61  Iowa,  375, 16  N.  W.  Eep.  285,  blu^  Elliott  v.  Parker, 
72  Iowa,  746,  32  N.  W.  Eep.  494.    In  those  cases  rents 
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and  profits  were  allowed  the  redemptioners  because 
they  were  the  owners  of  the  original  title.  In  this  case 
William  Johnson  was  the  owner  of  the  original  title, 
and  in  possesion  during  the  time  for  which  rents  were 
claimed.  True,  Mr.  McCracken  had  executed  to  him  a 
lease  for  the  land,  but  it  appears  that  McCracken  never 
received  any  rents  or  profits  from  the  land,  and  that 
William  Johnson  is  insolvent.  We  think,  under  the 
facts,  defendant  McCracken  should  not  be  charged 
with  anything  on  account  of  rents  and  profits.  Our 
conclusion  upon  the  whole  record  is  that  the  decree  of 
the  district  court  should,  on  both  appeals,  be  affibmed. 


Chakles  H.  Ennis  v.  Maggie  Ennis,  Appellant. 

••Cruel  ajid  Inhuman  Treatment:"  divorce.  Defendant  broke 
several  engagements  to  others  before  her  marriage  to  plaintiff.  She 
entertained  a  bitter  feeling  toward  £.,  a  friend  of  his.  He  told  her 
she  loved  E.  or  she  would  not  allow  his  conduct  to  worrj  her.  She 
answered  that  she  loved  plaintiff  more.  He  finally  induced  her  to 
invite  E.  to  the  wedding.  She  called  on  E  for  this  purpose,  and  he 
told  her  she  ought  to  have  married  him.  She  told  plaintiff  that  her 
feelings  toward  E.  had  changed  and  suggested  a  postponement  of 
the  marriage,  but  he  induced  her  to  go  on  with  it.  She  first  wrote  E. 
that  he  had  her  heart  and  plaintiff  her  hand.  She  left  plaintiff 
shortly  after  the  marriage,  and  E.  urged  her  to  return.  She  finally  did 
so.  Plaintiff  describes  their  life  as  "rocky/'  and  says  that  there  was 
no  home,  that  they  lived  chiefly  on  canned  goods,  that  whenever  she 
met  E.  she  became  unhappy  and  wild,  and  would  cry  constantly.  A 
newspaper  article  was  published,  entitled  "Is  Marriage  a  Failure.  Ask 
C.  H.  Ennis.''  People  talked  about  it  and  friends  spoke  to  him  con- 
cerning it.  E.  was  a  topic  of  frequent  talk  and  constant  irritation 
between  them,  but  it  does  not  appear  that  he  was  directly  responsible 
for  it.  Plaintiff  claims  that  his  health  suffered  serious  impairment 
and  that  he  became  unable  to  do  business.  The  court  finds  that  she 
acted  without  malice  or  ill  will;  that  much  of  her  conduct  is,  rather, 
attributable  to  weakness  or  disease  of  mind.  Many  of  these  things 
occurred  before  or  shortly  after  the  marriage,  and  they  lived  happily 
afterward.  During  the  last  of  their  stay  together,  the  husband's  con- 
duct was  unjustifiable  and  more  reprehensible  than  the  wife's.  It 
seems  likely  that  matters  would  have  improved,  had  they  continued 
together  in  patience  and  forbearance.  Meld,  a  decree  of  divorce  for 
"cruel  and  inhuman"  treatment  of  the  husband,  is  not  sustained. 
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Appeal  from  Taylor  District  Court. — Hon.  H.  M, 
Towner,  Judge. 

Saturday,  October  13, 1894. 

Action  for  a  divorce.  There  was  a  hearing  on  the 
merits,  and  a  decree  for  a  divorce,  as  demanded.  The 
defendant  appeals. — Reversed. 

Charles  Thomas  for  appellant. 

Jackson  &  Miller  for  appellee. 

Robinson,  J. — The  parties  to  this  action  were 
married  to  each  other  on  the  eighth  day  of  April,  1890. 
The  petition  of  plaintiff  asks  a  divorce,  on  the  grounds 
of  desertion  and  inhuman  treatment.  The  answer  de- 
nies the  grounds  of  desertion  alleged,  and  asks  for 
temporary  alimony.  The  decree  of  the  district  court 
gave  to  the  plaintiff  an  absolute  divorce,  and  to  the 
defendant  the  custody  of  their  child,  a  son,  then 
eighteen  months  of  age,  an  allowance  of  one  hundred 
and  fifty  dollars  as  alimony,  and  the  costs  of  suit.  At 
the  time  of  the  marriage  in  question,  the  plaintiff  was 
about  forty-four  years  of  age.  He  had  been  married, 
and  was  the  father  of  three  young  children.  The  de- 
fendant was  about  thirty-four  years  of  age,  and  had 
been  married,  but  appears  to  have  been  childless.  Her 
first  marriage  occurred  ten  years  before,  and  she  lived 
with  her  first  husband  ten  days.  She  had  been  engaged 
to  be  married  on  two  different  occasions,  on  each  of 
which  the  day  for  the  marriage  had  been  set;  but  both 
engagements  had  been  broken.  Whether  she  was  guilty 
of  any  censurable  conduct  in  any  of  those  transactions 
does  not  appear.  When  she  became  engaged  to  plain- 
tiff, she  was  living  with  her  brother,  about  a  mile  and  a 
half  from  Clearfield,  and  he  was  doing  business  in  that 
place.    Before  their  engagement  occurred,  the  defend- 
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ant  had  known  one  Lee  EUerick,  an  unmarried  basi- 
ness  man  of  Clearfield,  and  had  been  visited  by  him; 
but  he  had  never  declared  any  aflfection  for  her,  did 
not  visit  her  as  a  suitor,  and  said  he  '^didn't  want  to 
marry  anybody.'^  For  more  than  a  year  before  her 
marriage  to  the  plaintiff,  she  had  not  been  on  speaking 
terms  with  Ellerick,  and  entertained  a  bitter  feeling 
toward  him,  on  account  of  an  injury  which  she  sup- 
posed he  had  done  her;  but  during  that  time  the 
plaintiff  and  Ellerick  were  personal  friends,  and  their 
relations  were  unusually  cordial  and  intimate.  She 
and  the  plaintiff  had  talked  together  about  Ellerick, 
and  the  plaintiff  had  told  her  that  she  loved  Ellerick, 
or  she  would  not  allow  his  conduct  to  worry  her,  and 
that,  if  she  loved  him  most,  she  should  marry  him. 
She  denied  the  charge,  and  said  she  loved  plaintiff  more 
than  she  did  Ellerick.  A  few  days  before  the  time 
appointed  for  the  marriage,  the  plaintiff  expressed  to 
her  a  wish  to  invite  Ellerick  to  the  wedding.  She  con- 
sented that  an  invitation  be  given,  but  refused  to  join 
in  it.  After  some  reflection,  she  concluded  that,  as 
she  was  about  to  marry  the  plaintiff,  it  would  be  better 
to  be  on  good  terms  with  his  friend ;  and,  entertaining 
the  idea  of  securing  an  amicable  adjustment  of  the 
differences  between  herself  and  Ellerick,  and  promot- 
ing a  more  friendly  feeling  between  them,  she  called  at 
his  store  on  Saturday  preceding  the  wedding,  which 
occurred  the  next  Tuesday.  As  several  persons  were 
present  she  asked  if  she  could  have  an  interview  with 
him.  He  answered  in  the  affirmative,  and  wished  her 
to  name  a  time.  She  suggested  that  evening,  but  he 
had  an  engagement  for  that  time,  and  it  was  finally 
agreed  that  they  should  meet  where  she  was  then  re- 
siding, at  her  brother's  house,  in  the  evening  of  the 
next  day.  He  visited  her  at  the  appointed  time,  and 
during  the  conversation  they  then  had  he  said,  **Mag- 
gie,  I  would  rather  you  would  marry  Charley  than  any 
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one  else,  but  you  and  I  are  the  ones  that  ought  to 
marry/'  She  answered,  *^Lee,  I  thought  you  never 
wanted  to  marry  me,"  to  which  he  replied  that  he 
''did,  but  hesitated  until  it  was  too  late/'  She  then 
told  him  that  if  she  had  known  that  sooner,  she  would 
never  have  accepted  the  plaintiff. 

At  that  time  the  plaintiflE  was  in  Bedford,  to  pro- 
cure the  marriage  license.  As  a  result  of  the  inter- 
view, her  bitter  feeling  for  EUerick  was  dissipated,  and 
she  became  troubled  to  know  what  to  do.  It  did  not 
seem  to  her  right  to  let  the  marriage  be  consummated 
without  telling  the  plaintiff  about  her  feelings  toward 
EUerick,  and  finally  she  decided  to  ask  that  the  mar- 
riage be  postponed  one  week.  She  desired  that  time 
in  which  to  decide  whether  to  marry  the  plaintiff,  or  to 
tell  him  that  she  could  not  marry  him  on  account  of 
her  feelings  for  EUerick,  and  sent  a  request  to  the 
plaintiff  to  visit  her.  In  response  to  her  message,  he 
went  to  her  on  Monday.  Their  testimony  does  not 
agree  in  all  respects  in  regard  to  what  was  then  said, 
but  we  are  satisfied  that  he  was  informed  of  her  feel- 
ings for  EUerick,  and  that  she  desired  that  the  mar- 
riage be  postponed.  The  plaintiff  expressed  regret  that 
he  had  not  known  her  real  feelings  sooner,  but  said  it 
was  too  late  to  cancel  their  engagement,  and  that  it 
would  be  best  not  to  postpone  the  marriage.  After 
mutual  expressions  of  sorrow  and  sympathy,  it  was 
arranged  that  the  marriage  should  take  place  at  the 
appointed  hour,  and  that  he  should  call  for  her  at  6 
o'clock  in  the  afternoon  of  the  next  day,  to  take  her  to 
his  home,  where  the  ceremony  was  to  be  performed.  Two 
hours  before  his  arrival,  she  wrote  a  letter  of  consider- 
able length  to  EUerick,  which  was  delivered  to  him,  in 
which  she  gave  a  full  account  of  her  meeting  with 
plaintiff  on  the  preceding  day,  including  the  conversa- 
tion and  final  arrangements,  and  expressed  the  hope 
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that  the  marriage  would  yet  be  postponed  one  week. 
The  closing  part  of  the  letter  was  as  follows: 

*'0h,  how  I  long  to  be  free,  without  causing  him 
disappointment  or  suffering;  I  now  feel  I  must  go  on. 
I  will  try  to  do  my  duty  as  a  wife;  but  oh,  the  sadness! 
What  a  blank  my  life  will  be!  I  can't  tell  you  how  it 
hurts  me  to  think  of  those  bitter  letters  I  wrote  you,  and 
the  way  I  have  treated  you  since.  If  I  had  treated  you 
differently,  affairs  might  now  be  diflfereut.  Oh,  Lee, 
it  was  cruel  as  the  grave  for  you  to  tell  me  what  you 
did  so  late.  I  do  not  blame  you,  but  you  see  my  posi- 
tion. It  is  so  near  the  time,  and  his  need  is  so  great. 
I  am  still  praying  with  whole  soul  that  heaven  may 
open  up  a  way  even  yet  by  which  I  may  honorably  get 
oflf.  Perhaps,  Charley  will  see  this  differently,  and 
release  me  before  the  hour  comes  yet.  It  is  now  4 
o'clock,  and  I  must  write  no  more.  Good-by,  Lee.  I 
shall  think  of  you  often  all  through  life.  It  can't  be 
otherwise.  You  have  my  heart,  and  Charley  my 
hand.  Maggie. 

**P.  S.  I  don't  know  how  or  when  I  will  have  a 
chance  to  give  you  this,  but  I  will  take  it  with  me. 

**M.  F." 

At  6  o'clock  the  plaintiff  arrived,  and  she  re- 
turned with  him  to  Clearfield.  When  she  met  him, 
he  asked  if  she  was  feeling  any  better,  and  she  told 
him  that  her  feelings  toward  him  were  not  changed ; 
that  **if  anything,  I  felt  more  toward  him  because 
he  suffered  so."  They  talked  about  the  marriage 
and  the  advisability  of  consummating  it,  and  about 
the  probability  of  a  separation  if  they  were  mar- 
ried, until  the  hour  appointed  for  the  ceremony  had 
passed.  Finally,  she  told  him,  '*if  he  was  sure  he 
knew  what  he  was  doing,  and  would  rather  we  would 
go  on,  I  would  do  so,"  and,  **Charley,  it  is  like  giving 
up  my  life."  He  insisted  that  she  would  love  him  if 
they  were  married,  and  the  marriage  took  place.     The 
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assembled  guests  then  partook  of  the  wedding  feast, 
while  she  retired  to  her  room.  After  a  time  the  plain- 
tiff entered,  sat  down  by  her,  and  asked  if  she  * 'loved 
him  now;''  and  she  answered  promptly  that  she  did 
not.  She  asked  that  his  housekeeper  stay  with  her 
that  night,  and  he  consented.  The  next  morning  she 
rendered  the  plaintiff  some  assistance  preparatory  to 
moving  to  another  house,  and  in  the  afternoon  she 
complained  of  being  sick,  and  went  to  the  residence  of 
a  neighbor  to  lie  down,  and  there  remained  without 
him  the  next  night.  She  said  she  then  thought  more 
of  the  plaintiff  than  she  had  ever  done,  but  thought  it 
could  not  last,  and  she  would  soon  be  a  deserted  wife. 
On  Thursday  morning  she  decided  to  return  to  her 
brother's  house,  but,  before  going,  had  an  interview 
with  EUerick,  in  which  he  endeavored  to  persuade  her 
to  live  with  the  plaintiff.  She  answered,  *'Lee,  he  is 
just  insane  with  jealousy."  She  went  to  her  brother's 
and,  after  she  had  been  there  a  few  days,  the  plaintiff 
attempted  to  effect  a  reconciliation.  He  had  continued 
his  intimate  relations  with  Ellerick,  who  gave  him  the 
letter  his  wife  had  written  on  her  wedding  day.  He 
made  a  copy  of  it,  and  took  the  original  to  her  for  an 
explanation.  He  tried  to  induce  her  to  return,  and 
she  felt  offended  because  he  had  said  in  public  he  did 
not  know  why  she  had  left  him.  At  the  end  of  two 
weeks  she  went  to  his  home,  and  there  resided  until 
the  next  November.  For  nearly  a  week  they  lived 
happily  together,  and  then  there  was  trouble.  He 
describes  their  life  together  as  '*rocky;"  says  there 
was  no  affection  and  no  home.  Ellerick  was  a  topic  of 
frequent  conversation,  and  a  source  of  constant  irrita- 
tion, although  it  does  not  appear  that  he  was  directly 
responsible  for  it.  The  plaintiff  says  that,  whenever 
she  met  Ellerick,  she  was  made  unhappy  and  wild; 
that  Ellerick  would  sometimes  take  a  seat  in  front  of 
his  store  to  read  the  papers,  and  she  would  take  a  seat 
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where  she  coald  see  him,  and  was  continually  crying. 
She  is  described  as  ''a  bundle  of  inconsistencies  and  a 
fountain  of  tears. ^'  The  plaintiff  claims  that  she  was 
unable  to  attend  to  her  household  duties  in  conse- 
quence of  her  mental  condition;  that  they  lived  chiefly 
on  canned  goods;  and  that  they  had  no  ''home  life/^ 
in  the  proper  sense  of  the  term.  A  newspaper  pub- 
lished articles  which  annoyed  him,  one  of  which  was 
entitled,  *'Is  Marriage  a  Failure!  Ask  C.  H.  Ennis. ^^ 
People  talked  about  it.  Friends  spoke  to  him  fre- 
quently of  it,  and  he  claims  that,  in  consequence  of  the 
various  causes  which  we  have  enumerated,  and  others 
of  a  like  character,  his  health  became  seriously  im- 
paired; that  his  weight  was  reduced  twenty  pounds; 
and  that  he  became  unable  to  do  business.  About  the 
first  of  November,  1890,  he  sent  his  children  from  his 
home,  but  he  continued  to  stay  there  nights,  although 
he  and  the  defendant  occupied  separate  rooms.  In  the 
latter  part  of  the  month  she  left  him,  and  they  have 
not  lived  together  since,  and  he  has  contributed  noth- 
ing to  her  support,  excepting  to  pay  the  expenses  of 
her  confinement,  in  June,  1891. 

There  is  no  ground  for  claiming  that  the  plaintiff 
was  deserted  by  the  defendant.  When  they  finally 
separated,  she  left  him  reluctantly,  and  because  she 
felt  compelled  to  do  so  by  his  conduct  toward  her. 
We  do  not  understand  the  plaintiff  to  claim  that  the 
evidence  sustains  the  charge  of  desertion.  Section 
2223  of  the  Code  authorizes  a  decree  of  divorce  in  favor 
of  the  wife  when  her  husband  **is  guilty  of  such  inhu- 
man treatment  as  to  endanger''  her  life,  and  he  is  en- 
titled to  a  divorce  for  a  like  cause.  The  question  of 
chief  importance  which  we  are  required  to  determine  is 
whether  she  has  been  guilty  of  such  inhuman  treat- 
ment as  to  endanger  his  life.  It  must  be  admitted 
that  her  conduct  was  in  some  respects  extraordinary 

Vol.  92  la— 8 


Digiti 


ized  by  Google 


114  Ennis  v.  Ennis.  [92  Iowa 

and  wholly  inexcusable.  She  has  shown  much  fickle- 
ness and  indecision  of  character,  and  has  been  most 
unreasonable  in  many  things.  But  the  plaintiff  had 
reason  to  know  her  character  in  these  respects  before 
he  married  her.  The  unpleasant  notoriety  which  was 
caused  by  her  conduct  inimediately  after  the  marriage 
and  her  feelings  toward  EUerick  were  fully  understood 
by  him  when  he  persuaded  her  to  return  two  weeks 
after  the  marriage.  At  that  time  it  was  agreed  that 
the  EUerick  matter  should  not  thereafter  be  mentioned, 
but  neither  party  seems  to  have  carried  out  the  agree- 
ment fully. 

Within  a  short  time  after  her  return,  the  want  of 
aflfection  between  them  and  the  advisability  of  a  sep- 
aration were  talked  about,  and  were  the  subject  of 
frequent  conversations  from  time  to  time  until  she 
finally  left  him.  He  became  desirous  of  a  separation, 
and  consulted  an  attorney  in  regard  to  it.  We  are  sat- 
isfied that,  during  the  latter  part  of  the  time  they  lived 
together,  he  contributed  his  full  share  to  the  unhappy 
condition  in  which  they  lived,  and  that  he  was  not 
blameless  at  any  time.  Her  foolish  infatuation  for 
EUerick  was  naturally  a  cause  of  distress  for  the  plain- 
tiff. That  she  was  weak  to  permit  it  to  influence  her 
as  it  did  is  true,  but  she  is  not  guilty  of  all  with  which 
he  charges  her,  and  what  she  did  was  without  any  iU 
wUl  or  malice  toward  the  plaintiff,  and  to  a  considera  - 
ble  extent  was  due  to  causes  beyond  her  control.  She 
did  nothing  wiUfuUy  to  distress  him,  but  acted  more 
like  one  of  a  weak  or  diseased  mind,  who  needed  care 
and  protection.  The  plaintiff  was  of  a  sensitive  and 
jealous  nature,  and  the  conduct  of  his  wife  troubled 
him  greatly,  and  to  some  extent  impaired  his  health. 
But  that  might  have  been  the  case  had  she  become 
insane  after  their  marriage,  or  had  she  suffered  great 
bodUy  affliction,  and  he  had  been  taxed  beyond  his 
stren^h  to  care  for  her.     Such  causes  of  iU  health  as 
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those  do  not  constitute  * 'inhuman  treatment,"  within 
the  meaning  of  the  statute.  Tiffany  v.  Tiffany  ^  84  Iowa> 
127,  50  N.  W.  Rep.  554.  Acts  of  physical  violence 
are  not  necessary  to  constitute  inhuman  treatment. 
Doolittle  V.  DoolittUy  78  Iowa,  692,  43  N.  W.  Rep.  616. 
But  treatment,  to  be  inhuman,  must  be  willful,  and 
not  merely  the  result  of  sickness,  nervous  derangement, 
or  other  weakness,  for  which  the  party  guilty  of  it  is  not 
responsible,  and  which  deprives  him  of  the  power  of  self- 
control.  5  Am.  andEng.  Encyclopedia  of  Law,  789,  and 
cases  therein  cited;  Browne,  Div.  and  Alim.  101.  There 
were  never  any  acts  of  violence  nor  quarreling  nor  abusive 
language  between  the  plaintiff  ^nd  the  defendant.  She 
did  not  misuse  his  children,  excepting  as  she  may  not 
have  been  sufficiently  careful  to  provide  for  their  wants. 
Each  party  manifested  forbearance  and  consideration 
for  the  other  to  an  unusual  degree.  If  the  claims  of 
plaintiff  were  conceded  to  be  well  founded,  it  would 
not  follow  that  he  is  entitled  to  the  relief  he  asks;  but 
we  are  satisfied  they  are  not  sustained  by  the  evidence. 
Many  of  the  things  of  which  he  complains  occurred  be- 
fore she  went  to  his  house,  two  weeks  after  the  mar- 
riage, and  others  occurred  within  the  next  three 
months.  During  the  last  half  of  the  time  they  lived 
together,  his  conduct  was  more  reprehensible  than  hers, 
and  during  the  last  few  weeks  of  that  time  he  was  guilty 
of  conduct  toward  her  for  which  there  is  no  justifica- 
tion. EUerick  had  offended  her  by  censuring  her 
course,  and  she  had  ceased  to  regard  him  as  highly  as 
she  did  at  the  time  of  the  marriage.  Her  feelings  for 
the  plaintiff  became  more  nearly  what  he  had  a  right 
to  expect  when  she  learned  that  she  was  to  give  birth 
to  a  child.  We  are  inclined  to  believe  that  there  had  been 
an  improvement  in  those  matters  of  which  the  plaintiff 
had  most  cause  to  complain  before  the  separation,  and 
that,  had  they  continued  together  with  patience  and 
mutual  forbearance,  the  larger  part  of  their  troubles 
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would  soon  have  been  over.  However  that  may  be, 
the  law  does  not  give  to  either  party  to  the  marriage 
relation  a  divorce  because  the  other  does  not  behave 
in  all  respects  in  a  reasonable  and  proper  manner. 
We  conclude  that  the  plaintiff  has  failed  to  show  him- 
self entitled  to  relief,  and  so  much  of  the  decree  of  the 
district  court  as  granted  him  a  divorce  is  beveesed. 


Welsh  &  Hogue  v.  W.  C.  Lemebt,  Appellant. 

Land  Sale :  Evidence.    In  an  action  to  recover  commissions,  it  is 

5  admissible  that  plaintiff  claimed  to  have  defendant's  farm  for  sale. 

6  Same.  Statements  made  by  defendant,  in  the  absence  of  plaintiff, 
to  an  intending  purchaser,  in  regard  to  selling  personal  property  with 
the  farm,  and  his  liability  for  commissions,  are  inadmissible. 

Same  :  Construction  of  Writing.    A  letter  to  one  who  is  negotiating  the 

3    sale  of  a  farm,  that  owner  wishes  to  sell  his  horses,  etc.,  also,  and 

would  need  to  retain  part  of  the  land  .temporarily,    if  the  personal 

property  was  not  sold,  is  not  a  statement  that  sale  must  embrace 

both  farm  and  personal  property. 

Same.  A  letter  is  addressed  to  an  agent  at  Bloomington,  where  he  is 
2  attempting  a  sale,  stating  that  a  reduced  commission  is  to  be  paid  if 
the  sale  is  at  a  certain  price.  It  was  an  answer  to  one  in  which  the 
agent  stated  he  would  try  to  sell  to  one  Blue,  would  see  others  if  he 
failed,  and  thought  he  would  make  a  sale  before  he  left.  Held,  the 
letter  did  not  limit  authority  to  seeking  buyers  in  Bloomington. 

Practice:  joint    plaintiff.    Where   an    agreement  is  made   to   pay 

1    one  a  commission  for  selling  land,  and  he  then  forms  a  partnership^ 

which  sells  the  land,  the  partners  may  sue  jointly  for  the  commission. 

Appeal  from  Hamilton  District   Court. — Hon.  D.   R. 
HiNDMAN,  Judge. 

Satubday,  Ootobeb  13,  1894. 

James  Welsh  is  one  of  the  plaintiflE  firm.  De- 
fendant was  the  owner  of  a  section  and  a.  half  of  land 
in  Hamilton  county,  Iowa,  and  he  agreed  with  James 
Welsh  that  if  he  could  find  him  a  purchaser  for  the 
farm  he  would  pay  him  a  commission.    At  first  there 
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was  an  agreement  that  if  a  parchaser  was  found  that 
would  pay  for  the  farm  forty  thousand  dollars,  the 
commission  should  be  six  hundred  dollars.  Afterward 
it  was  agreed  that  if  it  was  sold  for  thirty  thousand 
dollars  the  commission  should  be  three  hundred  dollars. 
After  the  agreements  were  made,  Welsh  formed  a  part- 
nership with  Hogue  in  his  real  estate  work,  and  the 
firm,  in  pursuance  of  the  agreement  with  Welsh,  took 
steps  to  find  a  purchaser  for  the  farm.  The  farm  was 
sold  to  >one  Adkins  for  thirty  thousand  dollars,  and 
the  plaintiflE  brings  this  action  to  recover  the  commis- 
sion. Some  particular  facts  can  best  be  stated  in  con- 
nection with  the  consideration  of  the  questions  to 
which  they  apply.  The  cause  was  submitted  to  a  jury 
that  returned  a  verdict  for  plaintiflEs,  and  the  defend- 
ant appealed. — Affirmed. 

Wesley  Martin  and  Geo.  Wambach  for  appellant. 

J.  L.  Kamrar  for  appellees. 

Grangeb,  C.  J. — I.  It  is  urged  that  the  plaintiff 
firm  can  not  maintain  this  suit  because  the  contract 
was  made  with  Welsh  alone,  and  the  rule  is  cited 
whereby  an  agent  can  not  delegate  his  authority  to 
another  so  as  to  bind  the  principal  for  his  acts.     This 

case  involves  no  such  question.  There  was  no 
1  delegation  of  authority  here.     All  that  can  be 

said,  because  of  the  creation  of  the  firm,  is  that 
Welsh  brought  Hogue  to  his  assistance  in  doing  the 
work ;  and  we  know  of  no  rule  to  prevent  one,  under 
contract,  from  securing  such  aid  in  carrying  out  its 
terms,  except  in  cases  where  the  contract  is  induced, 
not  alone  for  the  accomplishment  of  some  particular 
work  or  purpose,  but  by  the  fact  or  belief  that  the  per- 
sonal service  of  the  person  employed  will  give  to  the 
work  an  especial  value  or  importance.  The  case  of 
painting  is  an  apt  illustration,  where  the  fact  that  it 


Digiti 


ized  by  Google 


118  Welsh  &  Hogue  v.  Lemert.       [92  Iowa 

is  made  by  a  particular  artist  constitutes  its  chief 
value.  It  is  manifest  that  defendant  attached  no  im- 
portance to  Hogue's  personal  service  in  finding  a  pur- 
chaser for  the  farm.  A  sale  was  what  he  wanted,  and, 
if  Hogue  secured  a  purchaser  through  the  aid  of  some 
third  party,  it  was  just  as  satisfactory;  and  if,  because 
of  the  services  of  such  third  party,  Hogue  should  assign 
to  him  one  half  of  his  claim,  we  know  of  no  reason  why 
the  parties  should  not  jointly  maintain  a  suit  to  recover 
for  the  services  under  the  contract  made  with  Welsh. 
The  situation  is  not  materially  different  here.  Welsh 
took  Hogue  as  a  partner  in  his  work,  and  together  they 
found  a  purchaser,  who  was  accepted,  and  it  is  now  a 
question  only  of  to  whom  is  the  commission  due.  The 
petition  does  not  aver  contractual  relations  between 
the  defendant  and  the  firm,  but  avers  the  contract  to 
have  been  with  Welsh,  as  it  really  was,  and  then  that 
Hogue  united  with  Welsh  as  a  partner,  and  both  did 
the  work,  by  reason  of  which  Hogue  is  a  half  owner  of 
the  debt.  Welsh's  transaction  with  Hogue  would 
operate  to  assign  to  him  one  half  of  the  claim.  The 
fact  that  they  came  into  court  as  a  firm,  rather  than 
as  individuals,  is  of  no  legal  significance.  If  it  was  an 
unexecuted  contract,  and  the  firm  was  attempting  to 
enforce  contractual  relations  or  obligations  with  de- 
fendant in  its  execution,  the  situation  would  be  differ- 
ent, for  we  are  not  holding  that  Welsh  could  bring 
Hogue  into  such  a  relation  to  defendant.  Appellant 
cites  Smalley  v.  Greene ^  52  Iowa,  241,  3  N.  W.  Eep. 
78,  and  Antrobus  v.  Sherman^  65  Iowa,  230,  21  N.  W. 
579,  but  they  are  rather  in  support  of,  than  against, 
our  conclusion.  They  are  not,  however,  in  point.  The 
first  cited  case  is  too  manifestly  so  to  deserve  comment. 
The  latter  case  involves  the  question  of  the  liability  of 
a  client  for  fees,  where  his  attorney  transferred  his 
duties  to  others  without  the  authority  or  approval  of 
the  client.    Instead  of  that  situation,  let  us  suppose 
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the  attorney  employed  to  collect  the  note  had  taken  a 
partner,  and  the  firm  had  made  the  collection,  and 
remitted,  retaining  a  stipulated  fee.  Could  the  client 
have  recovered  it  from  the  firm!  If  not,  it  must  be 
because  the  firm  was  entitled  to  it,  as  we  think  it  would 
be.  The  case  supposed  and  the  one  at  bar  are  parallel 
in  this  respect. 

II.  The  first  contract  between  the  parties  was 
oral,  and  made  in  November,  1890.  In  Januaiy,  1891, 
the  defendant  wrote  to  Welsh  a  letter,  from  which  the 
following  is  an  extract: 

*'BucYRU8,  0.,  January  4,  1891. 
^^ James  Welsh^  Esq.y  c/o  Dr.  F.  Welshj  Bloomington^ 

111. 

^'Deab  Sir: — What  I  desired  my  brother  to  say  to 
you  is  that  if  the  farm  is  sold  at  the  price  named,  to 
wit,  thirty  thousand  dollars,  I  would  not  be  in- 
2  clined  to  pay  the  commission  offered  you  last 
summer.  Of  course  I  do  not  want  you  to  work 
for  nothing,  and  authorized  an  offer  to  you,  even  if 
sold  at  this  moderate  price,  of  three  hundred  dollars., 
payable  in  horse  or  horses." 

Appellant  contends  that  this  writing  supersedes 
the  oral  contract,  and  we  think  it  may  properly  be  so 
regarded,  subject,  however,  to  a  proper  construction  in 
the  light  of  other  facts.  It  will  be  observed  that  this 
letter  is  addressed  to  Welsh  at  Bloomington,  Illinois. 
Welsh  went  to  Bloomington  with  a  view  to  sell  the 
land  to  one  Blue,  but  without  success.  He  had  writ- 
ten defendant  of  his  purpose,  and  the  letter  from 
which  the  extract  is  taken  was  in  answer  to  it.  It  is 
claimed  that  the  authority  of  Welsh  to  make  the  sale 
was  limited  to  the  attempt  at  Bloomington,  and  that, 
failing  to  make  the  sale  there,  his  agency  ceased.  The 
record  does  not  warrant  the  conclusion.  At  no  time 
did  the  defendant  intimate  that  the  right  to  find  a  pur- 
chaser was  limited  as  to  persons  or  place.     It  was  as 
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general  as  such  a  contract  could  be.  It  is  true  that 
Welsh  in  his  letter  of  December  30,  1890,  said  that  if 
he  did  not  sell  to  Blue  he  would  see  other  parties,  and 
he  thought  he  would  make  up  a  trade  there  before  he 
left,  but  in  no  way  does  he  intimate  that  if  he  failed  he 
would  not  continue  his  effort.  There  is  a  further  claim 
that  the  sale  to  Adkins  was  by  defendant,  and  that  he 
was  not  procured  as  a  purchaser  by  plaintiffs.  The 
evidence  on  that  point  is  in  plain  conflict,  and  the 
question  was  in  a  fair  way  left  to  the  jury,  that  must 
have  found  thereon  for  the  plaintiffs. 

III.  It  is  urged  that  the  plaintiffs  did  not  comply 
with  the  conditions  under  which  the  sale  was  to  be 
made,  because  there  was  not  a  sale  of  horses,  agricul- 
tural implements,  harness,  etc.  In  the  letter 
3  from  which  the  extract  is  taken  is  the  following: 
''What  I  wish  to  accomplish  is  to  sell,  along 
with  the  farm,  all  the  agricultural  implements,  harness, 
etc.,  at  their  present  value.  The  buyer  and  myself  will 
have  no  trouble  in  agreeing  to  their  value.  First.  I 
do  not  wish  to  move  the  implements,  nor  do  I  wish  to 
hold  a  public  sale.  Second.  I  wish  to  dispose  of  all 
or  part  of  my  horses  at  a  price  at  lease  twenty-five  per 
cent  below  the  market.  Third.  If  the  stock  is  not 
sold  it  will  be  necessary  to  retain  the  use  of  the  large 
barn  and  corrals  attached  until  July  5,  1891,  together 
with  water  and  pasture  for  all  the  stock,  I  would  also 
want  the  use  of  the  track  and  track  field  until  that 
date.  Fourth.  After  July  5,  the  small  barn,  track 
field,  and  a  less  amount  of  water  and  pasture,  until 
December,  1891.''  The  conclusion  that  the  sale  of  the 
stock,  implements,  etc.,  must  be  made  with  the  farm, 
is  unwarranted.  The  letter  but  expresses  a  wish  to  do 
so ;  and  other  parts  of  the  letter  show  that  he  contem- 
plated that  he  might  not  be  able  to  do  so,  in  which 
event  he  wished  to  make  certain  reservations.     Again, 
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the  letter  indicates  that  the  sale  of  implements  was  to 
be  only  on  an  agreement  with  him  as  to  value. 

IV.  After  the  trial  had  been  in  progress  one  day 
the  plaintiff  was  allowed,  against  objections,  to  file  an 

amended  and  substituted  petition,  one  having 

4  been  before  filed.     Under  our  holdings,  we  think 
there  was  no  abuse  of  discretion.     There  is  in 

fact  no  showing  of  prejudice  because  of  the  amend- 
ment. 

V.  There  are  a  number  of  complaints  as  to  the 
admission  of  evidence.     We  need  to  notice  only  two  or 

three.     One  Lincoln  was  a   witness,  who   said 

5  that  he  was  in  Webster  City  in  1891.     He  was 
then  asked,  *'Did  the  plaintiff  claim  to  have 

defendant's  farm  for  sale  at  that  timef  He  answered, 
**Yes.^'  The  complaint  is  that  it  violates  the  rule 
whereby  an  agency  may  not  be  established  by  proof  of 
the  declarations  of  the  agent  to  that  effect.  Neither 
the  question  nor  the  answer  were  directed  to  that  pur- 
pose. The  clear  intent  was  to  prove  what  he  had  done 
under  the  agency.  The  agency  is  admitted  in  the 
answer,  and  the  only  question  in  that  respect  is  its 
extent.  The  above  question  is  immediately  followed 
by  other  evidence  showing  that  one  Jones  was  taken 
to  see  the  farm,  and  tending  to  show  that  it  resulted 
in  finding  Adkins  as  a  purchaser.  The  testimony  was 
clearly  proper.  The  Jones  referred  to  resides  in 
Illinois,  and  he  was  a  witness.  By  him  it  was  proven 
that  he  went  with  Hogue  to  see  the  farm;  that  he  is  a 
nephew  of  Adkins,  who  bought  the  farm ;  that  at  the 
request  of  Hogue,  when  he  went  back  to  Illinois,  he 
talked  with  Adkins,  and  recommended  the  farm  to 
him,  and  Adkins  came  to  Iowa  to  see  it.  Appellant 
quotes  the  following  answer  as  objectionable,  and  as 
proving  agency:  *'I  told  my  uncle,  Stanton  Adkins, 
that  Welsh  &  Hogue  had  this  farm  for  sale ;  gave  him 
their  names  and  address.     Stanton  Adkins  asked  me 
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whether  Welsh  &  Hogue  had  it  for  sale  or  not.  I  told 
him  'Yes,'  and  he  asked  me  about  the  farm  in  general, 
and  I  told  him.''  To  inform  people  that  they  had  the 
the  farm  for  sale  was  a  necessary  act  in  carrying  out 
the  object  of  the  agency,  and  it  was  proper  to  be 
proven  as  a  part  of  what  was  done  to  procure  a  pur- 
chaser. There  is  a  clear  misapprehension  of  the  pur- 
poses of  the  testimony,  in  this  case.  The  answer  was 
proper  as  showing  what  had  been  done  by  plaintifE  to 
sell  the  farm. 

VI.  The  testimony  of  the  defendant  was  by 
deposition  and  a  part  of  it  was  a  statement  of  his  con- 
versations with  Adkins  in  their  negotiations  for 
6  the  farm,  in  the  absence  of  the  plaintiffs,  in 

regard  to  his  purchase  of  the  agricultural  imple- 
ments, and  as  to  whether  or  not  the  sale  would  be  such 
that  he  would  be  liable  for  a  commission  to  Welsh. 
This  part  of  the  deposition  was  stricken  out,  and  prop- 
erly so.  It  is  said  that  it  showed  the  absolute  good 
faith  of  the  defendant.  The  issues  involve  no  question 
as  to  good  faith.  It  is  purely  a  question  of  contract, 
and  of  performance  under  it. 

There  are  complaints  as  to  the  instructions,  but 
they  are  based  largely  on  the  theory  of  the  case  lead- 
ing to  the  objections  to  evidence,  and  the  construction 
of  the  contract,  and  we  do  not  think  it  necessary  to 
consider  them  separately.  We  find  no  error  in  the 
record,  and  the  judgment  is  affirmed. 


I  9S    1» 

li^-iSj  Henry  F.  Moffitt  et  al.y  Appellants,  v.  Silas 

m^M\  Brainard. 

ft}    122 

28  'U  ^    Vacation  of  Higrhway :  Notice:  jurisdiction.    The  pubUsbed 

A28  434  3    notice  directed  by  Code,  936,  must  set  out  the  names  of  adjacent  land 

owners. 

2  Same.  Where  no  notice  is  served  on  resident  owners  of  abutting  land^ 
such  ownership  appearing  by  the  auditor's  transfer  book,  supervisors 
lack  jurisdiction  to  vacate  a  highway. 
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4  Certiorari :  Not  Bzclusive.    When  no  sneh  notice  is  seired  and 
owners  do  not  know  of  yaoation  until  the  highway  is  obstructed  and 

5  time  to  use  certiorari  is  past,  injunction  will  lie,  though  it  be  assumed 
that  proceedings  of  the  supervisors  were  published. 

Appeal  from  Keokuk  District  Court. — ^Hon.  A.  R, 
Dewey,  Judge. 

Saturday,  October  13, 1894. 

Action  in  equity  to  enjoin  the  obstruction  of  a 
highway.  Judgment  against  plaintiffs  for  costs,  and 
they  appeal. — Eeversed. 

C.  M.  Broum  for  appellants? 

A.  G.  Schulte  for  appellee. 

KiNNE,  J. — I.  It  appears  that  plaintiffs  own  land 
abutting  upon  that  part  of  the  highway  sought  to  be 
vacated;  that  defendant  petitioned  for  the  vacation  of 
the  highway;  a  commissioner  was  appointed,  who 
reported,  recommending  the  vacation,  whereupon  notice 

of  the  hearing  by  the  board  of  supervisors  was 
1        given  only  by  publication ;  that  at  the  date  fixed 

in  the  notice  the  board  vacated  the  highway  as 
prayed;  that  the  highway  thus  vacated  was  convenient 
and  necessaiy  for  the  use  of  plaintiffs  and  others ;  that 
none  of  them  were  served  with  notice,  though  their 
ownership  of  land  abutting  upon  it  appeared  from  the 
transfer  books  in  the  oflBce  of  the  auditor  of  the  county 
at  the  time  said  petition  was  filed  and  notice  published. 
Their  damages  for  such  vacation  have  not  been  assessed. 
The  published  notice  was  not  directed  to  anyone  by 
name,  and  plaintiffs  never  saw  it,  and  had  no  knowl- 
edge of  it  until  long  after  the  highway  was  vacated, 
and  defendant  had  closed  it  up.  It  is  charged  that  the 
board  acted  without  jurisdiction,  and  that  its  action 
attempting  to  vacate  the  highway  was  void.    An  in- 
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junction  is  prayed  for  to  restrain  defendant  from 
obstructing  the  highway.  A  demurrer  to  the  petition 
because  the  court  had  no  jurisdiction,  and  the  facts 
stated  did  not  entitle  plaintiffs  to  the  relief  demanded, 
was  sustained,  and,  plaintiffs  standing  upon  their  peti- 
tion, judgment  was  rendered  against  them  for  costs. 

II.  This  record  presents  two  questions  for  deter- 
mination:    First.    Was  the  action  of  the  board  of 

supervisors  in  vacating   the   highway  void  by 
2        reason   of  want    of  jurisdiction?     And,  second j 

may  plaintiffs  avail  themselves  in  such  a  case 
of  the  remedy  by  an  action  in  equity  for  an  injunc- 
tion, or  are  they  limited  to  certiorari  proceedings?  We 
;first  consider  the  question  of  notice.  The  form  of 
notice  required  to  be  given  is  prescribed  by  the  Code, 
and  the  notice  must  be  served  *'on  each  owner  or 
occupier  of  land  lying  on  the  proposed  highway,  or 
abutting  thereon,  as  shown  by  the  transfer  books  in 
the  auditor's  office,  who  resides  in  the  county,  in  the 
manner  provided  for  the  service  of  original  notice  in 
an  action  at  law;"  and  it  is  also  provided  that  the 
notice  be  published  for  four  weeks.  Code,  section  936. 
The  giving  of  the  notice  required  by  the  statute  is 
necessary  in  order  to  confer  jurisdiction  on  the  board 
of  supervisors  to  act  in  the  matter.  No  notice  was 
ever  served  upon  the  plaintiffs,  who  were  owners  of 
land  abutting  on  the  highway  proposed  to  be  vacated. 
The  fact  of  their  ownership  appeared  from  the  transfer 
books  in  the  auditor's  office,  and  they  were  in  fact 
residents  of  the  county,  and  lived  upon  their  land. 
Under  such  circumstances  the  board  had  no  jurisdic- 
tion to  vacate  the  highway,  and  its  action  was  abso- 
lutely void.  Snyder  v.  Foster,  77  Iowa,  641,  42  N.  W. 
Rep.  506;  Railway  Co.  v.  EUithorpe,  78  Iowa,  418,  43 
N,  W.  Rep,  277;  State  v.  Weimer,  64  Iowa,  244,  20 
N.  W.  Rep.  171;  State  v.  Anderson,  39  Iowa,  275; 
McBumey  v.  Graves,  66  Iowa,  314,  23  N.  W.  Rep.  682  j 
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State  V.  Minneapolis  <&  St.  L,  Ry.  Co.,  88  Iowa,  689, 
56  N.  W.  Rep.  401;  State  v.  Iowa  Cent.  R'y  Co.,  91 
Iowa,  275, 59  N.  W.  Rep.  35.  Even  the  published  notice 

did  not  comply  with  the  requirements  of  the 
3        statute.     It  did  not  set  out  the  names  of  the 

owners  of  the  land.  State  v.  Iowa  Cent.  R^y  Co.j 
91  Iowa,  275,  59  N.  W.  Rep.  35. 

III.     Are  the  plaintiffs  limited  to  proceedings  by 
certiorari?    That  certiorari  is  a  proper  remedy  in  such 

a  case  is  well  settled.  Tiedt  v.  Carstensen,  61  Iowa, 
4  335,  16  N.  W.  Rep.  214;  Smith  v.  Powell,   55 

Iowa,  215,  7  N.  W.  Rep.  602;  Myers  v.  Simms,  4 
Iowa,  501 ;  Stubenrauch  v.  Neyenesch,  54  Iowa,  570,  7 
N.  W.  Rep.  1;  Code,  sec.  3216.  We  do  not  think, 
however,  that  certiorari  is  the  exclusive  remedy  in  such 
cases.  Nor  do  we  find  that  this  court  has  so  held  in 
any  case  where  the  facts  were  as  in  the  case  at  bar. 
The  opening  or  vacating  of  highways,  and  their  illegal 
obstruction,  has  often  been  prevented  by  injunction, 
and  such  a  procedure  has  been  recognized  in  many 
cases  as  proper.  Bolton  v.  McShane,  67  Iowa,  207,  25 
N.  W.  Rep.  135;  Railroad  Co.  v.  Ellithorpej  78  Iowa, 
415,  43  N.  W.  Rep.  277;  Miller  v.  Schenck,  78  Iowa, 
372,  43  N.  W.  Rep.  225;  Alcottv.  Acheson,  49  Iowa, 
569;  Morgan  V.  Miller,  59  Iowa,  481,  13  N.  W.  Rep. 
643;  Prince  v.  McCoy,  40  Iowa,  533.  To  hold  in 
such  a  case  that  plaintiffs'  remedy  is  limited  to  pro- 
ceedings by  certiorari  would  be  equivalent  to  deny- 
ing them  any  relief  whatever.  It  is  alleged,  and  admit- 
ted by  the  demurrer,  that  plaintiffs  were  owners  of  land 
abutting  on  the  vacated  road ;  that  they  lived  thereon ; 
that  their  ownership  was  shown  by  the  transfer  books ; 
and  in  the  face  of  all  this  information  the  board  of 
supervisors,  without  causing  any  notice  to  be  served 
upon  plaintiffs  as  required  by  law,  proceeded  to  vacate 
this  highway.  It  also  appears  that  plaintiffs  had  no 
knowledge  of  the  board's  action.     Counsel  for  appellee 
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argues  that,  if  the  time  for  relief  by  certiorarihas  pas- 
sed, the  plaintiflEs  can  not  complain ;  that  they  are  bound 
to  take  notice  of  the  published  proceedings  of  the 
board  of  supervisors.  It  does  not  appear  in  this  rec- 
ord that  there  is  any  claim  that  the  proceedings 
5  of  the  board  were  published.  Evenif  we  should 
presume  that  they  were  properly  published, 
plaintiflEs  would  not  be  concluded  thereby,  when,  as  in 
this  case,  they  had  no  notice,  and  no  knowledge  of  the 
board's  action  until  the  defendant  obstructed  the  high- 
way. While  proceedings  by  certiorari  would  lie  in 
such  a  case,  if  instituted  within  the  proper  time,  the 
remedy  thus  provided  is  not  exclusive.  This  case  fitly 
illustrates  the  legal  wrong  which  would  be  sanctioned 
by  holding  that  injunction  would  not  lie.  Here  one 
man  petitions  for  the  vacation  of  an  old,  established 
highway,  which  was  much  used.  No  notice  is  given, 
no  legal  notice  is  published,  and,  yet,  by  reason  of  the 
action  of  the  board  of  supervisors  in  ignoring  the  plain- 
est provisions  of  the  statute,  this  defendant  is  permit- 
ted to  cut  oflE  plaintiflfs' rights,  without  their  knowledge. 
Surely  the  law  will  not  uphold  such  a  proceeding,  nor 
will  it  hold  plaintiflEs  remediless  because  they  failed  to 
avail  themselves  of  the  remedy  by  certiorarij  which 
they  might  have  done  had  they  been  served  with 
notice  as  required  by  law.  The  demurrer  should 
have  been  overruled.    Reversed. 


Sheridan  A.  Humphrey  v.  M.  J.  Young,  Appellant. 

Expert  Evidence.  A  witness  who  says  he  knows  what  stallions  of  ft 
certain  breed  were  selling  for  since  the  sale  of  one  in  suit,  that  all  he 
knows  is  what  his  neighbor  paid  for  two,  that  he  was  engaged  in 
farming,  and  handling  horses  more  or  less,  and  that  he  has  a  general 
knowledge  of  the  value  of  horses  of  different  breed,  including  "this 
breed,"  may  give  an  opinion  what  the  horse  in  dispute  is  worth.  And 
so  may  one  who  says  he  is  a  farmer  and  that  he  knows  what  horses, 
generally,  not  breeding  horses,  were  worth. 
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Appeal  from  O^Brien  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Satubday,  Octobeb  13,  1894. 

Action  at  law  to  recover  damages  for  breach  of 
warranty  in  the  sale  of  a  stallion.  The  case  was  tried 
to  a  jury.  Verdict  and  judgment  for  plaintiflE,  and 
defendant  appeals. — Affirmed. 

Milt  H.  Allen  and  W.  J.  Lorshbaugh  for  appellant. 

Parker  <&  Richardson  and  W.  D.  Boies  for  appel- 
lee. 

Deemeb,  J. — On  the  twenty-third  day  of  Decem- 
ber, 1891,  plaintiff  and  defendant  entered  into  a  eon- 
tract,  whereby  defendant  traded  to  plaintiff  two  stallions 
for  one  hundred  and  twenty  acres  of  land  in  Clay 
county,  Iowa,  and  a  note  and  mortgage  of  plaintiff  for 
six  hundred  dollars.  One  of  the  horses,  a  stallion 
called  ^*Raeberry,"  was  taken  by  plaintiff  at  the 
agreed  price  of  one  thousand  dollars.  It  is  claimed  in 
the  petition  that  the  defendant  warranted  the  stallion 
to  be  a  "sure  foal  getter,''  better  than  the  average,  and 
that  he  was  an  imported,  full  blood,  registered  Clydes- 
dale stallion;  that  the  horse  was  not  a  "sure  foal 
getter,''  and  was  wholly  worthless  for  the  purpose; 
and  that  he  was  not  imported  nor  registered.  The 
answer  to  the  petition  was  a  general  denial  of  the 
alleged  warranty.  The  case  was  tried  to  a  jury, 
resulting  in  a  verdict  for  plaintiff  for  nine  hundred 
dollars.  Appellant  contends  that  there  was  no  com- 
petent evidence  as  to  the  actual  value  of  the  horse 
in  the  condition  he  was  in,  and  no  proper  testimony  as 
to  his  value  had  he  been  in  the  condition  represented. 
The  plaintiff,  to  establish  these  matters,  was  a  witness 
in  his  own  behalf,  and  also  produced  one  Elliot.     To 
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establish  the  competency  of  plaintiflE  as  a  witness  to 
values  he  was  asked:  '*Q.  You  don't  know  what  hor- 
ses of  that  breed — stallions  of  that  breed — ^were  selling 
for?  A.  Yes,  sir.  Q.  Do  you  know  of  any  stallions 
of  that  breed  being  purchased  about  that  time,  or 
at  any  time  in  the  last  few  years!  A.  I  know 
of  horses  being  purchased  down  there,  of  the  same 
class,  since  that.  Q.  You  have  a  general  know- 
ledge of  the  average  value  of  such  horses!  Did  you 
at  that  time  have  a  general  knowledge  of  such  horses! 
A.  Why,  all  I  know  is  there  was  one  of  my  neigh- 
bors bought  a  couple.  He  paid  one  thousand  and 
six  hundred  dollars  for  one  and  one  thousand 
dollars  for  the  other.  Q.  And  you  were  engaged  in 
farming  business  about  that  time, — ^in  handling  horses, 
more  or  less!  A.  Yes,  sir.  *  *  *  Q.  I  am  asking 
you  now  if  you  had  a  general  knowledge  of  the  value 
of  horses  of  diflferent  breeds,  including  this  breed.  A. 
Yes,  sir.''  He  then  testified  that  in  his  opinion  the 
stallion  would  have  been  worth  one  thousand  dollars  if 
he  had  been  as  warranted.  He  also  testified  that  the 
horse,  in  the  condition  he  was  in,  was  worth  but  one 
hundred  dollars.  The  witness  Elliot  stated  he  was  a 
farmer,  and  was  then  asked:  **^.  Do  you  know  what 
horses  were  generally  worth  in  the  fall  of  1890!  I  am 
speaking  now  of  horses  generally,  not  breeding  horses. 
A.  Well,  yes;  I  think  I  do.''  He  then  stated  that  the 
horse  in  the  condition  he  was  in,  was  worth  one  hun- 
dred dollars.  It  is  insisted  that  these  witnesses  were 
not  shown  to  be  competent  to  testify  as  to  values,  and 
that  no  foundation  was  laid,  showing  them  possessed 
of  sufficient  knowledge  on  the  subject  to  allow  them  to 
give  an  opinion.  The  case  is  stronger  in  its  facts  than 
appeared  in  Gere  v.  Insurance  Co.j  67  Iowa,  272,  23  N. 
W.  Kep.  137,  and  25  N.  W.  Eep.  159,  wherein  it  was 
held  opinions  were  admissible;  and  it  is  manifest  that 
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the  witnesses  each  possessed  suflBcient  knowledge  to 
justify  the  court  in  admitting  their  testimony. 

It  is  also  insisted  that  the  verdict  is  excessive,  and 
not  sustained  by  the  testimony.  From  the  testimony 
it  appears  that  the  damages,  if  any,  were  the  amount 
allowed  by  the  jury;  and,  as  we  hold  the  testimony 
was  competent,  there  was  sufficient  to  sustain  the  ver- 
dict. There  being  no  error  in  the  record,  the  judgment 

is  AFFIRMED. 


Ora    Walters-Gates    v.   L.   A.    Wilkinson  et    al.^ 

Appellants. 

1  Clerk  of  District  Ck)urt:  uability  op  bondsmen.    When  the 

2  person  entitled  to  part  of  the  proceeds  of  a  partition  sale  can  not  be 
foond,  it  may  be  ordered  to  be  paid  into  court  to  await  farther 

5  orders.    For  money  so  paid  the  clerk's  official  bond  is  holden. 

3  Statute  of  Limitations.  Where  money  is  paid  in  daring  one 
official  term  to  ''await  farther  order  of  court/'  and  such  order  is  made 

6  during  the  clerk's  second  term,  the  cause  of  action  accrues  when 
''the  further  order"  is  made. 

4  Practice  in  Supreme  Court :  certifioate  which  recites  that  "a 
question  of  law"  is  involved,  but  refers  to  and  sets  out  two  questions, 
sufficiently  states  that  both  questions  are  involved. 

Appeal  from  Polk  District  Court. — Hon.  S.  F.  Baxliet, 

Judge. 

Monday,  October  15,  1894. 

Action  on  the  oflBcial  bond  of  defendant  Wilkin- 
son, as  clerk  of  the  court.  The  sureties  alone  appeared, 
and  judgment  being  entered  against  them,  they  appeal 
upon  a  certificate  of  the  trial  judge,  as  follows: 

"Be  it  remembered  that  in  the  above  entitled  cause 
are  involved  the  following  questions,  marked  numbers 
1  and  2,  to  wit:  Number  1.  Where,  in  a  certain  cause 
pending  for  the  partition  of  real  estate  commenced  in  the 

Vol.  92  la— 9 


Digiti 


ized  by  Google 


130  Waltees-Cates  v.  Wilkinson.      [92  Iowa 

circuit  court  of  Polk  county,  Iowa,  April  1, 1884,  on  May 
17,  1885,  referees  were  duly  appointed  to  sell  the  prem- 
ises to  be  divided,  and  they  gave  bond,  as  by  statute 
required,  and  thereafter  sold  the  premises,  and  the 
court,  on  November  21,  1885,  ordered  said  referees  to 
make  distribution  of  the  proceeds  arising  from  the  sale 
of  said  real  estate,  except  the  share  of  one  of  the 
defendants,  who  could  not  be  found,  which  share  was, 
at  the  same  time,  ordered  'to  be  paid  into  court,  to 
abide  the  further  order  of  court,'  and  which  was,  with- 
out the  knowledge  or  consent  of  any  of  the  defendants 
except  L.  A.  Wilkinson,  paid  into  the  hands  of  the 
then  clerk  of  the  said  district  court,  to  wit,  said  L.  A. 
Wilkinson,  who,  at  the  general  election  of  Polk  county 
for  the  year  1884,  was  elected  clerk  of  said  county  for 
two  years,  and  thereafter  duly  qualified  and  gave  an 
official  bond,  upon  which  J.  Gt.  Rounds,  E.  R.  Mason, 
C.  fl.  Gatch,  and  John  Mitchell  were  sureties,  and 
acted  as  clerk,  and  was  thereafter,  at  the  general  elec- 
tion held  in  Polk  county  in  1886,  elected  as  his  own 
successor,  and  qualified  and  gave  an  official  bond,  upon 

which  the  same  parties  were  sureties,  did  the 
1  court  have  a  right  to  order  the  referees  to  pay 

any  portion  of  the  funds  in  their  hands  to  the 
clerk  of  the  court,  and,  in  complying  with  said  order, 
did  said  clerk  receive  said  money  by  virtue  of  his 
office,  and  are  the  said  sureties  on  his  second  official 
bond,  to  wit,  C.  H.  Gatch,  J.  G.  Rounds,  E.  R.  Mason, 
Rebecca  Mitchell,  executrix  of  the  estate  of  John 
Mitchell,  deceased,  liable  to  plaintiflE  therefor,  the 
court  having  first  found  the  said  sum  to  be  in  the 
hands  of  the  defendant  Wilkinson,  as  clerk  of  the  dis- 
trict court,  and  ordered  on  the  twenty-first  day  of 
December,  1888,  that  the  distributive  share  of  the  pro- 
ceeds of  said  premises  to  which  plaintifE  is  entitled 
should  be  paid  to  her,  which  order  L.  A.   Wilkinson' 
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has  failed  to  obey!    Number  2.    Where  referees,  in  a 
suit  to  partition  real  estate,  commenced  in  the 

2  circuit  court  of  Polk  county,  Iowa,  April  1, 1884, 
were  by  the  court  ordered  to  make  sale  of  the 

premises,  and  gave  a  bond  as  referees,  as  by  statute 
required,  and  thereafter  did  sell  said  premises,  and  the 
court,  on  November  21,  1885,  ordered  said  referees  to 
make  distribution  of  the  proceeds  arising  from  the  sale 
of  said  real  estate,  except  the  share  of  one  of  the 
defendants,  who  could  not  be  found,  which  share  was 
at  the  same  time  ordered  *to  be  paid  into  court,  to 
abide  the  further  order  of  the  court,'  and  the  same  was 
paid  by  said  referees  to  the  then  clerk  of  the  court,  to 
wit,  L.  A.  Wilkinson,  and  thereafter,  at  the  general 
election  held  in  Polk  county  in  1886,  said  L.  A.  Wilkin- 
son was  elected  as  his  own  successor,  and  he  thereafter 
qualified  as  clerk  by  giving  a  bond,  upon  which  C.  H. 
Gatch,  E.  R.  Mason,  J.  G.  Bounds,  and  John  Mitchell 
were  his  sureties,  the  same  as  upon  his  first  official 
bond,  and  the  court,  on  the  twenty-first  day  of  Decem- 
ber, A.  D.  1888,  found  the  said  sum  to  be  in  the  hands 
of  the  defendant  Wilkinson,  as  clerk  of  the  district 
court,  and  ordered  said  L.  A.  Wilkinson  to  pay  the  pro 
rata  share  thereof  to  the  plaintiff,  which  order  said 
Wilkinson  failed  to  obey,  and  an  action  was  com- 
menced by  plaintiff  to  recover  said  money,  on  Septem- 
ber 3,  1891,  upon  the  official  bond  filed  by  said  Wilkin- 
son subsequent  to  his  election  in  1886,  and  the  sureties 
thereon,  and  on  which  the  said  E.  K.  Mason,  C.  H. 
Gatch,  J.  G.  Rounds,  and  John  Mitchell  were  sureties, 
did  a  cause  of  action  accrue  on  the  second  official 

3  bond  of  said  Wilkinson  within  three  years  im- 
mediately preceding  the  commencement  of  said 

action  which  arose  for  determination  before  the  under- 
signed, trial  judge?  and  I,  S.  F.  Balliet,  trial  judge, 
now  certify  that  the  above  entitled  cause  involves  the 
determination  of  a  question  of  law,  to  wit,  the  question 
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heretofore  set  out,  and  marked  numbers  1  and  2,  upon 
which  it  is  desirable  to  have  the  opinion  of  the  supreme 
court  of  this  state.  Witness  my  hand,  this  thirteenth 
day  of  September,  A.  D.  1892. 

'^Stephen  F.  Balliet,  Judge.'' — Affirmed. 

N.  B.  Baymond  for  appellants, 

Jesse  A.  Miller^   Gatchy   Connor  <&  Weaver  and 
Dudley  <&  Coffin  for  appellee. 

Q-iVEN,  J. — I.  The  plaintiff  moves  to  dismiss  this 
appeal,  upon  the  ground  **that  the  certificate  of  the 
trial  court  does  not  show  that  the  questions  upon  which 
it  is  desirable  to  have  the  opinion  of  the  supreme  court 
are  involved  in  this  case.''  The  certificate  sets  forth 
and  numbers  two  questions,  and  the  judge  cer- 

4  tifies  ''that  the  above  entitled  cause  involves  the 
determination  of  a  question  of  law,  to  wit,  the 

question  heretofore  set  out  and  numbered  1  and  2." 
The  motion  is  grounded  solely  upon  the  fact  that  the 
singular  number  is  used,  instead  of  the  plural.  It  is 
entirely  clear  that  the  questions  certified  as  involved  in 
the  case  are  those  ''heretofore  set  out  and  numbered." 
The  motion  is  without  merit,  and  is  overruled. 

II.  We  assume  that  the  bond  sued  upon  is  condi- 
tioned as  required  by  section  674  of  the  Code,  one  of 
which  conditions  is  "that  he  [the  clerk]  will  promptly 
pay  over  to  the  person  or  officer  entitled  thereto  all 
money  which  may  come  into  his  hands  by  virtue  of  his 
office."  On  November  21,  1885,  the  court  ordered  the 
share  of  one  of  the  parties  that  could  not  be 

5  found  "to  be  paid  into  court,  to  abide  the  further 
orders  of  the  court;"   and  it  was  upon   this 

authority  that  the  money  was  paid  to  and  received  by 
the  clerk.  Appellants  refer  to  the  statutes  regulating 
sales  by  referees  in  partition  proceedings,  and  cite  at 
length  the  section  providing  for  the  security  of  the  pro- 
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ceeds  of  such  sales,  and  from  these  it  is  contended 
that  there  was  neither  authority  nor  occasion  for  pay- 
ing the  money  to  the  clerk.  It  is  argued  that  because 
the  provision  for  securing  such  funds  in  the  hands  of 
referees  is  ample,  and  because  the  payment  to  the  clerk 
may  place  money  in  his  hands  in  excess  of  the  amount 
of  his  bond,  it  was  not  intended  that  such  payments 
should  be  ordered  or  made.  The  referees  were  appointed 
for  a  particular  purpose,  and,  when  that  purpose  was 
served,  their  office  ceased.  The  incumbent  of  the  office 
of  clerk  changes;  the  clerk  of  to-day  may  cease  to  be 
the  clerk  to-morrow;  but  the  office  never  ceases.  Pres- 
cott  V.  Gonser^  34  Iowa,  175.  Each  outgoing  clerk 
accounts  for  and  pays  over  to  his  successor  all  money 
in  his  hands  by  virtue  of  his  office,  and  thus  such 
money  is  kept  in  the  hands  of  the  court  through  its 
clerk.  Instances  arise  wherein  it  is  desirable  to  term- 
inate the  duties  of  the  referees,  and  not  to  continue  them 
indefinitely.  Indeed,  this  case  affords  an  apt  illustra- 
tion. The  business  for  which  the  referees  were  appointed 
was  completed,  except  the  paying  over  of  the  share  to 
the  person  who  could  not  be  found.  Surely,  here  was 
a  proper  occasion  for  ordering  that  money  to  be  paid 
into  court,  to  be  preserved  for  the  parties  entitled  thereto, 
that  the  business  of  the  referees  might  be  finally  closed. 
We  must  not  presume  that  courts  will  make  such  orders 
without  due  inquiry  as  to  the  security  that  will  attend 
the  custody  of  the  money.  We  are  in  no  doubt  that  a 
proper  occasion  existed  for  this  order  of  the  court.  We 
think  the  cases  of  Morgan  v.  Longj  29  Iowa,  434; 
Wright  v.  Harris,  31  Iowa,  272,  and  Doogam  v.  Elliott, 
43  Iowa,  342,  fully  answer  the  question  as  to  the  author- 
ity of  the  court  to  make  the  order,  and  whether  the 
clerk  received  the  money  by  virtue  of  his  office. 

In  Morgan  v.  Long,  it  was  held  that  money  paid 
to  the  clerk  upon  a  judgment  recorded  in  his  office  was 
received  by  him  in  virtue  of  his  office,  and  that  he  and 
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his  sureties  were  liable  therefor  on  his  bonds.  There 
was  no  more  provision  of  statute  requiring  the  clerk  to 
receive  money  paid  on  judgment  than  there  was  at  the 
time  of  the  order  and  payment  in  this  case.  We  see 
no  reason  why  the  clerk  should  be  held  to  have  received 
the  money  by  virtue  of  his  office  in  the  one  case,  and 
not  in  the  other.  In  Wright  v.  Harris  it  was  held  that 
a  county  judge  was  authorized  to  receive  money  paid 
by  an  executor  upon  claims  filed  and  allowed  against 
the  estate,  and  that  the  judge  and  his  sureties  were 
liable  on  his  official  bond  therefor.  There  was  no 
statute  expressly  providing  that  the  county  judge  was 
liable  upon  his  bond  for  money  paid  to  him  by  an 
executor,  belonging  to  the  estate  and  legatees,  upon  a 
verbal  order  of  the  judge.  Appellants  contend  that 
even  if  the  court  had  authority  to  order  the  money  to 
be  paid  to  the  clerk,  and  that  it  came  into  his  hands  by 
virtue  of  his  office,  the  court  did  not  have  power  to 
order  that  it  should  remain  in  his  hands  until  the 
further  order  of  the  court.  It  is  insisted  that  the  per- 
son for  whom  the  money  was  held  had  a  right  to  im- 
mediate payment  on  demand  on  the  clerk.  The  right 
of  the  claimant  to  this  fund  depended  upon  his  identity. 
It  was  for  the  court  to  determine,  not  only  the  number 
of  persons  entitled  to  share  in  the  distribution,  but  the 
identity  of  the  persons.  As  the  person  to  whom  this 
share  belonged  **could  not  be  found,"  it  was  certainly 
proper  that  the  court  should  hold  the  fund  subject  to 
its  further  order;  for,  as  the  case  demonstrates,  a 
further  order  became  necessary  for  a  distribution  of  this 
fund. 

III.  This  action  was  commenced  September  3, 
1891.  The  money  in  question  was  paid  to  the'  clerk, 
November  21,  1885,  **to  abide  the  further  order  of  the 
court ;'^  and  the  further  order  of  the  court  for  the  dis- 
tribution of  this  money  was  made  December  21,  1888. 
The  first  order  and  the  payment  to  the  clerk  were  made 
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during  his  first  term  of  oflSce,  and  the  second  order 
was  made  during  his  second  term  of  office.  The  ques- 
tion presented  on  these  facts  is:  *'Did  a  cause 
6  of  action  accrue  on  the  second  official  bond  of  said 
Wilkinson  within  three  years  immediately  pre- 
ceding the  commencement  of  this  action  f  As  Wilkin- 
son held  the  money  subject  to  the  further  order  of  the 
court,  he  was  not  authorized  nor  warranted  in  paying 
the  same  to  any  person  until  such  further  order  was 
made.  The  further  order  was  made  during  his  second 
term  of  office,  and  less  than  three  years  prior  to  the 
commencement  of  this  action,  and  it  was  only  upon 
the  making  of  that  order  that  any  cause  of  action  ex- 
isted against  him. 

Our  conclusions  are  that  the  court  did  have  the 
right  to  make  the  order  that  it  did;  that  the  clerk 
received  such  money  by  virtue  of  his  office;  that  the 
cause  of  action  against  him  did  not  arise  until  the  order 
of  the  court  was  made,  December  21, 1888 ;  and  that  the 
sureties  upon  his  second  official  bond  are  liable  thereon 
for  the  payment  of  said  money.    Affirmed, 


John    Talty,    Administrator,  etc.,  v.   The  City  op 
Atlantic,  Appellant. 

A  sandpit  lies  on  or  near  the  north  side  of  a  street  upon  which  there 
was  no  sidewalk.  The  travel  upon  it  was  on  a  wagon  track  running 
along  near  the  south  line  of  the  street  and  at  some  distance  from  the 
pit.  This  track  was  used  by  foot  passengers.  The  pit  was  little 
used,  and  quite  shallow,  and  sand  was  taken  from  it  along  an  incline 
2  from  street  to  pit.  Some  children  went  along  the  incline,  dug  into 
the  banks  of  the  pit  and  so  undermined  it  as  to  cause  its  fall  and  their 
death.  There  was  a  yerdiot  for  one  hundred  dollars  which  was  set 
aside  because  of  its  smallness.  Held,  error  because  the  city  was  not 
bound  to  erect  such  a  fence  or  barrier  as  would  prevent  children  of 
tender  years  from  going  into  such  a  pit.  The  city  was  not  bound  in 
the  exercise  of  reason  and  judgment  to  anticipate  what  happened 
here. 

Practice  in  Supreme  Court.  Where  a  verdict  is  set  aside  for  being 
1  too  small,  the  person  against  whom  the  verdict  ran  may  appeal  from 
such  order  and  urge  that  he  is  not  liable  in  any  sum.  Deshxr,  J., 
took  no  part. 
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Appeal  from  Cass  District  Court. — ^Hon.  N.  W, 
Macy,  Judge. 

Monday,  October  15, 1894. 

This  is  an  action  to  recover  damages  for  the  death 
of  William  D.  Talty,  the  minor  son  of  the  plaintiflE. 
The  death  of  the  deceased  was  caused  by  the  caving  of 
a  bank  of  sand  at  or  near  the  north  line  of  Fourth 
street,  in  the  city  of  Atlantic.  It  is  claimed  that  the 
city  was  negligent  in  not  guarding  the  approach  to  the 
excavation  so  as  to  protect  children  from  the  temptation 
offered  by  the  sandpit  to  expose  themselves  to  danger 
by  digging  therein,  and  that  by  reason  of  such  negli- 
gence the  deceased  went  from  the  street  to  the  sandpit, 
and,  while  engaged  in  digging  in  the  sand,  the  bank, 
without  negligence  on  his  part,  caved,  and  fell  upon 
him  and  caused  his  death.  There  was  a  trial  by  jury, 
which  resulted  in  a  verdict  for  the  plaintiff  for  one 
hundred  dollars.  The  plaintiff  filed  a  motion  for  a  new 
trial,  which  motion  was  sustained,  and  the  defendant 
appeals. — Reversed. 

JRockafellow  &  Scott  and  John  W.  Scott  for  appellant. 

DeLano  &  Meredith  and  Willard  (&  Willard  for 
appellee. 

RoTHROCK,  J. — I.  It  appears  from  the  evidence 
in  the  case  that  on  the  twenty-seventh  day  of  Novem- 
ber, 1890,  William  D.  Talty  and  his  brother,  and  F.  J. 
Hawley,  and  Robt.  Jensen,  who  were  all  small  boys 
from  seven  to  nine  or  ten  years  of  age,  went  to  a 
sandpit  in  the  outskirts  of  the  city  of  Atlantic,  with 
shovels  and  a  small  cart,  and  dug  sand  in  a  bank  in 
the  pit,  and  carted  some  of  it  to  the  home  of  the  Talty 
boys,  near  by,  and  put  it  in  a  chicken  coop.  They 
were  at  this  play  in  the  forenoon,  and  returned  and 
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resumed  the  digging  in  the  afternoon.  While  engaged 
in  shoveling  the  sand,  the  bank  in  which  they  were 
digging  caved  and  fell  down  upon  the  boys,  and  caused 
the  death  of  all  of  them  but  Robert  Jensen.  The 
sandpit  was  located  on  land  owned  by  one  Bobezin,  on 
the  north  side  of  Fourth  street  in  said  city.  Bobezin 
owned  some  four  or  five  acres  of  land  north  of  the 
street,  and  there  was  a  fence  along  the  north  line  of 
the  street.  Sometime  before  the  disaster  occurred, 
Bobezin  moved  his  fence  in  on  his  own  land  for  a  short 
distance,  so  that  sand  could  be  removed  from  his  land 
without  interference  with  his  inclosure.  This  made  a 
curve  in  the  fence  something  like  a  semicircle.  In 
order  that  sand  could  be  conveniently  loaded  and 
hauled  into  the  street,  there  was  an  incline  or  roadway 
from  the  street  down  into  the  pit,  and  teamsters 
backed  their  wagons  down  this  incline,  and  loaded 
them  in  that  position.  The  pit  was  not  extensively 
used.  There  were  wagonloads  taken  from  it  occasion- 
ally, only.  It  was  of  small  dimensions,  and  in  no 
place  more  than  five  or  six  feet  deep.  There  is  some 
conflict  in  the  evidence  on  this  question.  Some  wit- 
nesses fixed  the  depth  at  from  three  to  four  feet 
and  others  at  five  or  six  feet.  There  is  also  a  differ- 
ence in  the  testimony  of  the  witnesses  in  reference  to 
the  condition  of  the  banks.  The  witnesses  having  the 
better  opportunity  of  knowing  the  fact,  stated  that  the 
banks  were  not  perpendicular,  but  sloped  toward  the 
center,  something  like  the  shape  of  a  dish  or  a  bowl. 
Other  witnesses  testified  that  the  south  bank  next  the 
street  was  perpendicular,  and  one  stated  that  a  few 
days  before  the  accident  there  was  **one  place  whei*e 
maybe  a  half  a  load  of  sand  had  been  scooped  out 
under  like.''  The  street  on  or  near  the  line  from  which 
the  sand  was  taken  was  not  a  public  thoroughfare. 
There  were  no  sidewalks,  and  the  travel  along  the 
street  was  upon  a  wagon  track  near  the  south  side,  some 
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distance  from  the  sandpit.  There  were  no  paths  made 
by  persons  traveling  on  foot,  and  persons  walking 
along  the  street  kept  in  the  wagon  track.  The  children 
above  named  went  in  and  out  of  the  sandpit  by  the 
incline  or  roadway  used  for  backing  in  the  wagons  to 
be  loaded.  There  was  no  duty  devolving  on  the  city 
to  erect  a  barrier  to  protect  travelers  on  the  street  from 
injury  by  falling  into  the  pit.  It  is,  or  at  least  it  ought 
to  be,  conceded  that  it  was  not  dangerous  to  the  trav- 
eling public.  And  the  evidence  shows  beyond  cavil  or 
dispute  that  the  accident  occurred  by  reason  of  the 
children  digging  into  and  undermining  the  bank  on 
the  south  side  of  the  pit,  and  near  the  line  of  the  street. 
The  only  living  witness  of  the  casualty  was  the  boy 
Jensen.  He  was  examined  on  the  trial  in  behalf  of  the 
plaintiff,  and  the  following  is  his  testimony  in  reference 
to  the  extent  of  the  digging  of  sand  by  the  four  boys: 
**In  the  forenoon  the  Talty  boys  and  I  went  over 
to  the  sandbank.  Were  there  most  of  the  forenoon,  and 
were  digging  in  the  sand,  and  shoveling  out.  We 
were  digging  back  into  the  bank,  trying  to  dig  a  place 
up  into  the  bank  for  little  houses.  We  went  home  to 
dinner,  and  after  dinner  went  back  again,  and  the 
Hawley  boy  with  us.  Commenced  digging  again  in 
the  sand  where  we  had  been  digging  the  little  houses 
in  the  forenoon.  We  dug  south  into  the  bank.  We 
dug  a  hole  in  the  bank  in  three  places,  and  the  Hawley 
boy  was  digging  a  place  for  himself.  Willie  Talty  was 
digging  a  place  for  him,  and  the  little  Talty  boy  and  I  was 
digging  a  place  for  us.  In  the  forenoon  the  little  Talty 
boys  asked  me  to  go  over  to  the  sandbank  with  them, 
to  get  sand.  That  Mrs.  Talty  (their  mother)  said  they 
could  go  and  bring  down  some  sand  to  the  house,  and 
we  went  over  there,  and  brought  a  little  load  of  sand 
back  home  at  noon,  and  put  the  sand  in  Mrs.  Talty's 
chicken  coop.  When  we  got  back  to  Mr.  Talty's  with 
the  sand,  and  going  to  the  chicken  house,  Mrs.  Talty 
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was  there  on  the  porch,  back  of  house,  toward 
the  chicken  coop.  We  brought  the  shovels  home  with 
us  at  noon.  That  afternoon  they  wanted  me  to  go 
back  with  them.  That  was  after  the  Hawley  boy  came 
over  there.  ^^  There  is  a  conflict  in  the  evidence  as  to 
the  exact  location  of  the  south  side  of  the  sandpit  with 
reference  to  the  north  line  of  the  street.  As  we  read 
it,  there  is  a  very  clear  preponderance  showing  that  up 
until  the  digging  was  done  by  the  children  the  excava- 
tion was  wholly  north  of  the  street.  But  we  regard  that 
question  as  of  but  little  consequence  in  determining 
this  appeal.  There  is  no  real  controversy  as  to  the 
proper  location  of  the  north  line  of  the  street.  We 
have  stated  the  facts  quite  fully,  because  we  base  our 
conclusion  as  to  the  rights  of  the  parties  in  this  appeal 
upon  the  evidence  in  the  case. 

II.  As  has  been  stated,  the  verdict  of  the  jury 
was  for  one  hundred  dollars.  One  ground  of  motion 
for  new  trial,  stated  in  different  forms,  was  that  the 
verdict  of  the  jury  was  the  result  of  passion  and 
prejudice,  and  contrary  to  the  evidence  bearing  upon 
the  question  of  the  amount  of  damages  sustained  by 
the  estate  of  the  deceased.  The  judgment  entry  sus- 
taining the  motion  for  a  new  trial  is  as  follows: 
''March  29,  1892.  Now  on  this  date  the  motion  to  set 
aside  the  verdict  of  the  jury,  and  for  a  new  trial 
herein,  and  in  arrest  of  judgment,  coming  on  for  final 
determination,  and  the  court  being  fully  advised  in  the 
premises,  it  is  ordered  by  the  court  that  the  motion  be, 
and  the  same  is  hereby,  sustained,  and  the  verdict  of 
the  jury  set  aside,  and  a  new  trial  granted,  upon  the 
ground  of  insufficiency  of  the  amount  of  the  verdict,  if 
there  is  any  liability  against  the  defendant  at  all,  and 
overruled  on  all  other  grounds,  and  the  defend- 
1  ant  at  the  time  excepts  to  the  judgment  and  rul- 

ing of  the  court."    After  a  careful  consideration 
of  all  the  evidence  in  the  case,  our  judgment  is  that  the 
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motion  should  have  been  overruled  on  the  ground  that 
the  evidence  did  not  authorize  a  verdict  in  any  amount. 
It  is  claimed  in  behalf  of  appellee  that  the  defendant 
is  in  no  position  to  urge  that  a  judgment  for  one 
hundred  dollars  should  be  rendered  against  the  city, 
and  at  the  same  time  insist  that  the  evidence  was 
insufficient  to  authorize  a  verdict  in  any  amount;  and 
that  the  defendant  should  be  required  to  submit  to  the 
order  for  a  new  trial,  and  if,  upon  such  a  new  trial, 
there  should  be  a  verdict  for  the  plaintiflE,  the  question 
as  to  the  sufficiency  of  the  evidence  can  then  be  pre- 
sented. We  think  that  no  such  circumlocution  is 
required.  This  is  not  what  is  known  as  a  verdict  for  a 
merely  nominal  sum,  and  yet  it  is  so  insignificant  in 
amount  as  to  indicate  that,  in  the  minds  of  the  jury, 
the  evidence  did  not  warrant  substantial  damages. 
Indeed,  it  may  be  said  to  be  a  fair  inference  that  the 
verdict  was  the  result  of  sympathy  for  the  friends  of 
the  deceased,  rather  than  a  finding  of  a  legal  right  to 
recover  upon  the  evidence.  The  defendant  no  doubt 
can  well  afford  to  pay  the  amount  of  this  verdict  and 
the  costs  of  the  action,  rather  than  incur  the  expense 
of  another  trial,  even  if  there  should  be  a  verdict 
against  the  plaintiff. 

III.  There  can  be  no  question  that  if  this  action 
had  been  brought  to  recover  for  the  death  of  an  adult 
person  there  would  be  no  right  of  recovery.  No  recov- 
ery could  be  had  in  such  case,  because  the  casualty  would 
have  been  the  result  of  the  inexcusable  negligence  of 
the  deceased.  And  no  action  would  lie  for  an  injury 
to  a  traveler  upon  the  street,  who  should  in  the  day- 
time, for  some  reason,  leave  the  traveled  track,  and 
fall  into  the  excavation.  Counsel  for  appellee  cite 
cases  in  which  it  is  held  that  if  an  obstruction  or  exca- 
vation be  permitted  which  renders  a  street  dangerous 
to  persons  or  vehicles,  whether  the  excavation  be  in 
the  street  or  so  near  it  as  to  be  dangerous  to  persons 
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traveling  on  the  street,  the  city  or  town  may  be  liable. 
It  is  sufficient  to  say  that  the  facts  in  this  case  present 
no  such  question.  Surely  the  city  was  under  no  obli- 
gation to  erect  a  fence  across  the  incline  to  the  sandpit 
to  protect  travelers.  And  there  is  no  suggestion  that 
there  should  have  been  a  barrier  along  the  line  of  the 
street  opposite  to  the  bank  of  the  pit.  The  obligation 
to  do  this  is  not  suggested  by  anything  in  this  record. 
Such  a  claim  would  be  entirely  without  merit,  because 
it  conclusively  appears  that  the  children  went  in  and 
out  by  the  incline  or  roadway.  These  general  obser- 
vations are  in  line  with  the  decisions  of  this  court  as 
well  as  those  of  courts  of  last  resort  elsewhere. 

IV.     The  case  involves  the  liability  of  the  city  to 
another  class  of  persons  than  travelers  upon  its  streets. 

The  question  is,  was  the  city  negligent  in  not 
2         erecting  such  a  fence  or  barrier  as  would  have 

prevented  children  of  tender  years  and  immature 
judgment  from  exposing  themselves  to  danger,  not  by 
merely  entering  upon  the  adjoining  land  and  falling 
into'an  excavation  or  pit,  but  from  injury  to  the  children 
while  at  their  play,  brought  upon  themselves  by  under- 
mining the  bank.  The  doctrine  of  contributory  negli- 
gence of  an  adult  does  not  apply  to  young  children. 
The  court  very  properly  instructed  the  jury  in  this  case 
that  the  deceased  was  required  to  exercise  that  degree 
of  care  which  may  reasonably  be  expected  from  one 
under  the  same  conditions,  of  the  same  age,  and  sur- 
rounded by  the  same  circumstances.  The  rule  applica- 
ble to  the  city  in  determining  whether  its  officers  were 
negligent  is,  was  the  situation  of  the  sandpit  in  such 
close  proximity  to  the  street,  the  condition  of  the  pit  as 
to  its  extent  and  all  the  surroundings,  such  as  to  require 
the  authorities  of  the  city,  in  the  exercise  of  reasonable 
judgment,  to  anticipate  that  children  might  be  allured 
to  the  pit  from  the  street,  and  with  shovels  and  spades 
excavate  holes  in  the  bank  to  such  an  extent  as  to 
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endanger  their  lives.  K  there  is  warrant  in  the  evi- 
dence to  authorize  such  a  finding,  the  city  is  liable. 
Was  the  question  of  negligence  involved  in  such  doubt 
that  fairminded  men  might,  upon  an  impartial  and 
honest  consideration  of  all  the  facts  and  circumstances, 
find  that  the  city  was  negligent?  If  such  a  finding 
should  be  sustained,  it  appears  to  us  that  nothing  short 
of  fencing  streets  would  excuse  cities  and  towns  from 
actions  like  this.  At  every  place  where  there  is  a  cut 
or  embankment  in  a  street,  barriers  would  be  required 
to  prevent  boys  from  being  allowed  to  use  the  sloping 
banks  in  winter  as  coasting  ground,  to  their  injury. 
We  think  the  accident  was  one  of  a  class  so  rare,  unex- 
pected, and  unforeseen  that  defendant  can  not  be 
charged  with  negligence  for  failure  to  guard  against  it. 
Three  separate  actions  were  brought  to  recover  for 
the  death  of  the  three  boys.  In  the  case  for  the  death 
of  the  boy  Hawley,  decided  at  the  present  term,  there 
was  a  verdict  and  judgment  for  the  plaintiff  for  five 
hundred  dollars.  In  the  other  case  there  was  a  verdict 
and  judgment  for  the  city.  It  thus  appears  that  three 
juries  have  passed  upon  the  question  of  liability,  in  one 
of  which  the  jury  determined  that  there  was  no  cause 
of  action,  and  in  the  other  two  the  verdicts  are  for  such 
meager  amounts  as  to  lead  to  the  belief  that  they  wore 
a  compromise  among  the  jurymen,  or  that  they  believed 
there  was  no  real  ground  for  a  verdict  for  substantial 
damages.  It  is  useless  to  review  authorities  in  a  case 
like  this,  for  the  reason  that  no  two  cases  can  be  found 
based  upon  like  facts.  As  supporting  the  views  herein 
expressed,  see  Murphy  v.  City  of  Brooklyn^  98  N.  Y. 
642;  Keyes  v.  Village  ofMarcellus,  50  Mich.  438,  15  N. 
W.  Rep.  542;  Gavin  v.  City  of  Chicago,  97  111.  66; 
Goeltz  V.  Town  of  Ashland,  44  N.  W.  Rep.'  (Wis.)  770; 
Ratte  V.  Bawson,  52  N.  W.  Rep.  (Minn.)  965;  Clarke 
V.  City  of  Richmond,  5  S.  E.  Rep.  (Va.)  369;  Frost  v. 
Railroad,  64  N.  H.  220,  7  Atl.  Rep.  790.  In  Railroad  v. 
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Stout,  15  Wall.  657,  which  was  an  action  to  recover 
damages  to  an  infant  of  tender  yeai's  for  an  injury 
received  while  engaged  with  other  boys  playing  with  a 
turntable,  which  was  left  unlocked,  and  revolved  easily 
on  its  axis,  it  was  held  that  the  question  of  negligence 
of  the  railroad  company  was  properly  submitted  to  the 
jury.  There  are  other  cases  which  follow  that  doctrine. 
It  appears  that  in  StouVs  case,  boys  had  been  previously 
seen  playing  with  the  turntable,  and  that  at  one  time 
this  occurred  when  the  railroad  employees  were  work- 
ing on  the  track,  in  sight,  and  not  far  distant.  This 
case  is  in  many  other  respects  unlike  the  case  at  bar. 
The  fact  that  the  turntable  had  been  used  in  play  by 
the  boys  was  a  strong  circumstance  tending  to  show 
that  its  use  was  with  the  assent  of  the  employees  of  the 
railroad  company.  In  the  case  at  bar  the  wife  of  the 
owner  of  the  land  on  which  the  sandpit  was  located 
testified  that  in  the  forenoon  of  the  day  of  the  fatal 
accident  she  told  the  boys  to  **get  out  of  there;  that 
they  were  not  allowed  to  be  there ;  and  shortly  after 
that  they  went  away;''  and  that  she  did  not  know  of 
their  return  in  the  afternoon  until  she  heard  the  outcry 
from  the  boy  who  escaped.  Our  conclusion  is  that  the 
motion  for  a  new  trial  should  have  been  overruled,  and 
judgment  entered  on  the  verdict.     Reversed. 

Deemeb,  J.y  took  no  part  in  the  decision  of  this 
case. 


Digitized  by  VjOOQIC 


OS 

144 

99 

61ft 

92' 

is; 

113 

484| 

92 

144 

130 

475 

92 

I44I 

138 

134 

144  QuiNCY  V.  GiNSBAOH.  [92  Iowa 


JosiAH  p.  QuiNCY,  Appellant,  v.  Nicholas  Ginsbaoh 

et  ah 

Becording  Acts:  ASSioNftENT  op  mortgage.  G.  borrowed  of  D.  The 
loan  was  evidenced  by  a  note  made  to  D.'s  wife  and  seoored  by  a  trast 
deed  naming  her  as  cestui  and  D.  as  tmstee.  Mrs.  D.  never  had  any 
interest  in  the  note  or  trust  deed.  D.  sold  the  note  to  plaintiff.  No 
evidence  of  the  sale  was  recorded.  Before  maturity,  G.  obtained  a 
loan  of  M.  to  pay  off  the  D.  note,  and  M.  took  a  mortgage  on  the  land. 
He  did  pay  it  to  D.  who  then  and  there,  alone,  satisfied  the  trust  deed 
and  embezzled  the  money.  Held,  the  fact  that  Mrs.  D.  did  not  join 
in  the  satisfaction  can  not  avail  plaintiff.  It  simply  enables  him  to 
assert  against  M.  whatever  Mrs.  D.  could  do;  and  she  never  had  any 
equity  in  the  land  because  she  had  no  interest  in  the  note. 

On  Rehearing. 

Monday,  October  15, 1894. 

Ira  T.  Martin  and  Haines  <&  Lyman  for  appellant. 

P.  Farrell  and  Argo^  McDuffie  <&  Reichmann  for 
appellees. 

Granger,  C.  J. — This  case  is  now  before  ub  on 
rehearing.  It  was  originally  considered  with  the  case 
of  Livermore  v.  Maxwell  and  three  other  cases,  sub- 
mitted together  and  determined  in  one  opinion.  Tho 
cases  are  reported  in  87  Iowa,  705,  55  N.  W.  Rep.  37. 
The  rehearing  is  only  as  to  the  one  case,  and  it  waa 
granted  because  of  a  mistake  of  fact  in  the  former  con- 
sideration. As  this  opinion  must  necessarily  be  supple- 
mental to  the  former  opinion,  because  of  the  other 
cases  considered  therein,  it  will  not  be  necessary  to 
fully  restate  the  facts,  and  we  may  in  some  particulars 
refer  to  the  former  opinion.  Briefly,  the  facts  are  that 
the  defendant  Ginsbach  applied  to  J.  M.  Dunn  for  a 
loan  of  money,  and  made  a  written  application  therefor, 
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which  was  forwarded  to  Jefries  &  Sons,  in  Boston, 
Massachusetts,  who  arranged  with  the  plctintiff  to  take 
the  securities  when  made.  Ginsbach  made  his  note 
for  fifteen  hundred  dollars  to  P.  M.  Dunn,  due  Novem- 
ber 1,  1800,  with  interest  at  seven  per  cent.  P.  M. 
Dunn,  by  writing  thereon,  assigned  the  note  to  John 
Jefries  &  Sons;  and  John  Jefries  &  Sons,  in  the  same 
way,  indorsed  it  to  the  plaintiff.  P.  M.  Dunn,  in  fact, 
never  had  any  interest  in  the  not«,  her  name  being 
inserted  in  the  notes  to  aid  J.  M.  Dunn  in  his  negotia- 
tions. To  secure  the  payment  of  the  note,  Ginsbach 
and  wife  made  to  J.  M.  Dunn, 'as  trustee,  a  deed  of 
one  hundred  and  sixty  acres  of  land.  In  this  deed, 
Ginsbach  and  wife  are  made  * 'party  of  the  first  part;'' 
J.  M.  Dunn,  trustee,  party  of  the  second  part;  and 
P.  M.  Dunn,  party  of  the  third  part.  The  obligation 
for  pa3niient  is  that  the  said  **party  of  the  first  part 
shall  pay  to  the  said  party  of  the  third  part,  his  heirs 
or  assigns, '^  etc.  The  obligation  of  the  trustee  is  to 
reconvey  the  premises  '*on  full  payment  of  the  indebt- 
edness.'^  Before  the  maturity  of  the  note,  Ginsbach 
obtained  a  loan  of  money  from  defendant  Moreton, 
and,  with  the  money  thus  obtained,  the  note  held  by 
plaintiff  was  paid  to  J.  M.  Dunn,  without  the  knowl- 
edge of  plaintiff,  and  the  money  was  retained  by  Dunn. 
Dunn,  at  the  time  of  the  payment,  entered  of  record  a 
satisfaction  of  the  trust  deed.  To  secure  Moreton  for 
the  loan,  Ginsbach  gave  to  him  a  mortgage  on  the  land 
in  question.  This  action  is  to  set  aside  the  entry  of 
.satisfaction  of  the  trust  deed  entered  by  J.  M.  Dunn, 
to  have  the  deed  adjudged  a  superior  lien  to  the  mort- 
gage, and  to  foreclose  his  trust  deed. 

The  district  court  denied  to  the  plaintiff  any  relief. 
On  the  former  hearing  in  this  court,  we  reversed  the 
judgment  below  wherein  it  refused  a  judgment  and 
foreclosure  against  Ginsbach  and  wife,  and  affirmed  it 
in  so  far  as  it  denied  to  plaintiff  relief  against  defend- 
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ant  Moreton,  the  effect  being  to  render  the  Moreton 
mortgage  superior  to  the  trust  deed.  By  a  reference 
to  the  former  opinion,  it  will  be  seen  that  we  assumed, 
as  a  fact,  that  the  entry  of  satisfaction  of  the  trust  deed 
was  by  both  J.  M.  and  P.  M.  Dunn,  when,  in  fact,  it 
was  alone  the  act  of  J.  M.  Dunn.  It  was  this  mistake 
of  fact  that  induced  us  to  grant  the  rehearing;  audit 
is  urged  by  appellant  that,  with  this  change  of  facts,  he 
is  entitled  to  his  decree  as  against  Moreton.  The 
theory  of  appellant  is,  that  he  is  an  innocent  purchaser 
of  the  note  J  and  under  our  holding,  in  the  former 
opinion,  that  J.  M.  Dunn  was  not  authorized  to  receive 
payments  before  the  maturity  of  the  debt,  if  even  then, 
the  entry  of  satisfaction  by  him  alone  was  without 
authority,  of  which  Moreton  must  take  notice  under 
the  terms  of  the  trust  deed.  We  are  content  with  our 
reasoning  in  the  former  opinion  with  the  facts  as  then 
understood,  and  hence  appellant  would  be  entitled  to 
no  relief  against  Moreton  had  P.  M.  Dunn  joined  in 
the  entry  of  satisfaction  of  the  deed.  This  means  that 
appellant  has  not  placed  himself  in  a  position,  by 
observing  the  requirements  of  the  recording  act,  to  free 
himself  from  equities  because  of  the  acts  or  status  of 
P.  M.  Dunn  in  the  transaction.  If  it  be  said  that 
wherein  she  would  be  protected,  appellant  may,  all  has 
been  said  that  legally  can  be.  Appellant  had  it  in  his 
power,  by  placing  his  assignment  of  record,  to  have 
rendered  the  trust  deed  valid  as  to  him,  notwithstand- 
ing the  acts  or  status  of  the  payee  in  the  note.  See 
Parmenter  v.  Oakley,  69  Iowa,  388,  28  N.  W.  Rep.  653, 
cited  in  the  former  opinion.  It  is  said  in  that  case  that 
the  '^mortgage,  in  the  absence  of  any  transfer  shown 
by  the  record,  is  presumed  to  be  owned  and  controlled 
by  the  mortgagee,  and  all  men  may  deal  with  the  mort- 
gage or  the  land,  resting  upon  this  presumption,  in  the 
absence  of  actual  knowledge  of  the  assignment  of  the 
mortgage/^    Now,  it  seems  to  us,  in  view  of  the  record, 
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that  Moreton,  when  he  took  this  mortgage,  did  so  sub- 
ject to  such  rights  or  equities  as  P.  M.  Dunn  possessed. 
Of  the  record  he  must  take  notice,  and  of  extrinsic 
facts  showing  her  without  legal  or  equitable  rights  he 
was  entitled  to  the  benefit.  Of  course,  without  such 
rights,  she  could  assert  nothing  as  against  Moreton ; 
and,  if  she  could  not,  no  more  can  appellant,  because 
of  his  failure  to  protect  himself.  Now,  P.  M.  Dunn 
had  no  interest  in  the  note,  and  never  had.  This  is 
not  a  controverted  point  in  the  case.  That  Moreton  did 
not  know  when  he  took  the  mortgage  that  P.  M.  Dunn 
had  no  actual  interest  does  not  change  the  rule.  Ap- 
pellant's rights  are  not  measured  by  what  he  might 
suppose  hers  to  be  from  the  record,  but  by  what  they 
actually  were.  Because  of  his  failure  to  bring  himself 
within  the  rule  whereby  the  record  would  protect  him, 
his  rights  are  made  to  depend  upon  actual  facts.  These 
considerations  lead  us  to  adhere  to  our  former  con- 
clusion, and  judgment  will  be  entered  accordingly. 
Bevebsed. 


Maby  M.  Davis,  Plaintiff  and  Appellant,  v.  William  ^f  |JJ 
Davis,  Defendant  and  Appellant;   N.  W.   Levt,  i^^ 
Administrator  of  the  Estate  of  Nelson  Davis,  ^*  ^i-i 
Appellee.  J'^  ^^1 

;92      147 
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Delivery  of  Deed.    A  hasband,  threatened  with  nnjust  litigation,    ^ 

1  makes  deed  to  his  wife  and  leaves  it  with  his  attorney;  after  serviee     ^    ^44 

2  of  sommons  he  records  it.  She  knew  nothing  of  the  deed  till  long  after     ' 

3  this,  and  then  she  exeonted  a  written  acceptance.    The  deed  reserved 

4  control  for  life.  Grantor  kept  all  income,  and  subsequently  oonveyed 
to  another.  Held,  the  recording  did  not  constitute  a  delivery  of  the 
deed.    Acceptance  of  said  deed  has  no  effect. 

Sams:    aorbkvknt  to  ookvst.    It  does  not  aid  a  deed  not  intended  to 
be,  and  therefore  not,  delivered,  that  grantor  has  promised,   on  con* 

5  sideration,  to  convey  the  land  embraced  in  such  deed.  Cecil  9. 
Beaver,  28  Iowa,  246;  Tillman  v,  Cooke,  39  Iowa,  402;  Palmer  «. 
Palw^er,  02  Iowa,  204,  and  Parker  v.  Parker,  56  Iowa,  111|  distin- 
guished. 
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Practice:  affirmative  belief.    Whether  one  whose  petition  to  quiet 

6  title  is  dismissed,  and  who  has  no  interest  in  lands,  ean  object  to 
affirmative  relief  as  to  snoh  land,  given  to  one  whom  she  made  defend- 
ant, is  not  decided. 

Practice  in   Supreme   Court.    Where   an    nndenied    additional 

7  abstract  avers  that  no  notice  of  appeal  was  served,  the  appeal  of  one 
who  neither  joined  issne  before  nor  excepted  to  the  decree,  will  be 
dismissed. 

Appeal  from  Cedar  District  Court, — Hon.  J.  H.  Preston, 

Judge. 

MoND  VY,  October  15, 1894. 

Action  to  quiet  title.  Decree  for  defendant  Levy, 
administrator.  PlaintiflE  and  defendant  Davis  appeal. 
Affirmed. 

Wolf  (6  Hanley,  A.  P.  McGuirk,  E.  F.  Bichman 
and  Sturdevant  &  Sturdevant  for  appellant  Mary  M. 
Davis. 

J.  E.  Hume  for  appellant  William  Davis. 

J.   Carskadden  and  Wheeler  d  Moffit  for  appellee. 

KiNNE,  J. — I.  The  pleadings  in  this  case  are  volu- 
minous, and  the  case  will  be  best  understood  if  we 
briefly  make  a  summary  of  the  claims  of  the  several 
parties,  as  disclosed  by  the  record.  Plaintiff  claims, 
in  her  action  to  quiet  title,  to  be  the  fee  owner  of  sev- 
eral hundred  acres  of  land  situated  in  the  counties  of 
Cedar,  Muscatine,  and  Story,  in  this  state,  by  virtue 

of  a  warranty  deed,  of  date  March ,  1890,  from  one 

Nelson  Davis,  her  husband,  since  deceased.  She  makes 
William  Davis,  his  wife,  and  Levy,  administrator  of 
said  Nelson  Davis,  defendants,  as  persons  claiming 
title  adversely.  Levy,  as  administrator,  claims  that 
plaintiff  has  no  interest  in  the  lands ;  that  no  deed  for 
them  from  Nelson  Davis  to  her  was  ever  delivered  to, 
or  accepted  by,  her;  that  the  deed  to  her  was  without 
consideration,  and  fraudulent  as  to  Nelson  Davis'  cred- 
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itors ;  that  if  such  a  deed  was  made  to  her  it  was  only 
for  the  purpose  of  putting  the  naked  title  in  her,  to 
avoid  contemplated  results  from  certain  unjust  litiga- 
tion against  him ;  that  said  Davis  died  a  resident  of 
the  state  of  Kansas,  and  that  claims  to  the  amount  of 
thirty-five  thousand  dollars  have  there  been  legally 
allowed  and  established  against  his  estate,  and  that  his 
estate,  exclusive  of  the  lands  in  controversy,  amounts 
to  but  seven  thousand  dollars ;  that  his  estate  is  insol- 
vent. He  asks  that  the  deed  to  plaintiff  be  set  aside, 
and  the  land  decreed  to  belong  to  the  estate,  and 
ordered  sold  to  pay  said  claims.  He  also  sets  up  his 
appointment  as  administrator  in  Kansas,  and  Muscatine 
county,  Iowa.  William  Davis  and  wife  claim  that 
plaintiff  has  no  title  to  the  land,  that  the  deed  waa 
never  delivered  to  her,  and  aver  that  William  Davis 
owns  the  land  by  virtue  of  a  warranty  deed  from  Nelson 
Davis,  his  father,  dated  September  19,  1890;  that,  if 
Nelson  Davis  made  the  deed  to  plaintiff,  it  was  only  to 
place  the  title  temporarily  in  her,  to  avoid  threatened, 
unjust  demands  of  one  Mary  J.  Concklin.  Plaintiff, 
after  denying  the  claim  of  Levy  as  administrator 
admits  the  allowance  of  a  claim,  by  the  probate  court 
of  Sedgwick  county,  Kansas,  in  favor  of  the  children 
of  Nelson  Davis,  for  thirty-one  thousand,  four  hun- 
dred and  eighty  dollars,  and  pleads  that  said  allowance 
was  procured  by  fraud,  and  conspiracy  to  cheat  and 
defraud  her.  She  questions  Levy's  right  to  maintain 
his  cross  bill.  As  to  William  Davis'  claim,  plaintiff 
denies  it,  and  says,  if  such  a  deed  was  executed  and 
delivered  to  him,  it  was  for  the  express  purpose  of 
defrauding  plaintiff,  and  so  received  by  him,  and  with 
notice  on  his  part  that  plaintiff  was  the  owner  and  in 
possession  of  the  lands,  and  that  defendant  is  not  a 
bona  fide  purchaser  for  a  valuable  consideration.  After 
the  conclusion  of  the  trial,  and  upon  the  court's 
announcement  that  he  would  dismiss  plaintiff's  peti* 


Digiti 


ized  by  Google 


/ 


/ 


150  Davis  v.  Davis.  [92  Iowa 

tion,  and  before  final  decree  was  entered,  Levy,  admin- 
istrator, amended  his  cross  bill,  alleging  that  William 
Davis'  claimed  title  to  the  lands  in  controversy  was 
void,  and  asking  that  his  deed  be  set  aside.  He  made 
said  Davis  a  party  thereto,  and  he  was  represented  by 
counsel  appearing  for  him.  The  court  entered  a  decree 
dismissing  plaintiflE's  petition ;  found  for  Levy,  admin- 
istrator, and  against  William  Davis  and  his  wife ;  estab- 
lished the  claim  of  the  children  of  Nelson  Davis  for 
thirty  thousand  dollars,  with  six  per  cent  interest 
thereon  from  April  10,  1891,  against  the  estate  of 
Nelson  Davis,  and  ordered  the  land  sold  for  the  pay- 
ment of  claims  against  the  estate  of  Nelson  Davis. 

II.     The  main  question  in  this  case  is  as  to  wheth- 
er the  deed  under  which  plaintiflE  claims  title  was  ever 

delivered  to  her.     As  bearing  upon  this  ques- 
1  tion,  it  becomes  necessary  to  refer  to  the  facts 

disclosed  by  the  record.  Nelson  Davis,  whose 
real  estate  is  in  controversy,  lived  near  Wilton,  in 
Muscatine  county,  Iowa,  from  about  1850  to  the 
year  1873.  In  1873  he  removed  to  Kansas,  and  died 
in  Wichita  in  1891.  His  entire  estate,  at  the  time 
of  his  death,  consisted  of  some  seven  thousand 
dollars,  a  part  of  which  was  in  money  on  deposit 
in  Iowa  banks  in  the  name  of  one  Winn.  He  was 
seventy  years  old  when  he  died.  He  had  been  married 
three  times.  His  second  wife,  Leona  Davis,  of  Wichita^ 
Kansas,  and  the  mother  of  his  six  children  and  heirs, 
obtained  a  divorce  from  him  in  that  state  in  1883.  In 
the  divorce  case  the  court  decreed  to  her,  for  life,  four 
hundred  and  eighty  acres  of  land  which  Davis  then 
owned  in  Kansas,  the  remainder  to  go  to  her  children. 
Deceased  became  acquainted  with  the  plaintiflE  in  New 
York  City  in  December,  1887,  and  married  her  the  fol- 
lowing January.  He  took  her  to  Colfax,  Iowa,  where 
they  remained  a  few  weeks,  and  then  they  went  to 
Europe,  returning  in  the  fall  of  1888.    In  November  of 
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that  year  they  went  to  California,  and  he  purchased 
property  at  Siminapolis,  Ventura  county,  which  he 
afterward  conveyed  to  plaintiff.  They  lived  there  until 
the  summer  of  1890.  In  February,  1890,  Davis  visited 
Muscatine  county  to  look  after  a  claim  of  twenty-five 
thousand  dollars  against  one  Abbott,  and  to  attend  to 
renting  the  land  in  controversy  at  Wilton ;  and  while 
there,  one  Mary  J.  Concklib,  with  whom  it  appears 
Davis  had  been  unduly  intimate  before  his  last  mar- 
riage, threatened  him  with  a  suit  for  breach  of  promise 
of  marriage.  Davis  appears  to  have  been  an  exceed- 
ingly penurious  man,  and  was  much  annoyed  by  the 
threatened  litigation.  He,  on  March  4,  1890,  executed 
and  acknowledged  the  deed  under  which  plaintiff  claims, 
and  left  it  in  the  hands  of  D.  0.  Cloud,  of  Muscatine, 
who  was  an  old-time  friend,  and  his  legal  adviser.  This 
deed  remained  there  until  March  20,  1890.  On  March 
19,  1890,  Davis  was  served  with  an  original  notice  of 
suit  by  the  Concklin  woman,  claiming  fifteen  thousand 
dollars  for  breach  of  promise.  The  next  morning  he 
got  the  deed  from  Cloud,  and  filed  it  for  record  in  Mus- 
catine county.  He  afterward  called  for  the  deed,  and 
took  it  away  from  the  recorder's  office.  This  deed  was 
never  in  fact  in  the  plaintiff's  possession  or  under  her 
control.  Several  months  after  the  filing  of  the  deed  the 
Concklin  suit  was  settled.  Davis  returned  to  California 
in  May,  1890,  and  on  June  10,  1890,  plaintiff  com- 
menced an  action  against  him  for  divorce  on  the  ground 
of  cruel  and  inhuman  treatment,  and  alleged  in  her  bill 
that  Davis  was  possessed  of  thirty  thousand  dollars  in 
moneys  and  credits,  and  of  over  two  hundred  and  fifty 
thousand  dollars  of  Iowa  lands,  stocks,  etc.,  and  that 
she  was  in  indigent  circumstances,  having  only  thirty- 
three  acres  of  land  at  Siminapolis,  which  was  not  pro- 
ductive. July  5,  1890,  and  while  this  suit  was  pending, 
Davis  came  to  Muscatine  county,  and  conveyed  the 
land  in  controversy  to  one  Bacon ;   and,  on  the  eigh- 
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teenth  of  the  following  September,  Bacon  quitclaimed 
the  land  back  to  Davis,  and  on  the  same  day  Davis 
made  a  conveyance  of  it  to  his  son,  the  defendant,  Wil- 
liam Davis,  taking  a  mortgage  back  for  thirty  thousand 
dollars  of  the  purchase  money.  July  19,  1890,  plaintiflE 
filed  an  application  for  alimony  in  her  divorce  suit,  in 
which  she  still  claimed  Davis  was  the  owner  of  the  Iowa 
land  and  certain  other  proi)erty.  On  this  showing  she 
was  allowed  alimony  and  counsel  fees.  The  divorce 
case  was  heard  on  November  17,  1890,  Davis  not  ap- 
pearing. It  resulted  in  her  favor,  and  on  January  16, 
1891,  a  decree  was  entered  in  which  she  was  awarded 
two  hundred  dollars  for  attorney's  fees,  and  one  hun- 
dred dollars  per  month  for  herself  from  November  18, 
1890.  About  a  week  prior  to  the  trial  of  the  divorce  case, 
plaintiflE  was  informed  by  her  California  attorneys  of 
the  execution  of  the  deed  to  her,  and  at  their  instance 
she  executed  a  writing  accepting  it,  and  also  entered 
into  an  agreement  with  said  attorneys  whereby  she  was 
to  convey  to  them  one  half  of  the  premises  in  contro- 
versy in  case  they  recovered  the  same  for  her,  and 
quieted  the  title  in  her.  The  fact  that  plaintiff  had 
been  deeded  this  Iowa  land  by  her  husband  seems  to 
have  been  kept  from  the  knowledge  of  the  court  that 
granted  the  divorce.  Davis  died  in  Wichita,  Kansas,  and 
defendant  Levy  was  there  appointed  as  administrator 
of  his  estate,  and  was  afterward  appointed  as  ancillary 
administrator  by  the  district  court  of  Muscatine  county, 
Iowa.  Claims  amounting  to  some  thirty-four  thousand 
dollars  were  filed  and  allowed  in  the  Kansas  probate 
court.  Among  the  claims  allowed  in  the  Kansas  court 
was  one  for  thirty-one  thousand,  four  hundred  and 
eighty  dollars,  based  upon  the  following  instrument: 
''Wichita,  Kansas,  September  12,  1883. 
''I  owe  my  children,  William  Davis,  Franklin 
Davis,  Nelson  Davis,  Melisia  Davis,  Henry  Davis,  and 
Lucy  Davis,  thirty  thousand  dollars  ($30,000),  payable 
at  my  death.  Nelson  Davis. ^' 
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III.     There  can  be  no  question  that  Nelson  Davis 

executed,  acknowledged,  and  filed  for  record  the  deed 

under  which  plaintiff  claims  title,  and  took  it  from 

the  oflBce  after  it  was  recorded.     It  was  never  delivered 

to  plaintiflE,  or  to  anyone  for  her.     The  delivery 

2  in  this  case  is  claimed  from  the  fact  that  the 
grantor  executed  and  filed  the  deed  for  record. 

In  determining  as  to  whether  the  acts  relied  upon  con- 
stitute a  delivery  of  the  deed,  we  must  ascertain  what 
the  intention  of  Davis  was  with  reference  thereto.    Did 
he  intend  to  make  a  complete  transfer  of  title  of 

3  the  property  by  filing  the  deed  for  record,  or  was 
his  act  for  the  accomplishment  of  some  other 

purpose!  We  have  always  held  in  such  cases  that  the 
question  of  the  grantor's  intention  was  of  controlling 
importance  in  determining  whether  his  acts  should  be 
held  to  constitute  a  delivery  so  as  to  pass  title.  Robin- 
son V.  Gouldj  26  Iowa,  93;  Craven  v.  Winter^  38  Iowa, 
471;  Steel  v.  Miller,  40  Iowa,  406;  McKenna  v.  Kelso, 
52  Iowa,  727,  3  N.  W.  Rep.  152;  Tollman  v.  Cooke,  39 
Iowa,  402;  Parker  v.  Parker,  56  Iowa,  111,  8  N.  W. 
Rep.  806;  Richardson  v.  Grays,  85  Iowa,  149,  52  N.  W. 
Rep.  10;  Bank  v.  Haney,  87  Iowa,  101,  54  N.  W.  Rep. 
61;  Button  v.  Smith,  88  Iowa,  238,  55  N.  W.  Rep.  326. 
Appellant  Mary  M.  Davis  relies  upon  the  following  and 
other  cases  as  supporting  her  contention.  Cecil  v. 
Beaver,  28  Iowa,  246 ;  Tallman  v.  Cooke,  39  Iowa,  402 ; 
Palmer  v.  Palmer,  62  Iowa,  204,  17  N.  W.  Rep.  463; 
Parker  v.  Parker,  56  Iowa,  111,  8  N.  W.  Rep.  806.  In 
the  case  first  cited  the  deeds  to  minor  children  were 
executed  at  the  instance  of  their  father,  who,  * 'without 
explanation  at  the  time,  caused  the  instruments  to  be 
recorded.'^  In  this  case  the  very  question  involved  in 
the  case  at  bar  was  not  decided,  for  the  court  says: 
''What  the  law  would  be  if  the  petition  had  made  the 
proper  case,  and  the  verbal  evidence  had  shown  (con- 
ceding its  admissibility)  that  the  plaintiflE's  sole  purpose 
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in  making  the  conveyance  to  the  children  had  been  to 
place  the  land  beyond  the  peril  of  loss  from  expected 
and  unjust  litigation,  there  is  no  occasion  to  examine.'' 
In  Tollman  v.  Cookey  39  Iowa,  402,  the  deed  was  made 
to  a  minor  when  he  was  about  four  years  old,  but  was 
not  recorded  by  the  father  until  about  ten  years  there- 
after. The  father  testified  that  delivery  was  intended 
when  the  deed  was  executed,  and  the  court  so  held. 
Palmer  v.  Palmer  was  an  action  to  set  aside  a  deed  by 
the  widow  of  William  Palmer,  deceased.  In  1881  she 
and  her  husband  executed  the  deed  in  question  to  the 
defendant,  a  son  of  William  Palmer  by  a  former  wife, 
from  whom  he  had  been  divorced.  In  February,  1882, 
William  Palmer  died.  PlaintifiE  claimed  she  was 
induced  to  sign  the  deed  by  fraud  of  the  husband  and 
of  the  defendant  Daniel,  and  that  the  deed,  though 
recorded,  was  never  delivered.  It  appeared  that  there 
was  no  consideration  for  the  conveyance,  and  no  reason 
shown  for  its  being  executed.  The  court  found  that 
fraud  had  not  been  established.  It  appeared  that  after 
this  deed  was  recorded  it  was  taken  from  the  recorder's 
office  by  the  grantee.  It  was  held  that,  though  the 
grantee  was  a  minor  when  the  deed  was  executed,  yet 
as  it  was  absolute  in  form  and  beneficial  in  eflEect,  and 
the  grantor  had  voluntarily  caused  it  to  be  recorded,  it 
was  in  law  a  sufficient  delivery  to  pass  title,  and  that  in 
such  a  case  actual,  manual  delivery  and  formal  accept- 
ance were  not  necessary.  In  Parker  v.  Parker  the  deed 
was  made  at  the  instance  of  the  husband  to  the  wife, 
but  was  left  with  other  papers  of  her  husband,  and 
found  by  her  and  placed  upon  record  after  they  had 
been  divorced.  The  court  held  that  the  evidence  showed 
that  the  grantor  intended  by  the  deed  to  surrender  all 
control  and  dominion  over  the  property,  and  that 
delivery  to  her  husband  with  intention  that  it  should 
take  affect  as  a  conveyance,  and  the  acceptance  of  the 
deed,  passed  the  title. 
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Many  cases  are  cited  by  appellant  to  the  efiEect  that 
a  deed  executed  to  a  minor,  where  it  is  beneficial  in  its 
character,  and  with  the  intention  that  it  shall  be  con- 
sidered as  delivered,  or  when  it  is  thus  executed  and 
placed  on  record  with  the  intention  to  pass  title,  will 
be  effectual  to  accomplish  that  purpose,  and  that 
assent  and  acceptance  will  be  presumed  in  the  absence 
of  evidence  showing  dissent.  Mitchell  v.  Byan,  3  Ohio 
St.  377;  Folkv.  Yarn,  9  Rich.  Eq.  303;  Wall  v.  Wall, 
30  Miss.  91;  2  Washb.  Real  Prop.  31,  582;  Compton 
V,  White,  48  N.  W.  Rep.  (Mich.)  636.  In  principle 
the  cases  of  McKenna  v.  Kelso,  52  Iowa,  727,  3  N.  W. 
Rep.  152,  and  Stevens  v.  Castel,  63  Mich.  Ill,  29  N. 
W.  Rep.  828,  ar6  like  the  one  at  bar.  From  what  the 
grantor.  Nelson  Davis,  said  and  did  at  the  time  he 
executed  and  filed  the  deed  for  record,  and  from  the 
circumstances  then  surrounding  him,   we  may  be  able 

to  ascertain  with  what  intent  he  then  acted.  It 
4         appears  that  prior  to  his  last   marriage  he  had 

been  unduly  intimate  with  a  woman  named 
Concklin;  that  in  March,  1890,  he  was  in  Iowa,  look- 
ing after  his  lands  and  other  business  interests;  that 
he  knew  that  the  Concklin  woman  was  about  to  sue  him 
for  fifteen  thousand  dollars  for  alleged  breach  of  prom- 
ise of  marriage ;  that  he  went  to  the  office  of  his  attor- 
ney, Hon.  D.  C.  Cloud,  in  Muscatine,  told  him  of  the 
threatened  suit,  said  it  was  a  blackmailing  scheme, 
and  that  the  woman  should  not  have  any  of  his  prop- 
erty,— that  he  would  convey  it  all  to  his  wife.  At  the 
time  the  deed  was  executed  the  grantor  said  nothing 
about  making  further  provision  for  his  wife,  but  did 
say  that  he  had  already  provided  for  her.  He  said 
there  was  no  need  of  his  wife  knowing  anything  about 
the  matter;  that  **she  will  deed  it  back  to  me  whenever 
I  want  it;  I  don't  mean  that  they  shall  have  any 
money  on  this  blackmailing  scheme.''  Such  were  the 
circumstances  surrounding  the  execution  of  the  deed. 
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It  was  left  with  Mr.  Cloud  until  March  20,  when  Davis 
called  for  it  and  filed  it  for  record.  The  notice  of 
the  Concklin  woman's  suit  had  been  served  upon 
Davis  on  the  day  before.  The  suit  was  settled  in 
September  of  the  same  year.  The  testimony  as  to 
what  the  grantor  said  and  did  when  he  made  and  filed 
the  deed  for  record  is  not  contradicted.  We  think  it 
clearly  appears  from  all  the  evidence  surrounding  the 
transaction  that  Davis,  in  executing  and  filing  the  deed, 
had  no  thought  of  passing  the  title  to  the  land  therein 
described  to  his  wife.  On  the  contrary,  his  evident  and 
oft-expressed  intention  was  to  avoid  the  threatened 
peril  to  his  property  from  the  breach  of  promise  suit. 
While  there  is  evidence  as  to  statements  claimed  to 
have  been  made  by  Davis,  sometime  after  he  executed 
and  filed  the  deed  for  record,  to  the  eflEect  that  he  had 
given  the  land  to  his  wife,  yet,  in  view  of  all  the  cir- 
cumstances, we  conclude  that  the  deed  to  her  was  never 
delivered,  and  was  not,  therefore,  eflEective  to  pass  the 
title  to  her  for  any  purpose.  She  never  knew  that  the 
deed  had  been  made  until  long  afterward,  and  then  did 
not  learn  the  fact  from  her  husband.  If  he  had  intend- 
ed to  thus  give  her  the  land,  it  would  be  reasonable  to 
suppose  that  he  would  at  some  time  advise  her  of  it, 
but  he  never  did  so.  Again,  the  conditions  of  the  deed 
itself,  reserving  in  himself  the  agency  and  control 
of  the  land  during  his  lifetime,  and  his  subsequently 
conveying  it  to  another ;  his  control  of  its  income ; 
his  retention  of  the  deed,  and  concealing  from 
his  wife  the  fact  of  its  execution,  are  circum- 
stances, while  not  conclusive  as  showing  the  grantor's 
intention,  all  in  harmony  with  the  intent  evidenced 
by  Davis  in  his  conversation  with  the  witness  Cloud, 
and  tend  strongly  to  rebut  the  presumption  which 
the  law  raises  from  his  act  in  filing  the  deed  for 
record.  We  place  but  little  weight  upon  the  claimed 
declarations  of  the  grantor  as  to  his  intentions,  they 
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having  been  made  long  after  the  execution  and  filing 
of  the  conveyance.  They  were  not  a  part  of  the  res 
gestae.  They  were  made  to  persons  having  no  interest 
in  the  matter,  and,  if  admissible  (a  question  we  do  not 
determine),  they  were  made  at  a  time  and  under  cir- 
cumstances when  it  was  natural  that  Nelson  Davis 
should  attribute  his  act  to  motives  other  than  a  desire 
to  escape  from  the  legal  clutches  of  his  late  paramour. 

Certain  letters  from  Davis  to  his  wife  were  intro- 
duced in  evidence.  We  need  not  determine  the  ques- 
tion of  their  admissibility,  for,  if  competent,  they 
contain  nothing  which  tended  to  show  that  Davis 
intended  to  give  the  land  to  his  wife.  While,  as  to 
minors  and  others  incapable  of  accepting  a  conveyance, 
the  law  will  presume  an  acceptance,  yet  in  case  of  an 
adult  grantee,  who  rests  under  no  legal  disability,  the 
general  rule  is  that  there  must  be,  not  only  delivery, 
but  an  acceptance,  of  the  deed.  In  this  case  a  written 
acceptance  was  executed  by  the  grantee  long  after  the 
execution  and  filing  of  the  deed  for  record.  This  ac- 
ceptance was  ineffectual.  The  acceptance,  to  be  avail- 
able, must  have  been  of  the  thing  oflEered,  of  what  the 
grantor  intended  to  convey ;  and  if,  as  we  hold,  there 
was  no  intention  by  the  deed  to  pass  the  title  to  plain- 
tiflf,  there  was  nothing  to  accept.  By  no  act  on  her 
part  could  she  aflEect  the  intention  of  her  husband  in 
the  execution  of*  the  deed.  Were  it  otherwise,  she 
would,  in  legal  effect,  be  both  grantor  and  grantee. 

IV.  Appellant  Mary  M.  Davis  insists  that  the 
conveyance  should  be  sustained  because  it  was  executed 
pursuant  to  a  previous  verbal  promise  of  the 
6  grantor,  for  a  consideration  of  several  thou- 
sand dollars  received  by  the  grantor  from  her. 
We  shall  not  enter  into  an  extended  discussion  of  the 
evidence  relating  to  these  claims.  As  we  have  said, 
the  deed  was  executed  to  avoid  the  possible  result  of 
the  Concklin  suit — to  put  his  property  beyond  the  reach 
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of  that  litigation.  That  was  the  sole  motive  which 
impelled  Nelson  Davis  to  make  it,  and  it  matters  not 
what,  if  any,  promise  he  made  to  execute  a  deed  to  his 
wife,  inasmuch  as  it  was  not  executed  in  fulfillment  of 
it.  Furthermore,  and  without  rehearsing  the  facts 
disclosed  in  this  record,  we  may  say  that  we  are  unable 
to  give  credence  to  the  exceedingly  improbable  tale  of 
plaintiff,  relating  to  her  loan  of  money  to  her  husband. 
Much  of  the  testimony  touching  that  matter  was  incom- 
petent, but,  if  we  should  treat  it  as  properly  before  us, 
it  fails  to  establish  what  is  claimed  for  it. 

V.  PlaintiflE  contends  that  the  administrator.  Levy, 
can  not  maintain  his  cross  bill;  that,  though  plaintiff 
made  him  a  party,  his  right  was  limited  to  defending 

as  to  the  deed;  that  the  allowance  of  the  thirty 

6  thousand  dollar  claim  by  the  probate  court  in 
Kansas  is  not  binding  on  her,  and  that  it  was 

obtained  by  fraud  and  collusion.  As,  for  the  reasons 
heretofore  given,  plaintiff  holds  no  title  to  the  land  in 
controversy,  and  as,  by  reason  of  being  divorced,  she 
can  have  no  dower  interest  in  said  lands,  we  are  not 
called  upon  to  decide  the  question  thus  presented. 

VI.  Plaintiff  files  a  motion  to  strike  the  argument 
of  William  Davis  from  the  files,  and  to  dismiss  his 
appeal,  because  no  appeal  was  ever  taken,  and  because 

there  was  no  issue  between  him  and  Levy,   ad- 

7  ministrator.     The  cross  petition  of  Levy,  admin- 
istrator, as  amended,  charged  that  the  deed  to 

William  Davis  was  void.  While  William  Davis  appeared 
thereto,  he  filed  no  pleading  taking  issue  as  to  the 
matters  thus  set  up  against  him,  nor  did  he  take  excep- 
tions to  the  entry  of  a  decree  against  him.  So  far  as 
the  record  shows,  he  made  no  objection  to  the  decree. 
In  an  additional  abstract  he  asserts  that  he  appealed 
and  served  proper  notice  thereof,  but  that  is  denied  by 
appellant  Mary  M.  Davis.  In  a  further  amendment 
filed  by  William  Davis,  it  does  not  appear  that  any 
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notice  of  appeal  was  served  upon  Mary  M.  Davis  or  her 
attorneys.  In  view  of  this  condition  of  the  record,  we 
think  the  motion  should  be  sustained.  The  decree  of 
the  district  court  is  affirmed. 


F.  A.  V.  Ingeesoll  et  al.  v.  Woodley  Hatwabd, 
Appellant. 

Law  and  Equity:  Practice.    An  action  for  possession,  bothpar- 

2  ties  claiming  title  in  fee,  and  defendant  title  by  prescription,  sboold 

3  be  tried  at  law. 

Waivxr.    Error  in  transferring  such  an  action  to  eqnity  is  not  waived 

4  because  defendant  thereafter  asks  to  have  it  tried  on  depositions. 

Practice  in  Supreme  Court.    Where  an  assignment  of  errors  is  not 

1    filed  with  the  abstract,  bnt  long  before  trial  term  and  after  oi>ening 

argument  by  api>ellee,  there  being  a  showing  for  the  delay,  the 

assignment  will  not  be  stricken,  bat  appellant  pays  costs  of  said 

argument . 

Save.  Where  opening  argument  is  made  by  appellee  because  no  assign- 
ment of  errors  is  filed,  it  will  not  be  stricken  because  an  argument 
subsequently  filed  entitled  appellant  to  the  opening. 

Appeal  from  Boone  District  Court. — Hon.  J,  L.  Stevens, 

Judge. 

Monday,  Octobeb  15,  1894. 

Action  of  right  to  recover  the  possession  of  lot 
number  17,  block  number  91,  in  the  city  of  Boone.  On 
motion  of  the  plaintiffs  the  cause  was  transferred  to  the 
equity  side  of  the  calendar,  and  tried  to  the  court. 
Decree  for  plaintiffs,  and  defendant  appeals. — Reversed. 

J.  C.  Cook  and  E.  S.  Penfield  for  appellant. 

B.  F.  Jordon  for  appellees. 

Deemeb,  J. — The  appeal  of  this  case  was  perfected 
on  the  tenth  day  of  February,  1893,  and  the  abstract  filed 
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May  2.  An  amended  abstract  by  appellees  was  filed  Sep- 
tember 16,  accompanied  by  appellees'  opening  argument. 

January  16,  1894,  appellant  filed  an  assignment 
1  of  errors;  and,  at  the  same  time,  appellant  filed 

a  motion  to  strike  appellees'  opening  argument 
from  the  files  on  the  ground  that  by  the  filing  of  the 
assignment  of  errors  the  burden  was  cast  upon  him, 
and  he  was  entitled  to  the  opening  argument.  On  the 
eighteenth  day  of  January,  appellees  filed  a  motion  to 
strike  the  assignment  of  errors  from  the  files  on  the 
grounds  that  it  was  not  filed  with  the  abstract,  was 
filed  too  late,  and  without  peimission  of  the  court.  The 
case  was  appealed  to  the  January,  1894,  term  of  this 
court;  but  on  motion  of  appellant  it  was  continued 
until  the  May  term,  in  order  that  he  might  file  an 
argument  in  support  of  his  assignment  of  errors.  The 
case  has  now  been  fully  argued  upon  the  assignment  of 
errors  and  is  submitted  with  the  motions  for  our  deter- 
mination. As  an  excuse  for  not  filing  the  assignment 
of  errors,  with  the  abstract,  the  appellant  showed  that 
he  employed,  as  sole  counsel  to  conduct  his  appeal 
herein,  E.  L.  Green,  of  Boone  county,  who  prepared 
the  abstract  in  the  case ;  that,  shortly  after  his  employ- 
ment. Green's  wife  sickened  and  died,  and  a  short  time 
thereafter,  and  on  the  twenty-eighth  of  August,  1893, 
Green  himself  died.  Thereafter,  and  on  December  20, 
1893,  appellant  retained  E.  S.  Penfield  to  look  after  the 
case,  and  directed  Penfield  to  procure  the  services  of 
J.  C.  Cook,  Esq.  Upon  an  examination  of  the  records 
by  Penfield  and  Cook,  they  found  no  assignment  of 
errors ;  and  they  immediately  prepared  the  one  which 
is  now  on  file,  and  served  it  upon  counsel  for  appellee 
January  13,  1894.  It  is  also  shown  that,  when  Green 
prepared  the  abstract,  something  was  said  about  an 
assignment  of  errors,  but  why  it  was  omitted  from  the 
abstract  is  not  shown,  unless  it  can  be  inferred  to  be 
from  the  trouble  that  Green  was  laboring  under  because 
of  the  sickness  and  death  of  his  wife. 
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Rule  51  of  the  rules  of  practice  provides  that  the 
assignment  of  errors  shall  be  served  at  the  time  the  ab- 
stract is  served,  and  that  '4f  served,  or  filed  later  than 
herein  provided,  the  assignment  may,  on  motion,  be 
stricken  from  the  files,  but  the  court,  in  its  discretion, 
may  waive  the  failure ;  but  not  without  the  imposition 
of  terms,  if  it  appears  that  the  appellee  has  been  sub- 
jected to  any  inconvenience  by  the  failure.''  By  reason 
of  the  continuance  of  the  case  at  the  January  term,  to 
which  it  was  appealed,  the  May  term  became  the  trial 
term.  Brown  v.  Base,  55  Iowa,  734,  7  N.  W.  Rep.  133. 
The  assignment  of  errors  was  filed  long  before  the  May 
term,  and  appellees  had  filed  an  argument  on  the  assign- 
ment of  errors  in  ample  time  for  the  submission  of  the 
case  at  the  May  term.  The  only  inconvenience  to 
which  appellees  have  been  put  is  the  expense  of  prepar- 
ing their  opening  argument  on  the  merits  of  the  case. 
We  think,  in  view  of  the  showing  made,  that  the  mo- 
tion to  strike  the  assignment  of  errors  should  be  over- 
ruled, but  appellant  should  pay  the  cost  of  preparing 
appellees'  opening  argument.  Appellant's  motion  to 
strike  appellees'  opening  argument  should  be  overruled. 
As  the  case  stood  upon  the  abstract,  and  amendment 
thereto,  the  appellees  had  the  opening  of  the  case,  and 
their  argument,  filed  before  the  assignment  of  errors 
was  prepared  and  sei-ved,  ought  not  to  be  stricken. 

II.  The  petition  in  the  case  was  in  the  usual  form 
of  such  papers  in  actions  to  recover  the  possession  of 
real  property,  alleging  that  plaintiflEs  were  the  absolute 
owners  and  entitled  to  the  possession  of  the  premises, 
and  that  defendant  wrongfully  kept  them  out  of  the 
possession  thereof.  It  was  accompanied  by  an  abstract 
of  title  showing  the  fee  to  be  in  the  plaintiflEs. 
2  The  prayer  was:  "Wherefore,  plaintiflE  demands 
judgment  for  the  possession  of  said  real  property 
and  for  costs."  In  answer,  defendant  denied  that 
plaintiflEs  were  the  owners  of  said  property,  or  that  they 

Vol.  92  la— 11 
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were  entitled  to  the  immediate  possession  thereof.  Ho 
further  averred  that  he  was  the  absolute  and  unqualified 
owner  of  the  premises ;  that  he  purchased  the  same  on 
or  about  December  15,  1875,  from  one  D.  B.  Knight, 
who  was  the  husband  of  one  of  plaintifiEs;  that  he  im- 
mediately went  into  the  possession  of  the  premises, 
under  his  contract  of  purchase,  and  has  remained  in 
the  actual,  notorious,  and  adverse  possession  ever  since. 
And  he  asked  that  plaintiflEs'  petition  be  dismissed,  and 
that  he  have  judgment  for  costs.  The  reply  of  plain- 
tiffs admits  that  defendant  is  in  the  possession  of  the 
premises,  and  denies  each  and  every  affirmative  allega- 
tion of  the  answer.     Upon  the  issues  thus  made, 

3  the  plaintiffs  moved  to  transfer  the  case  from  the 
law  to  the  equity  side  of  the  calendar.      This 

motion  was  sustained,  against  defendant's  objection, 
and  exception  taken,  and  the  ruling  is  assigned  as  error. 
The  answer  was  in  effect  a  plea  of  the  statute  of  limita- 
tions, or  of  title  by  prescription,  obtained  by  adverse 
possession  of  the  premises  for  more  than  ten  years 
under  a  claim  of  right.  Such  a  defense  is  purely  legal, 
and  would  have  been  good  at  common  law  to  an  action 
of  ejectment.  The  court  was  in  error  in  ordering  a 
transfer  to  the  equity  side  of  the  calendar,  and  in  tiy- 
ing  the  case  as  an  equity  cause ;  and  the  defendant  was 
deprived  of  his  right  to  a  trial  by  jury,  which  the 

4  law  guarantees  to  him.    After  the  order  of  trans- 
fer was  made,  defendant  filed  a  motion  asking 

the  court  ^*to  order  the  cause  set  down  to  be  tried  and 
heard  on  depositions  of  the  witnesses  of  the  parties.'' 
This  motion  was  sustained,  and  the  case  ordered  tried 
on  depositions  and  documentary  evidence.  It  is  insisted 
that  by  making  this  motion  appellant  waived  the  error 
of  the  court  in  ordering  the  case  transferred  to  equity. 
We  have  had  occasion  to  consider  this  question  recently, 
in  the  case  of  Palmer  v.  Palmer,  90  Iowa,  17,  57  N.  W. 
Rep.  645 ;  and  we  there  held  that  an  agreement,  made 
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after  an  order  of  transfer,  to  try  the  case  as  in  equity, 
did  not  waive  the  error  of  the  court  in  sending  the  case 
to  the  equity  side  of  the  docket.  Following  that  case, 
we  must  hold  there  was  no  waiver. 

Other  errors  are  discussed  by  counsel,  but  as  the 
case  must  be  reversed  on  the  ground  above  stated,  and 
as  the  questions  presented  will  not  arise  upon  another 
trial,  we  must  decline  to  discuss  them.  The  judgment 
and  decree  of  the  district  court  are  beversed. 


Jacob  Dishong  v.  Iowa  Life  and  Endowment  Asso-     "«n^ 

114    275 

r^i63 

1129    667 


oiATiON,  Appellant.  f^'^ 


Aasomption  of  mutual  iksxtsakcs  assooiation's  liabilitt.     One 

1  eompanj  issued  endowment  policies  before  the  act  of  1886  prohibit- 
ing fatore  issues  of  such.    Another  company,  which  has  issaed  no 

2  snch  policies,  assumes  its  liabilities.  Held,  the  members  of  the  latter 
are  not  liable  to  assessment  to  pay  endowment  policies  assumed. 

Estoppel,    The  fact  that  members  of  the  association  absorbed  have  paid 

3  death  assessments  for  members  of  both  associations,  does  not  estop 
denying  liability  for  endowment  policies  issued  by  the  first. 

Appeal  from  Mahaska  District  Court.— Ro^.  D.  Ryan, 

Judge. 

Monday,  October  15, 1894. 

Action  in  equity  to  compel  the  defendant  to  collect 
and  pay  an  assessment  on  two  certificates  of  member- 
ship held  by  the  plaintiff.  There  was  a  hearing  on 
the  merits,  and  a  decree  for  the  plaintiff.  The  defend- 
ant appeals. — Beversed. 

John  F.  &  W.  R.  Lacey  for  appellant. 

George  W.  Lafferty  and  Pound  &  Burr  for  appellee. 
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Robinson,  J. — In  July,  1881,  the  Western  Mutual 
Aid  Society  of  Des  Moines  issued  to  the  plaintiff  a 
certificate  of  membership,  and  at  the  same  time  issued 
to  his  wife  a  similar  one,  which  has  been  assigned  to 
him.  The  society  named  was,  at  the  time  stated,  and 
continued  to  be  until  after  December  19,  1889,  a  cor- 
poration organized  under  the  laws  of  this  state,  for 
purposes  stated  in  its  articles  of  incorporation  as  follows : 
^^The  object  of  this  society  is  for  the  purpose  of  mutual 
benefit,  by  furnishing  insurance  upon  the  lives  of  its 
members  upon  the  mutual  assessment  plan,  for  the 
benefit  of  their  beneficiaries,  at  the  actual  cost  thereof.'' 
The  articles  also  provided  that  the  society  should  have 
no  capital  or  revenue  excepting  that  derived  from 
assessments  of  its  members,  and  that  no  member 
should  be  liable  for  any  fees,  dues,  or  assessments  not 
provided  for  in  his  certificate  of  membership.  In 
transacting  the  business  for  which  it  was  organized, 
the  society  issued  two  kinds  of  certificates,  one  of 
which  provided  for  the  payment  to  the  beneficiary  of 
the  net  proceeds  of  one  full  assessment,  at  schedule 
rates,  not  exceeding  two  thousand  dollars,  upon  due 
proof  of  the  death  of  the  member  to  whom  the  certifi- 
cate was  issued.  The  other  contained  the  same  provi- 
sion, and,  in  addition,  another,  which  is  in  words  as 
follows:  **Endowment:  And  this  society  further 
agrees  that  when  this  certificate  shall  have  been  main- 
tained in  full  force  by  the  prompt  payment,  by  the  said 
member,  on  or  before  maturity,  of  all  dues  and  assess- 
ments for  a  period  of  ten  full  consecutive  years,  this 
certificate  may  then  mature  as  an  endowment,  if  the 
member  shall  so  elect,  within  ten  days  thereafter,  in 
which  case  this  society  shall  pay  to  the  said  member 
personally  the  net  proceeds  of  a  half  assessment,  at 
schedule  rates,  upon  all  contributing  members  at  that 
date,    and  received  at  the  Des  Moines  oflBce,  within 
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thirty  days  from  the  date  of  the  notice  of  an  assessment 
therefor,  not  exceeding  the  sum  of  one  thousand  dol- 
lars; provided,  that,  upon  payment  of  that  amount,  this 
certificate  shall  be  canceled  and  surrendered  to  this 
society.''  The  certificates  in  suit  contain  the  provision 
quoted.  The  defendant  was  organized  as  a  corporation 
under  the  laws  of  this  state  prior  to  the  year  1886,  for 
purposes  stated  in  its  articles  of  incorporation  as  fol- 
lows: *'The  general  nature  and  business  of  this  asso- 
ciation shall  be  to  do  a  life  and  endowment  insurance 
business,  under  the  mutual  assessment  and  cooperative 
plan,  for  the  purpose  of  insuring  the  lives  of  individ- 
uals, and  accumulating  and  paying  endowments;  to 
receive  applications  and  issue  policies  or  certificates 
therein  for  life  and  endowment  insurance  upder  said 
plan;  to  make  assessments  for  death  losses,  and  col- 
lect annual  dues;  to  adopt  by-laws  for  the  govern- 
ment of  the  association;  to  own  personal  property, 
and  transfer  the  same ;  to  own  real  estate,  as  permitted 
by  the  laws  of  Iowa,  and  incumber  and  transfer  the 
same;  accumulate  endowment  funds,  and  invest  the 
same,  as  by  the  laws  of  Iowa  provided;  and  to  possess 
all  the  powers  and  perform  all  the  acts  that  such  mutual 
benefit  cooperative  endowment  association  can  perform 
under  the  laws  of  Iowa."  The  articles  further  provided 
that  money  received  on  assessments  made  to  meet 
death  losses  in  excess  of  the  percentage  to  be  paid  the 
beneficiary,  together  with  the  accumulated  interest  on 
losses,  and  all  sums  realized  from  lapses  and  reinstate- 
ments, should  constitute  an  endowment  fund.  The 
certificate  of  membership  issued  by  the  defendant  pro- 
vided for  the  distribution  of  the  endowment  fund,  but 
did  not  contain  any  provision  for  any  endowment 
similar  to  that  contained  in  the  certificates  in  suit.  In 
the  year  1886,  chapter  65  of  the  Acts  of  the  Twenty-first 
General  Assembly  was  enacted.  That,  in  eflfect,  pro- 
hibited such  associations  as  the  aid  society  and  the 
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defendant  from  contracting  to  pay  such  endowments 
as  those  provided  for  in  the  certificates  of  the  plaintiff. 
The  defendant  amended  its  articles  of  incorporation  in 
1886  to  comply  with  the  act,  and,  after  that  took  effect, 
neither  the  aid  society  nor  the  defendant  issued  any 
certificates  like  those  in  question.  In  December,  1889, 
the  aid  society  and  the  defendant  entered  into  an  agree- 
ment, a  copy  of  which  is  as  follows : 

**This  agreement,  made  and  entered  into  this  nine- 
teenth day  of  December,  1889,  between  the  Western 

Mutual  Aid  Society  of  Des  Moines,  Iowa,  of  the 
1  first  part,  and  the  Iowa  Life  and  Endowment 

Association  of  Oskaloosa,  Iowa,  of  the  second 
part,  witnesseth  that,  both  of  the  said  parties  being  cor- 
porations organized  under  the  laws  of  the  state  of  lowa,^ 
that,  for  and  in  consideration  of  the  covenants  and 
agreements  hereinafter  stated,  the  said  party  of  the  first 
part  doth  hereby  transfer  to  the  said  party  of  the  second 
part  all  and  singular  the  membership  of  the  said  party 
of  the  first  part;  and  said  party  of  the  first  part  doth 
hereby  reinsure  the  said  members,  and  each  of  them, 
with  the  said  party  of  the  second  part,  as,  and,  in  fact 
and  in  law,  members  of  and  in  the  said  party  of  the 
second  part;  the  said  party  of  the  second  part  being, 
by  this  transfer  and  reinsurance,  authorized  and  em- 
powered to  make  assessments  upon  said  members  to 
the  same  extent  and  for  like  purposes,  and  to  collect 
and  to  receive  the  same  and  the  annual  dues  of  members 
upon  the  same  terms  as  did  the  said  party  of  the  first 
part,  and  as  said  party  had  the  right  to  do  under  the 
respective  certificates  of  said  members  and  the  by-la ws^ 
and  rules  of  said  party  of  the  first  part.  In  considera- 
tion of  which  the  said  party  of  the  second  part  hereby 
accepts  the  transfer  and  assignment  of  the  membership 
of  the  party  of  the  first  part,  as  above  stated,  and 
receives  and  reinsures  them  as  members  of  good  stand- 
ing in  the  association  of  said  party  of  the  second  part^ 
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and  doth  hereby  assume  and  bind  itself  to  perform  the 
covenants  existing  between  the  party  of  the  first  part 
and  the  said  members,  hereby  transferred  as  evidence 
of  their  respective  certificates  of  membership,  as  pro- 
vided in  the  articles  of  incorporation  of  said  party  of 
the  first  part;  and  the  said  members  shall  be  entitled 
to  the  same  rights  of  action  against  said  party  of  the 
second  part  as  they  would  have  had  against  said  party 
of  the  first  part,  to  enforce  any  of  their  rights  under 
their  respective  contracts  of  insurance,  subject  to  the 
same  defenses  as  the  party  of  the  first  part  could  have 
made  under  their  articles  of  incorporation.  It  being 
the  intent  and  meaning  of  this  contract  that  the  said 
party  of  the  second  part  shall  take  the .  place  of  said 
party  of  the  first  part  in  the  contract  between  it  and  its 
present  members,  in  good  standing,  and  become  the 
insurer  of  the  said  members  in  the  association  of  the 
said  party  of  the  second  part,  under  the  same  contracts 
held  by  said  members  from  the  party  of  the  first  part, 
and  that  the  members  of  the  Western  Mutual  Aid 
Society  shall,  by  virtue  af  this  contract,  become  and  be 
members  of  the  Iowa  Life  and  Endowment  Association, 
with  all  of  their  rights  under  their  certificates  of  mem- 
bership fully  secured  and  preserved  to  them,  and  subject 
to  all  the  duties  and  obligations  of  the  party  of  the 
second  part  to  which  they  are  bound  under  their  re- 
spective certificates  of  membership.  It  is  hereby  agreed 
that  until  noon  on  the  fourth  day  of  February,  1890, 
the  Western  Mutual  Aid  Society  retains  full  control 
and  direction  of  the  business  and  membership  of  their 
society,  and  that  at  and  on  said  date  said  society  will 
deliver,  and  said  Iowa  Life  and  Endowment  Associa- 
tion shall  be  entitled  to  and  shaU  have  full  possession 
and  control  of  the  membership  and  business  of  the  said 
Western  Mutual  Aid  Society,  with  all  the  rights  and 
liabilities  existing  between  said  society  and  its  members, 
respectively,  as  fully  to  all  intents  and  purposes  as  the 
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same  now  exists  by  virtue  of  the  contracts  as  contained 
in  the  certificates  of  membership  held  by  them  respec- 
tively. 

'^Western  Mutual  Am  Society, 
**By  W.  E.  Miller,  President,  and 
'^JoHN  Shaffer,  Secretary. 
**IowA  Life  and  Endowment  Association, 
"By  C.  P.  Searle,  President  of  the  Iowa  Life  and 
Endowment  Association;  Cyrus  Beede,  Sec- 
retary, and  George  K.  White,  General  Man- 
ager.'^ 
The  plaintiff  and  his  wife  paid  all  assessments 
made  after  the  agreement  took  effect,  as  well  as  those 
made  before.    The  defendant,  to  pay  endowments  pro- 
vided for  by  certificates  like  those  of  plaintiff,  assessed 
only  such  of  the  former  members  of  the  aid  society  as 
held  similar  certificates,  and  made  no  assessments  on 
members  who  held  defendant's  certificates.    After  the 
certificates  in  suit  had  been  in  force  ten  years,  in  July, 
1891,  the  holders    elected    to  have  them  mature  as 
endowments.    When  the  agreement  for  the  transfer  of 
the  business  of  the  aid  society  to  the  defendant  was 
made,  the  former  had  about  five  hundred,  and  the  latter 
about  five  hundred  and  fifty,  members  in  good  standing. 
In  July,  1891,  about  ninety-seven  of  the  former  mem- 
bers of  the  aid  society  remained  in  good  standing,  of 
whom  only  apartheid  certificates  like  those  in  suit; 
and  there  were  about  six  hundred  and  fifty  members 
in  good  standing  in  both  companies.     Of  those,  many 
have  become  members  of  the  defendant  since  the  agree- 
ment of  1889  was  entered  into.    The  defendant  made 
assessments    upon  the   former  members  of  the  aid 
society  who  held   endowment  certificates  to  pay  the 
certificates  of  plaintiff,  but  he  demands  that  an  assess- 
ment be  made  for  one  half  schedule  rates  on  aU  con- 
tributing members  of  the  defendant  who  were  such 
members  when  his  certificates  matured,  to  be  collected 
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and  paid  on  each  certificate.  The  defendant  claims 
that  the  contract  made  between  it  and  the  aid  society, 
so  far  as  it  can  be  constraed  to  require  the  payment  of 
endowment  certificates  issued  by  the  latter  by  assess- 
ments upon  its  own  members,  is  unauthorized  and 
void.  The  decree  of  the  district  court  required  the 
defendant  to  make  a  half  assessment,  at  schedule  rates, 
on  all  members  who  were  contributing,  at  the  date  of 
the  maturity  of  the  certificates,  for  their  payment. 
The  prohibitory  part  of  the  act  of  1886  did  not  apply 
to  contracts  of  insurance  made  before  it  took  effect. 
Those  in  suit  provide  for  an  assessment  **upon  all  con- 
tributing members'^  of  the  aid  society  when  the  endow- 
ments shall  mature.  The  terms  of  that  provision  are 
broad  enough  to  include  all  contributing  members  at 
the  maturity  of  the  endowment,  whether  they  hold 
endowment  certificates  or  not.  The  certificates  in  suit 
provide  that  the  society  may  classify  its  membership 
for  purposes  of  assessment  when  it  shall  appear  expe- 
dient, in  which  case  members  are  to  be  assessed  only 
to  pay  benefits  in  their  own  class;  but  it  does  not 
appear  that  a  classification  was  ever  made  by  the  aid 
society. 

It  is  claimed  that  the  articles  of  incorporation  of 
the  aid  society  did  not  authorize  it  to  issue  endowment 

certificates,  but  we  do  not  find  it  necessary  to 
2  decide  that  question ;  and,  for  the  purposes  of 

this  case,  it  may  be  conceded  that  such  certifi- 
cates were  valid  obligations  of  the  aid  society.  The 
real  question  we  are  required  to  determine  is  whether, 
by  the  agreement  of  December,  1889,  the  members  of 
the  defendant  became  liable  to  pay  assessments  made 
to  pay  endowments  provided  for  by  the  certificates  of 
the  aid  society.  The  certificates  which  the  defendant  has 
issued  are  the  agreements  between  it  and  its  members, 
and  fix  the  liability  of  the  members,  excepting  as  mod- 
ified or  otherwise  affected  by  the  articles  of  ineorpora- 
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tion  and  by-laws  of  the  defendant.  But  those  contain 
nothing  which  makes  its  members  liable  for  such 
assessments,  nor  do  they  in  terms  authorize  its  officers 
to  create  such  an  obligation.  After  the  act  of  1886 
took  effect,  the  defendant  could  not  have  issued  to  new 
members  certificates  providing  for  endowments  like 
those  in  question ;  nor  could  it  then  assume  or  create  a 
liability  for  such  endowments  on  the  part  of  any  of  its 
members  whose  contracts  of  insurance  did  not  in  some 
manner  provide  for  it. 

The  agreement  of  1889,  so  far  as  it  relates  to  the 
endowments  in  question,  can  only  be  performed  on  the 
part  of  defendant  through  the  medium  of  assessments. 
It  has  no  other  source  from  which  to  obtain  the  neces- 
sary funds.  If  valid  as  to  its  own  members,  it  creates 
a  liability  on  their  part  for  a  kind  of  insurance  in  which 
they  have  no  interest,  which  they  can  not  obtain,  and 
for  which  their  contracts  do  not  provide.  The  act  of 
1886  authorized  the  performance  of  valid  contracts  for 
endowments  already  made,  but  prohibited  the  making 
of  new  ones  similar  to  those  in  suit.  After  it  took  effect, 
the  defendant  could  not  have  entered  into  contracts 
giving  to  its  own  members  the  advantages  of  endow- 
ment insurance  like  that  in  question;  and  there  is  less 
reason  for  holding  that  it  could  impose  upon  them  bur- 
dens of  such  insurance  for  the  sole  benefit  of  others. 
The  practical  operation  of  the  contract,  if  it  were  to 
have  the  effect  contended  for  by  the  plaintiff,  would  be 
to  give  to  members  of  the  aid  society  who  hold  endow- 
ment certificates  (said  to  be  not  more  than  eighteen  in 
number)  all  the  advantages  which  accrue  from  both 
death  and  endowment  benefits,  and  the  right  to  have 
assessed  for  them  the  six  hundred  members  of  the  de- 
fendant who  do  not  hold  such  certificates,  while  the 
members  last  named  have  the  right  to  assessments  on 
the  holders  of  the  endowment  certificates  for  death  ben- 
efits only.     To  give  the  contract  that  effect  would  be 
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not  only  unauthorized,  but  would  perpetrate  a  gross 
injustice. 

It  is  said  the  defendant  has  had  the  benefits  of  the 
contract,  and  is  now  estopped  to  deny  its  validity.  The 
benefits  received  by  the  members  of  the  aid  soci- 
3  ety  appear  to  be  as  great  as  those  they  have  con- 
ferred. They  have  paid  assessments  made  on 
account  of  the  death  of  members  of  the  defendant,  and 
the  latter  have  paid  assessments  made  on  account  of  the 
death  of  members  of  the  aid  society.  Members  of  that 
society  have  been  required  to  pay  more  assessments  for 
death  benefits  than  they  would  have  paid  had  the  consol- 
idation of  the  two  corporations  not  been  made,  but  the 
beneficiaries  of  their  certificates  are  entitled  to  assess- 
ments from  more  members  than  they  could  have 
assessed  if  the  consolidation  had  not  been  effected. 
The  defendant  has  never  recognized  any  liability  to 
make  the  assessments  demanded  by  the  plaintiff,  and  its 
members  have  never  paid  such  assessments,  nor  in  any 
manner  admitted  liability  for  them.  The  plaintiff  and 
his  wife  were  chargeable  with  knowledge  of  the  want  of 
power  in  the  defendant  to  make  the  assessments  in 
question  when  they  paid  those  which  have  been  made 
upon  them.  We  conclude  that  the  defendant  is  not 
estopped  to  make  the  defense  pleaded.  Our  attention 
has  not  been  called  to  any  case  which  is  in  all  respects 
like  this,  although  it  is  somewhat  similar  to  that  of 
Twiss  V.  Association,  87  Iowa,  733,  55  N.  W.  Eep.  8. 
See,  also,  Bockhold  v.  Society y  21  N.  E.  Eep.  (111.  Sup.) 
794;  Kennan  v.  Bundle,  51  N.  W.  Eep.  (Wis.)  426.  So 
far  as  the  agreement  in  question  seeks  to  place  upon  the 
defendant  liability  for  the  payment  of  the  endowments 
provided  for  by  the  certificates  in  suit,  it  is  unauthor- 
ized and  void.    The  decree  of  the  district  court  is 
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172  W.  A.   Hawley,  Administrator,  Etc.,  v.  City  of 


Atlantic,  Appellant. 

Practice :  verdict  nok  obstante.  Where  it  is  charged  that  a  child  was 
killed  bj  the  failure  of  a  city  to  prevent  it  from  getting  from  a  street 
into  a  sandpit,  a  finding  that  the  banks  caved  in  npon  it  and  that  the 
jury  "can't  say"  whether  the  accident  woald  have  occurred  even  if 
the  city  had  maintained  barriers  reasonably  sufficient  to  protect  per- 
sons lawfully  using  the  street,  does  not  entitle  the  city  to  a  judg- 
ment, notwithstanding  the  general  verdict  against  it.  Deshsb,  J., 
took  no  part. 

Appeal  from  Cass  District  Court. — Hon.  H.  E.  Deemee, 

Judge. 

Tuesday,  October  16, 1894. 

Action  for  the  recovery  of  damages  for  the  death 
of  Frederick  J.  Hawley,  a  minor  child.  Verdict  and 
judgment  for  plaintiff.    Defendant  appeals. — Affirmed. 

Rockafellow  d  Scott  and  J.  W.  Scott  for  appellant. 

DeLano  &  Meredith^  Willard  <&  Willard  and  H.  G. 
Curtis  for  appellee. 

KiNNE,  J. — I.  The  petition  charges  that  the  death 
of  plaintiff's  intestate  was  caused  by  the  negligence  of 
the  defendant  in  permitting  parties  to  excavate  in  one 
of  the  public  streets  of  defendant  city,  and  to  take 
therefrom  sand,  thereby  making  a  hole,  the  banks  of 
which  were  nearly  perpendicular,  and  liable  to  give 
way,  causing  the  death  of  anyone  who  happened  to  be 
in  said  pit;  that  the  condition  of  said  pit  was  open  and 
notorious  for  such  a  length  of  time  that,  in  the  exercise 
of  ordinary  care,  defendant  and  its  agents  and  em- 
ployees could  have  known  thereof,  and  have  prevented 
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accidents  by  placing  obstructions  about  said  pit, 
or  causing  it  to  be  filled;  that  on  November  27, 
1890,  Frederick  J.  Hawley,  then  a  small  boy,  about 
seven  years  of  age,  and  living  in  the  vicinity  of  said 
pit,  while  passing  along  or  playing  in  the  public  streets 
of  defendant,  was  tempted  and  induced  by  the  situation 
of  said  excavation  to  go  into  the  same  for  the  purpose 
of  digging  and  hauling  sand  therefrom  in  play,  and 
while  therein,  and  without  fault  or  negligence  on  his 
part,  and  by  reason  of  the  negligence  of  defendant,  the 
earth  caved  in,  and  fell  upon  him,  causing  his  death. 
Damages  are  claimed  in  the  sum  of  fifteen  thousand 
dollars.  The  answer  denies  all  of  the  allegations  of  the 
petition.  The  cause  was  tried  to  a  jury,  who  returned 
a  verdict  for  plaintiff  for  five  hundred  dollars.     The 

court  submitted  to  the  jury  the  following,  among 
1  other,   special  interrogatories:      **Do  you  find 

that  the  deceased  left  the  street  and  went  upon 
the  adjacent  premises,  and  was  there  killed  by  the 
banks  of  said  pit  caving  upon  himT'  *'Yes.^'  *'Do 
you  find  that  the  accident  would  have  occurred  even  if 
the  city  had  at  the  time  and  place  maintained  guard 
railings  or  barriers  reasonably  sufficient  for  the  protec- 
tion of  persons  lawfully  using  the  said  streets  '^Can't 
say."  Defendant  moved  for  a  judgment  on  the  special 
findings  on  the  grounds  that  it  was  not  shown  that  it 
was  guilty  of  any  negligence ;  that  the  jury  failed  to 
find  that  the  accident  occurred  by  reason  of  the  want 
of  barriers  or  guard  rails;  that  there  is  no  evidence  to 
support  the  general  verdict;  that  the  special  findings 
are  opposed  to  and  inconsistent  with  the  general  ver- 
dict, and  show  that  defendant  is  not  liable.  The  court 
overruled  the  motion,  and  entered  a  judgment  on  the 
verdict.  None  of  the  evidence  is  set  out  in  the  record. 
II.  As  counsel  rely  only  upon  the  interrogatories 
and  answers  above  set  out,  we  have  omitted  those  from 
which  nothing  is  claimed.     By  the  answer  to  the  first 
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interrogatory  the  jury  found  that  the  accident  did  not 
occur  upon  the  street,  but  upon  premises  adjacent  there- 
to.    The  answer,  ''Can't  say,"  is  equivalent  to  no 
answer  at  all.  The  case  of  Talty,  administrator,  against 
the  same  defendant,  and  decided  at  this  term  (60  N. 
W.  Rep.  516),  arose  out  of  the  same  accident,  and  the 
law  applicable  to  such  cases  is  thus  stated  therein: 
*'Tbe  rule  applicable  to  the  city  in  determining  whether 
its  officers  were  negligent  is,  was  the  situation  of  the 
sandpit  in  such  close  proximity  to  the  street,  the  con- 
ditions of  the  pit  as  to  its  extent  and  all  surroundings, 
such  as  to  require  the  authorities  of  the  city,  in  the 
exercise  of  reasonable  judgment,   to  anticipate  that 
children  might  be  allured  to  the  pit  from  the  street,  and 
with  shovels  and  spades  excavate  holes  in  the  bank  to 
such  an  extent  as  to  endanger  their  lives!"     It  is  also 
held  in  that  case  that  the  question  as  to  whether  the 
pit  where  the  accident  occurred  was  in  the  street  or 
adjacent  to  it  was  not  controlling.     It  follows  from  the 
law  as  established  in  the  Talty  case  that  the  finding  of 
the  jury  that  the  accident  happened  outside  of  the  limits 
of  the  street  does  not  necessarily  affect  plaintiff's  right 
to  recover.     It  depends  upon  the  situation  of  the  pit 
with  reference  to  the  street,  its  extent,  and  other  cir- 
cumstances; and,  as  we  have  no  evidence  in  this  record, 
we  must  assume  that  the  necessary  facts  were  established 
to  warrant  the  verdict,  unless  the  answer  to  the  other 
interrogatory  shows  the  contrary.     It  is  claimed  that 
the  answer,  ''Can't  say,"  should  be  taken  as  showing 
that  the  jury  failed  to  find  the  city  negligent,  and  hence 
the  finding  and  the  general  verdict  are  not  consistent. 
As  we  have  said,  the  answer  is  to  be  treated  as  if  none 
had  been  given.     It  is  not  necessarily  inconsistent  vrith 
the  general  verdict.     To  warrant  a  judgment  upon 
special  findings  against  a  general  verdict,  the  findings 
must  be  absolutely  inconsistent  therewith.     Crouch  v. 
Deremore,  59  Iowa,  43,  12  N.  W.  Rep.  759;  O'Donnell 
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V.  Hastings y  68  Iowa,  271,  26  N.  W.Rep.  433;  Mershon 
V.  Insurance  Co., 34  Iowa,  87;  Lamb  v.  Society, 20  Iowa, 
127;  Hardin  v.  Branner,  25  Iowa,  364;  Bills  v.  City  of 
Ottumwaj  35  Iowa,  107.  There  was,  then,  no  error  in 
overruling  defendant's  motion.    Affirmed. 

Beemer,  J.,  took  no  part. 


Parsons  &  Dolan  and  James  0.  Davis  v.  George  A. 
Hawley,  Appellant. 

Attorney  Fee:  Lien:  settlbhent  bt  client.  A  defendant  who  is 
served  with  notice  of  attorney's  lien  is  liable  if  he  settles  the  jadg- 
ment  against  him,  pending  appeal  ;bat  he  is  liable  for  what  is  justly  due. 
only.  Where  there  is  a  compromise  of  a  judgment  demand,  attorney 
fees  shonld  be  based  on  what  is  obtained  by  the  settlement,  and  not 
on  the  amount  of  the  judgment. 

Appeal  from   Keokuk   Superior  Court. — Hon.  Henry 
Bank,  Jr.,  Judge. 

Tuesday,  October  16,  1894. 

Action  at  law  to  recover  attorney's  fees.  The 
cause  was  tried  before  the  court  without  a  jury,  and  a 
judgment  was  rendered  for  the  plaintiffs  for  three  hun- 
dred dollars.     Defendant  appeals. — Reversed, 

James  H.  Anderson  for  appellant. 

Parsons  <&  Dolan  and  Jas.  C,  Davis  for  appellees. 

RoTHROCK,  J. — It  appears  that  in  the  year  1889 
one  Verburg  commenced  an  action  against  George  A. 
Hawley,  appellant  herein,  for  the  conversion  of  two 
horses,  a  wagon,  and  harness.  After  the  suit  was  com- 
menced, and  before  it  was  tried,  Hawley  delivered  the 
horses  to  Verburg,  and  a  trial  was  had  for  the  conver- 
sion of  the  wagon  and  harness.  The  trial  resulted  in  a 
judgment  in  favor  of  Verburg  for  seven  hundred  and 
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seventy-eight  dollars.  Hawley  appealed  the  case  to 
this  court,  and  pending  the  appeal  the  parties  settled 
the  cause,  and  by  a  stipulation,  the  judgment  appealed 
from  was  reversed.  After  the  cause  was  settled  in  this 
court,  and  the  judgment  reversed,  the  plaintiffs  herein, 
as  attorneys  for  Verburg,  filed  an  application  for  a  re- 
hearing of  the  order  reversing  the  judgment,  which 
was  overruled.  The  application  for  a  rehearing  appears 
to  have  been  founded  upon  the  thought  that  a  notice 
of  a  lien  for  attorney's  fees  attached  to  the  judgment, 
and  the  parties  had  no  right  to  settle  the  case  without 
making  provision  for  the  payment  of  the  attorney's 
fees.  It  appears  that  shortly  after  the  original  action 
was  commenced  the  attorneys  of  Verburg  served  a 
notice  on  Hawley  of  a  claim  for  three  hundred  dollars 
attorney's  fees.  After  the  judgment  was  rendered  they 
entered  another  notice  of  record,  claiming  five  hun- 
dred dollars  attorney's  fees.  Counsel  for  appellant 
insists  that  these  notices  were  not  in  proper  form,  and 
therefore  not  in  compliance  with  the  statute,  which  is 
section  215  of  the  Code.  The  objection  is  not  well 
taken,  and  we  do  not  think  it  is  necessary  to  set  out 
the  notices  and  discuss  the  question. 

There  is  nothing  in  this  whole  record  to  show  why 
such  an  enormous  judgment  was  recovered  for  the  con- 
version of  a  wagon  and  harness,  except  the  testimony 
of  one  of  counsel  for  appellees  that  the  conversion  was 
a  grievous  wrong  and  outrage,  amounting  almost  to 
highway  robbery.  The  fact  is  that  the  fees  claimed  by 
the  attorneys  and  allowed  by  the  court  far  exceed  the 
value  of  the  subject  of  the  action.  The  parties  to  the 
judgment  had  the  right  to  settle  their  case  after  it  was 
appealed  to  this  court.  The  statute  authorizing  a  lien 
does  not  provide  for  a  lien  on  the  judgment,  but  upon 
the  claim  against  the  adverse  party,  or  the  money  in  his 
hands.  And  the  rights  of  the  parties  are  the  same 
whether  the  notice  of  a  lien  be  given  before  or  after 
judgment. 
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The  defendant  in  the  action  is  charged  with  notice 
of  the  lien,  and  if  he  settles  the  judgment  he  is  liable 
for  the  fees,  in  whatever  amount  may  be  found  to  be 
due.  Winshw  v.  Railway  Co.,  71  Iowa,  197,  32  N.  W. 
Rep.  330.  In  this  case,  as  in  the  case  cited,  there  was 
a  judgment  in  the  district  court  which  was  reversed  in 
this  court.  In  the  cited  case  a  settlement  was  made  after 
the  reversal,  and  the  fact  that  there  was  a  judgment 
in  the  district  court  for  a  certain  sum  was  not  consid- 
ered in  fixing  the  amount  of  the  attorney's  fees.  It  is 
claimed  by  counsel  for  appellant  that  the  court  erro- 
neously considered  the  amount  of  the  judgment  in  the 
district  court  as  a  basis  for  the  judgment  in  this  case. 
This  is  denied  by  counsel  for  appellees.  We  think  the 
position  of  appellant  is  well  taken.  The  plaintiffs  called 
four  witnesses  who  testified  to  the  services  rendered  in 
recovering  the  wagon  and  harness.  Three  of  these 
witnesses  stated  that  one  half  of  the  amount  of  the 
judgment  would  be  fair  compensation  for  the  services 
rendered.  The  other  witness  stated  that  three  hund- 
red dollars  to  four  hundred  dollars  would  be  a  proper 
charge.  A  witness  for  the  defendant  testified  that  sev- 
enty-five dollars  would  be  a  fair  compensation.  The 
evidence,  so  far  as  it  related  to  the  claim  against  Haw- 
ley,  should  have  been  confined  strictly  to  what  was  paid 
in  settlement  of  the  case,  and  without  regard  to  the 
judgment  that  had  been  reversed.  It  is  well  known 
that  the  amount  of  the  recovery  is  an  important  con- 
sideration in  estimating  the  proper  compensation  of 
attorneys  engaged  in  the  prosecution  of  money  demands ; 
and,  as  we  have  seen,  the  settlement  of  the  former  suit 
was  made  without  regard  to  the  amount  of  the  judg- 
ment, and,  for  aught  that  appears,  Verburg  received 
all  that  was  justly  due  for  the  claim  for  conversion  of 
the  property. 

Appellees  presented  a  motion  to  dismiss  the  appeal 
upon  the  ground  that  the  notice  of  appeal  was  not  in 
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proper  form,  and  to  strike  from  the  record  the  assign- 
ment of  errors  because  not  filed  in  time,  and  it  is 
claimed  the  assignment  of  errors  is  too  general 
and  indefinite.  The  motion  is  overruled.  It  does  not 
appear  to  be  well  taken.    The  judgment  of  the  superior 

court  is  REVEBSED. 


D.  G.  Jessup  v.  Osceola  County,  Appellant. 

Defective  Bridge :  Evidence.    In  an  action  for  injury  by  falling 

1  through  an  earth  approach  of  a  bridge,  dae  to  rotten  planks  and  pilings 
forming  its  support,  evidence  that  the  said  supports  were  found  rot- 
ten a  few  days  after  the  accident  is  admissible.  Royt  v.  Cityt  76 
Iowa,  430,  distinguished. 

Same,    A  resolution  by  the  board  tending  to  show  that  the  approach 

2  was  part  of  the  bridge  work  done  by  the  county,  is  admissible, 
though  another  bridge  is  mentioned  in  it. 

Same,    Evidence  as  to  the  general  condition  of  roads  surrounding  the 

3  bridge,  intended  to  show  that  the  county  could  not  haul  material  at  the 

4  time  of  the  accident,  with  which  to  repair  the  bridge,  is  inadmissi- 
ble when  there  is  no  evidence  that  there  was  any  intention  to  repair. 

Appeal  from  Osceola  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Tuesday,  October  16,  1894u 

Action  for  the  value  of  a  horse  killed  because  of  a 
defective  bridge.  Judgment  for  plaintiff,  and  the 
defendant  appealed. — Affirmed. 

G.  M.  Brooks,  county  attorney,  for  appellant. 

D.  D.  McCallum  for  appellee. 

Q-ranger,  C.  J. — On  the  twentieth  day  of  April, 
1892,  as  the  plaintiff's  team,  driven'by  his  hired  man, 
was  passing  over  a  bridge  and  the  approach  thereto, 
and  when  the  fore  feet  of  the  horses  were  on  the  bridge, 
the    earth    constituting    the    approach    next    to    the 
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bridge  gave  way,  and  one  horse  dropped  backward 
into  the  opening,  about  seven  feet  down,  and  was 
injured  so  that  it  died.  The  caving  in  of  the  earth 
was  caused  by  the  piling  and  planks  of  the  bridge, 
which  served  as  a  support  for  the  earth  piled  against 
them  to  make  the  approach,  being  rotten  and  giving 
way.  The  unsafe  condition  of  the  bridge  is  charged  as 
negligence  on  the  part  of  the  county.  There  was  a 
verdict  and  judgment  for  plaintiff  for  ninety  dollars. 

I.  Exceptions  were  taken  to  the  ruling  of  the 
court  in  permitting  one  L.  G.  Smith  to  testify  as  to  the 
condition  of  the  piling  and  the  plank  a  short  time  after 
the  accident.  It  is  said  that  the  ruling  is  against  the 
holding  in  Hoyt  v.  City  ofDes  Moines^  76  Iowa,  430, 41 
N.  W.  Rep.  63.  In  that  case  it  was  held  that  evidence 
was  incompetent  to  show  the  condition  afterward  of  a 
sidewalk  at  the  place  where  an  injury  occurred.  That 
ruling  was  based  on  the  thought  that  the  condition 
after  the  accident  would  not  aid  the  jury  to  know  the 
condition  at  the  time  of  the  accident.  That  is  not 
true  in  this  case.  Smith's  testimony  was  as  to  what 
he  saw  * 'shortly  or  a  few  days  after  the  accident, '^  and 
he  testified  as  to  the  rotten  condition  of  the  piling  and 
planks.    It  may  be  assumed  that  a  few  days  had  not 

materially  changed  the  conditions  in  this 
1  respect.     Had  his  testimony  been  as  to  conditions 

the  substantial  sameness  of  which  might  not  be 
presumed,  the  authority  cited  might  apply.  K  the  pil- 
ings and  planks  were  rotten  a  few  days  after  the  acci- 
dent, that  fact  would  tend  strongly,  if  not  conclusively, 
to  show  that  they  were  rotten  at  the  time  of  the  acci- 
dent. 

II.  Complaint  is  made  of  the  action  of  the  court 
in  admitting  as  evidence  the  record  of  the  board  of 
supervisors  as  to  a  bridge  west  of  the  bridge  in 
question.  It  seems  that  the  two  bridges  are  some  one 
hundred  and  sixty  feet  apart,  and  a  dike  or  embank- 
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ment  extends  from  one  to  the  other.  The  answer 
denies  that  the  county  made  the  approach  to  the 
bridge  in  question,  and  the  record  offered  (it  being  a 
resolution  of  the  board)  was  as  to  the  bridge  in 
question,  as  alleged  in  the  petition,  with  perhaps  an 
incidental  relation  to  the  other  bridge.  It  may  be  that 
both  bridges  are  on  the  ''northwest  quarter  of  sec.  8,^' 
and,  if  so,  there  is  a  little  confusion  as  to  facts: 

2  but  in  either  event  the  resolution  tended  to 
show  that  the  county  included  the  approaches 

or  ''grade  up  to  the  bridge' '  as  a  part  of  its  work,  and 
paid  for  the  same.  It  seems  to  us  that  the  testimony 
was  proper.  This  holding  disposes  of  several  assign- 
ments argued. 

III.  John  F.  Stamm  was  sheriflE  of  the  county 
and  witness  for  defendant.  He  testified  that  he  did 
traveling  throughout  the  county  in  April,  1892,  and 
that  the  weather  was  unusually  wet  and  bad.  Defend- 
ant then  attempted  to  show  by  him  the  general  condi- 
tion of  the  roads  and  streams  of  the  county  about  the 
time  of  the  accident,  which  the  court  refused,  except 
as  to  the  bridge  and  stream  in  question.     The 

3  ruling  was  right.     It  is  entirely  immaterial  as 
to  the  condition  of  the  roads  and  streams  at 

other  places  than  where  the  accident  occurred.  There 
is  a  claim  that  it  was  material  as  tending  to  show 
whether  or  not  the  county  could  have  hauled  material 
to  repair  the  bridge  at  that  season  of  the  year.  If  it 
appeared  that  the  officers  of  the  county  had  contem- 
plated a  repair  of  the  bridge,  and  had  been  prevented 
because  of  the  condition  of  the  road  from  doing  so,  the 
claim  would  appear  more  tenable.     It  can  not 

4  be  said  that  the  bad  roads  prevented  the  doing 
of  work  that  there  is  no  pretense  would  have 

been  done  if  the  roads  had  been  good.  Such  a  point  of 
defense  is  one  based  on  imagination  rather  than  facts. 
The  evidence  was  properly  excluded. 
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IV.  There  are  complaints  as  to  instructions  given 
and  refused,  but  we  think  the  law  of  the  case  was 
fairly  presented  in  the  instructions  given,  and  that 
there  is  no  error  that  should  reverse  the  ease. 
Affibmed. 


State  of  Iowa,  Appellant,  v.  Elizabeth  Price. 

Liiquor  Nuisance:  reputation.  Owner  of  building  shonld  not  be 
enjoined  simply  because  place  bears  reputation  of  being  such  nui- 
sance ;  where  the  owner  lives  in  another  town. 

Appeal  from  Mahaska  District  Court. — Hon.  D. 
Btan,  Judge. 

Tuesday,  Octobeb  16, 1894. 

Suit  in  equity  to  enjoin  an  alleged  liquor  nuisance. 
The  petition  alleges  that  the  defendant  and  one  John 
Smith,  in  a  certain  building  in  the  town  of  Elida,  in 
Mahaska  county,  sold  and  kept  for  sale  intoxicating 
liquors,  contrary  to  law.  There  was  a  trial  to  the 
court,  decree  against  Smith  on  default  and  against  the 
building  and  lot  upon  which  it  is  situated,  also  an  order 
dismissing  the  petition  as  to  defendant,  Elizabeth 
Price,  and  the  state  appeals. — Affirmed. 

Byron  W.  Pteston  for  the  state. 

No  appearance  for  appellee. 

Deemeb,  J. — The  testimony  satisfactorily  shows 
that  during  the  summer  of  1892  John  Smith  sold  and 
kept  for  sale  intoxicating  liquors  in  the  building  de- 
scribed in  the  petition,  but  it  does  not  appear  that  the 
defendant  had  any  connection  with  the  business.  On 
the  contrary,  it  is  shown  that  during  the  whole  of  that 
year  defendant  and  her  husband  lived  in  Oskaloosa, 
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and  were  there  engaged  in  conducting  a  restaurant. 
Defendant,  it  is  true,  was  the  owner  of  the  property  at 
the  time  the  nuisance  is  shown  to  have  been  in  exist- 
ence, but  she  should  not  be  enjoined,  and  charged 
with  the  costs  of  this  proceeding,  unless  she  had  knowl- 
edge of,  and  permitted,  the  unlawful  acts.  State  v. 
Severson,  88  Iowa,  714,  54  N.  W.  Rep.  347.  The 
only  testimony  tending  to  show  that  she  had  knowl- 
edge of  the  character  of  the  place  is  that  for  some  years 
it  bore  the  reputation  of  being  a  place  where  intoxicat- 
ing liquors  were  sold  contrary  to  law.  This,  no  doubt, 
is  suflBcient  in  some  cases,  but  here  it  is  shown  that  the 
defendant  did  not  live  in  the  town  where  the  premises 
are  situated ;  and  in  order  to  hold  that  an  owner  has 
notice  of  the  character  of  a  place  and  the  business 
therein  carried  on  from  the  reputation  it  bears,  it 
ought  to  appear  that  he  is  in  such  situation  as  that  he 
may  be  said  to  have  known  of  the  repute  of  the  place. 
The  court  properly  enjoined  Smith  and  the  building, 
in  which  he  conducted  the  unlawful  business,  and  did 
not  err  in  dismissing  the  petition  as  to  defendant 
Price.    Affirmed. 


Mary  Keefe,  Administratrix,  v.  The  Chicago  & 

NOBTHWESTEBN  RAILWAY  COMPANY,  Appellant. 

Railroads:  Negligence:    liabiutt    fob,    not  absolute,     it    is 
error  to  ohai'ge  that  a  railroad  is  liable  if  its  employees  could,  with 
9Z  18S|  reasonable  oare,  have  seen  a  person  injured,  before  he  was  injured, 

92   182[  ^    ^^^^  ^^  ^^  their  duty  to  see  him,  and,  if  ordinary  oare  made  it  possi- 

124  3091  ble,  to  observe  whether  his  actions  indicated  him  to  be  ignorant  of  the 

JS  approaching  engine  and  whether  he  was  getting  out  of  the  way.   It 

leaves  out  contributory  negligence. 

Contributory  Negligence:   injury  after  it  is  observed.    One 
2    is  liable  for  negligently  injuring  another  after  he  Jctiows  the  other  to 
be  negligent.    But,  ordinarily,  it  is  not  enough  that  available  means 
to  know  of  such  negligence  were  not  used. 
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Appeal  from  Clinton  District  Court. — Hon.  P.  B. 
Wolfe,  Judge. 

Tuesday,  October  16, 1894. 

Action  at  law  to  recover  damages  for  the  death  of 
James  Keefe,  alleged  to  have  been  caused  by  negligence 
on  the  part  of  the  defendant.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  plaintiflE.  The 
defendant  appeals. — Reversed. 

Hubbard  &  Bawley  for  appellant. 

L.  A.  Ellis  and  Walsh  Bros,  for  appellee. 

Robinson,  J. — On  the  twenty-fifth  day  of  Febru- 
ary, 1889,  James  Keefe  was  struck  and  killed  by  a 
locomotive  engine  of  the  defendant  on  its  grounds  in 
Clinton.  At  the  time  of  the  accident  Keefe  was  between 
sixty-five  and  sixty-seven  years  of  age,  and  his  hearing 
and  eyesight  were  good.  He  had  worked  in  Clinton 
on  the  railway  track  for  twenty-five  years,  and  for  four 
or  five  years  preceding  his  death  had  worked  around 
the  depot  and  in  the  yard  of  defendant,  at  such  work 
as  the  roadmaster  from  time  to  time  required  him  to 
do.  On  the  day  of  the  accident,  he  was  engaged  with 
a  shovel  on  a  track  known  as  '*No.  2,^'  which  extends 
from  the  east  in  a  westerly  direction  across  Fourth 
street.  At  about  11  o'clock  in  the  morning,  an  engine 
known  as  '*No.  61^'  was  taken  from  the  roundhouse 
for  the  purpose  of  hauling  out  a  special  train.  It  was 
headed  eastward,  and  was  backed  westward  on  the 
roundhouse  track,  thence  over  a  connecting  track  to 
track  number  2.  At  that  time  an  engine  known  as 
**Engine  No.  561'^  was  moving  eastward  on  that  track, 
and  to  avoid  it,  engine  number  61  was  backed  eastward 
until  it  had  cleared  the  connecting  track  mentioned, 
and  stopped.  Engine  number  561  was  run  from  track 
number  2  over  the  connecting  track  onto  the  roundhouse 
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track.  When  track  number  2  was  cleared,  engine 
number  61  was  backed  westward  over  it.  At  a  point 
about  one  hundred  feet  west  of  the  connecting  track, 
the  tender  struck  Keefe  as  he  was  standing  on  the  track 
near  the  north  rail,  and  knocked  him  down.  He  was 
run  over  and  crushed,  and  dead  when  the  engine  was 
stopped. 

The  plaintiflE  claims  that  the  accident  was  caused 
by  negligence  and  want  of  care  on  the  part  of  defend- 
ant in  operating  the  engine.  That  is  denied  by  defend- 
ant. There  is  much  conflict  in  the  evidence,  but  some 
of  it  tended  to  show,  and  the  jury  could  have  found 
that  it  established,  the  following:  Engine  number  61 
was  moved  slowly,  and  its  bell  was  rung  constantly 
after  engine  number  561  passed,  and  until  after  the 
accident  occurred.  A  few  moments  before  Keefe  was 
struck  he  was  stooping  over,  and  appeared  to  be  doing 
some  work  with  his  shovel,  but  after  the  tender  was 
within  ten  or  fifteen  feet  of  him  ho  was  standing 
erect,  looking  westward,  and  doing  nothing  else.  Had 
he  been  attentive  to  his  surroundings,  he  could  easily 
have  heard  engine  number  61  as  it  approached,  and 
avoided  it.  There  was  nothing  to  prevent  him  from 
both  seeing  and  hearing  it  from  the  time  it  was  passed 
by  engine  number  561  until  it  reached  him.  He  was 
familiar  with  the  kind  of  work  done  in  the  yard,  and 
with  the  movement  of  engines.  It  is  certain  that  he 
was  in  a  place  of  danger.  The  presence  of  the  tracks, 
and  cars  thereon,  and  the  movement  of  engines,  were 
constant  warnings  to  him  of  danger.  It  is  the  duty  of 
persons  employed  in  such  places  to  be  reasonably  dili- 
gent in  guarding  against  accidents,  and  especially  to 
observe  and  keep  out  of  the  way  of  moving  engines  and 
cars.  They  have  no  right  to  rely  wholly  upon  the  per- 
sons in  charge  of  them  to  prevent  accidents,  but  must 
use  due  care  to  avoid  danger.  These  rules  are  founded 
upon  the  necessities  of  the  business  of  operating  rail- 
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ways.  They  are  reasonable  and  just,  and  are  fully  sus- 
tained by  the  decisions  of  this  and  other  courts.  Col- 
linsv.  Railway  Co,,  83  Iowa,  346,  49  N.  W.  Rep.  848; 
Magee  v.  Bailway  Co.,  82  Iowa,  250,  48  N.  W.  Rep.  92; 
Haden  v.  Bailway  Co.,  48  N.  W.  Rep.  (Iowa)  733; 
Elliott  V.  Railway  Co.,  150  U.  S.  245,  14  Sup.  Ct.  Rep. 

85;  Aerkfetz  v.  Humphreys,  145  U.  S.  418,  12 
1  Sup,  Ct.  Rep.  835.     The  jury  would  have  been 

justified  in  finding  that  the  negligence  of  Keefe 
contributed  to  the  accident. 

Notwithstanding  that  fact,  the  district  court  charged 
the  jury  as  follows:  **(17)  If  you  find  from  the  testi- 
mony that  the  track  upon  which  the  engine,  was  backing 
was  a  straight  one,  and  that  the  accident  happened  in 
broad  daylight,  that  there  was  no  object  on  the  track 
that  would  prevent  the  engineer  or  fireman  from  seeing 
the  said  Keefe,  and  that  the  said  Keefe  was  visible,  then, 
and  on  your  so  finding,  you  are  instructed  that  it  was 
their  duty  to  see  him,  and  to  have  observed  whether  or 
not  he  was  getting  out  of  the  way  of  the  approaching 
engine ;  and  their  failure  to  see  him  would  be  a  want 
of  ordinary  care  on  their  part,  and  the  defendant 
would  be  liable,  provided  that  by  the  exercise  of  ordi- 
nary care  in  looking  they  could  have  seen  said  Keefe 
in  time  to  see  he  was  liot  getting  out  of  the  way,  and 
by  his  actions  to  know  that  he  did  not  appear  to  ob- 
serve or  know  of  their  approach,  and  that  they  had 
time,  after  they  had  seen  him,  or  by  the  use  of  ordinary 
care  could  have  seen  him,  to  have  sounded  the  whistle 
or  stopped  the  engine  before  striking  and  injuring  the 
said  Keefe,  from  which  injury  he  died.''  Objection  is 
urged  to  this  for  the  reason  that  it  made  the  defendant 
liable  for  the  failure  of  its  engineer  and  fireman  to  use 
ordinary  care  to  discover  Keefe  in  time  to  have  avoided 
the  accident  without  regard  to  contributory  negligence 
on  his  part.  We  are  of  the  opinion  that  the  objection 
is  well  founded.     It  is  a  well-established  rule  of  this 
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state  that  there  can  be  no  recovery  for  damages  caused 
by  negligence  to  which  the  person  injured  contributed. 
But  when  the  negligent  act  which  causes  an  injury  is 
done  after  the  negligence  of  the  injured  party  is  known 
to  the  other  party,  and  the  injury  could  have  been 
avoided  by  the  exercise  of  reasonable  care  on  his  part, 
there  is  an  exception  to  the  general  rule,  and  the  con- 
tributory negligence  of  the  injured  party  will  not  defeat 
a  recovery.  Morris  v,  Bailway  Co.,  45  Iowa,  29; 
Deeds  v.  Bailway  Co.,  69  Iowa,  164,  28  N.  W.  Rep. 
488;  Romick  v.  Railway  Co.,  62  Iowa,  167,  17  N.  W. 
Rep.  458;  McKean  v.  Railway  Co.,  55  Iowa,  192,  7 
N.  W.  Rep.  505;  O^Rourke  v.  Railway  Co.,  44  Iowa, 
531;   Cooper  v.  Railway  Co.,  44  Iowa,  138;  Spencer  v. 

Railway  Col,  29  Iowa,  55.  This  exception 
2         depends  upon  the  failure  of  the  person  who  is 

sought  to  be  made  liable  for  the  injury  to  use 
reasonable  care  to  avoid  it  after  the  negligence  of  the 
other  party  is  known.  It  is  not  sufficient  that  means 
of  knowledge  were  available,  and  not  used,  unless  in 
an  exceptional  case.  To  hold  the  defendant  liable  for 
the  failure  of  its  employees  to  use  due  care  to  ascertain 
the  danger  which  Keefe  was  in,  without  regard  to  his 
negligence,  is  to  make  the  defendant  absolutely  liable 
for  its  failure  to  exercise  due  care,  and  to  ignore  the 
doctrine  of  contributory  negligence.  The  care  neces- 
sary to  have  discovered  the  presence  of  Keefe  on  the 
track  was  only  a  part  of  that  which  was  due  from  the 
defendant  to  warn  him  of  his  danger,  and  to  avoid 
injuring  him.  It  can  not  be  regarded  as  a  separate 
and  distinct  duty.  The  conclusion  we  have  reached 
makes  it  unnecessary  to  determine  other  questions  pre- 
sented in  argument.  The  court  erred  in  giving  the 
seventeenth  paragraph  of  the  charge,  and  the  facts 
disclosed  by  the  record  are  such  that  the  error  may 
have  been  prejudicial.     The  judgment  is  reversed.    ' 
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Ole   Taraldson,   Appellant,  v.    The    Incorporated 

Town  op  Lime  Springs  et  ah ;  Thomas  Gates, 

Appellant,  v.  Same  Defendants. 

Real  Property:  what  is  allet.    Where  a  plat  shows  streets,  sets  ont 

lots  and  blocks  by  number  without  naming  them  as  lots  and  blocks,    no  iob 

1    and  has  a  certificate  of  the  proprietor  that  he  has  caused  the  "same  to  HJ  ^ 

be  laid  off  into  lots    *  *  *  and  alleys/'  narrow  strips  on  the  plat  run 

ning  between  the  blocks,  are  intended  to  be  alleys. 


92  187 
120  547 
j  1:80  663 


2    Dedication :  acoeptanoe.    If  the  use  for  a  public  alley,  when  dedi-    02 
cated,  is  small,  slight  evidence  of  use  shows  acceptance.  ^^^^1 


92   187^ 
138   431 


92  187 
144  366 
144  869 


Statute  of  Limitation  based  on  adverse  use  will  not  run  against  a 

3  city's  opening  a  public  alley.  A  municipal  corporation  is  not  estopped  1 92  197' 
because  it  neglects  to  use  property  set  apart  for  public  use,  during  a  I  ^ 
period  of  ten  or  more  years,  during  which  the  public  needs  have  not  134    433 

4  required  such  use.  City  v.  MiU  Co.,  72  Iowa,  437,  followed;  Davis  v, 
Huehner,  45  Iowa,  754;  Orr  v.  (ySrien,  77  Iowa,  253;  Smith  v,  Oorrell, 
81  Iowa,  218,  and  McAllister  v.  Pickup,  84  Iowa,  65,  distinguished. 

Appeal  from  Howard  District  Court. — Hon.  L.  0. 
Hatch,  Judge. 

Wednesday,  Ootobeb  17,  1894. 

Injunction  to  restrain  the  defendants  from  open- 
ing a  public  alley.  Decree  for  defendants,  and  the 
plaintiffs  appealed. — Affirmed. 

H.  T.  Beed  for  appellants. 

Barker  <&  Upton  for  appellees. 

Grangeb,  C.  J. — I.  The  defendants,  other  than 
the  town,  are  its  officers.  Block  21  of  the  town  con- 
tains eighteen  lots,  nine  of  which  front  north  on  Mer- 
rill street,  and  nine  south  on  Franklin  street.  Plaintiff 
Taraldson  owns  three  lots  and  a  part  of  another  lot 
fronting  north,  and  three  lots  and  a  part  of  another 
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fronting  south.  PlaintiflE  Gates  owns  one  lot  and  a 
part  of  another  fronting  north,  and  one  and  a  part  of 
another  fronting  south.  Through  the  block,  from  east 
to  west,  is  a  strip  of  land  about  twenty  feet  in 
width,  on  which  all  the  lots  abut,  and  which  the  town 
of  Lime  Springs  claims  as  a  public  alley.  These  plain- 
tiffs, or  those  under  whom  they  claim,  have  owned 
these  lots  since  about  1877.  The  town  of  Lime  Springs 
was  incorporated  in  1869.  At  the  time  of  the  incorpo- 
ration, the  strip  of  land  and  the  adjoining  lots  were 
inclosed  together,  and  have  since  been  until  just  before 
the  commencement  of  this  suit,  in  October,  1892,  when 
there  was  an  attempt  to  open  the  strip  as  a  public  alley, 
and  this  proceeding  was  instituted  to  prevent  it. 

It  may  be  well  to  first  settle  some  contentions  as  to 
facts.  It  is  said  by  appellants  that  the  strip  of  land  is 
not  a  public  alley,  and  among  the  reasons  given  there- 
for are  these:  That  the  strip  is  not  indicated  as  an 
alley,  nor  is  there  anything  to  show  its  width.  The 
facts,  to  us,  seem  otherwise.  Because  of  disagreements 
as  to  the  correctness  of  the  abstracts,  we  have  gone  to 
the  transcript,  where  a  certified  copy  of  the  town  plat 

appears,  with  a  copy  of  the  field  notes  filed  with 
1  the  plat.     The  plat  shows  blocks,  lots,  streets, 

alleys,  and  public  grounds.  It  is  true  that  the 
word  ''alley''  does  not  appear  on  the  plat,  but  the 
streets  are  named  in  the  usual  way.  The  blocks  and 
lots  are  numbered,  but  the  word  ''block''  or  "lot"  does 
not  appear  on  what  is  conceded  to  be  block  21,  nor  on 
any  of  the  other  numbered  blocks.  That  they  are  lots 
and  blocks  is  not  questioned,  nor  should  it  be,  and  we 
think  it  equally  clear  that  the  strips  of  land  passing 
through  the  blocks  were  intended  as  alleys.  The  record 
of  platting  contains  a  certificate  of  the  proprietor  that 
he  has  caused  the  same  to  be  "surveyed  and  laid  off 
into  lots,  streets,  alleys,  and  public  grounds,  as  shown 
by  the  plat.'^    The  strip  in  question  is  a  part  of  a  con- 
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tinuous  strip  extending  east  and  west  through  six 
blocks,  numbered  from  17  to  22.  On  other  parts  of 
the  plat  are  similar  strips  through  blocks,  but  none  are, 
on  the  plat,  designated  as  alleys.  That  they  are  alleys, 
and  dedicated  to  the  public  as  such,  is  not  open  to 
a  reasonable  doubt.  The  record  just  as  conclusively 
shows  the  width  of  the  alley  in  question.  The  field 
notes,  that  are  a  part  of  the  record,  state  that  **all  the 
alleys  are  twenty  feet  wide,  except  those  between  Mer- 
rill and  Howard  streets,  which  are  nineteen  feet  wide.'' 
The  alley  in  question  is  between  the  streets  named,  and 
is,  hence,  nineteen  feet  wide.  With  it  established  that 
the  strip  was,  at  the  platting  of  the  town,  a  public  alley, 
and  its  limits  defined,  we  may  properly  consider  other 
questions. 

It  is  also  claimed  that,  even  though  there  was  a 
dedication  of  the  alley  by  the  recording  of  the  plat, 
there  is  nothing  to  show  an  acceptance  on  the  part  of 
the  public.  The  evidence  shows  that,  for  some  years, 
the  alley  was  used  to  some  extent — as  much  as  it  nat- 
urally would  be  with  the  then  settlement  of  the  town. 
There  was  at  that  time,  and  has  since  been,  but  little, 
if  any,  use  for  the  alley,  but  we  are  not  to  forget  that 
there  are  prospective  as  well  as  present  consid- 
2  orations  in  such  enterprises.  The  record  shows 
that  this  alley  had  for  a  time  such  recognition 
by  the  public  as  is  general  in  such  cases,  considering 
the  surroundings.  The  necessity  for  its  use  then  was 
slight,  and  hence  the  evidence  of  acceptance  slight,  but 
it  was  sufficient.  There  should  be  reasonable  presump- 
tions in  favor  of  the  preservation  of  such  public  inter- 
ests, and  the  acts  to  constitute  an  acceptance  on  the 
part  of  the  public  need  be  such  only  *'as  the  public 
wants  demanded. '^  City  of  Waterloo  v.  Union  Mill 
Co.,  72  Iowa,  437,  34  N.  W.  Rep.  197. 

II.  Another  claim  of  appellants  is  that,  having 
been  in  open,  exclusive,  and  continuous  possession  of 
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the  strip  for  more  than  ten  years,  the  town  is  now 
estopped  from  claiming  the  alley.  Considerable  import- 
ance is  attached  to  the  fact  that  the  plaintifiEs  have 
improved  their  lots  as  if  there  was  no  alley,  that  the 
alley,  if  opened,  will  separate  their  barns  from  their 
dwellings,  and  that,  as  to  Taraldson,  it  will  necessitate 
his  moving  some  of  his  buildings.  As  to  the  latter  claim, 
of  moving  buildings,  it  may  be  that  one  or  more  out- 
buildings are  a  little  on  the  alley,  but  it  is  not  a  matter 
of  serious  importance.  The  separation  of  their  lots  is 
a  fact  they  should  have  known  and  understood  from 
the  records.  They  bought  only  the  lots.  The  record, 
if  examined,  was  so  plain  that  no  one  could  be  deceived. 
It  is  a  fact  that  they  are  in  possession  of  land  that  no 
one  ever  pretended  to  sell  them,  and  which  Gates,  at 
least,  knew  to  be  claimed  as  an  alley;  and  the  case,  as 
to  the  plaintiffs,  is  without  strong,  if  any,  equities. 

3  But  we  may  further  say  that  the  incorporated  town 
is  not  to  be  estopped  on  such  grounds.     The  plea 

of  an  estoppel  presents  the  question  of  the  statute  of 
limitations.  Appellants  rely  on  a  line  of  cases,  such  as 
Davies  v.  Huehnefy  45  Iowa,  574;  Orr  v.  O^Brien,  77 
Iowa,  253,  42  N.  W.  Rep.  183;  Smith  v.  Gorrell,  81 
Iowa,  218,  46  N.  W.  Rep.  992;  McAllister  v.  Pickup, 
84  Iowa,  65,  50  N.  W.  Rep.  556.  These  are  cases  in 
which  the  doctrine  of  estoppel  has  been  applied  as  to 
the  public,  where  it  claimed  An  easement  in  the  nature 
of  a  public  highway  because  of  a  total  abandonment  of 
it  for  more  than  ten  years,  and  where  private  rights 
had  been   acquired  under  long,  adverse  posses- 

4  sion.     This  case  does  not  come  within  the  rule 
of  those,   either  as  to  the  rights  acquired  by 

adverse  possession,  or  as  to  other  facts.  In  this  case 
the  courts  are  asked  to  enjoin  a  municipal  corporation 
from  the  discharge  of  duties  devolving  upon  it  in 
behalf  of  the  public  merely  because  of  its  neglect  to 
use  property  set  apart  to  public  use,  as  by  "deed  in 
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feesimple^'  (Code,  sec.  561),  for  a  period  of  tenor 
more  years,  when  the  public  needs  have  not  required 
it.  The  eflEect  would  be  to  transfer  the  title  from  the 
public  to  a  private  person  because  of  such  a  nonuser. 
This  question  was  involved  in  City  of  Waterloo  v.  Union 
Mill  Co,y  supra;  and  it  is  there  held  that  the  statute  of 
limitations  will  not  run  against  a  city,  in  the  discharge 
of  its  duties  in  establishing  and  maintaining  a  street, 
and  the  particulars  as  to  which  the  statute  will  run,  in 
a  general  way,  are  designated,  but  a  case  like  those  at 
bar  is  not  included.  The  authority  is  as  applicable  to 
a  public  alley  as  to  a  street.  Code,  sees.  464,  465. 
The  opinion  in  the  case  last  referred  to  cites  Davies  v. 
Huebner,  and  other  cases,  as  showing  them  not  appli- 
cable to  the  case  of  a  municipal  corporation.  We 
regard  this  authority  as  so  conclusive  of  the  question 
arising  upon  the  statute  of  limitations  that  we  do  not 
refer  to  authorities  cited  from  other  states.  The  judg- 
ments below  are  in  accord  with  our  views,  and  they  ai*e 

AFFIRMED. 


Fred  Freiday,  Appellant,  v.  The  Sioux  City  Rapid      ,««  loil 

m  /-«  ^°    3081 

Transit  Company.  ii8_3ii| 

"Street  Railway"  Defined.    An  elevated  steam  railroad  operated 
iQ  a  street  to  convey  passengers  to  different  portions  of  the  city,  is 
1    a  ''railway"  and  not  a  "street  railway"  within  Code,  464,  providing 
compensation  to  owners  of  lots  abutting  on  streets  in  which  a  "rail- 
road" may  be  laid. 

Appeal  from  Woodbury  District  Court. — Hon.  George 
W.  Wakefield,  Judge. 

Wednesday,  October  17,  1894. 

Appeal  from  the  ruling  of  the  court  dismissing 
plaintifiE's  action,  and  rendering  a  judgment  for  defend- 
ant, notwithstanding  the  verdict,  in  an  ad  quod  damnum 
proceeding. — Reversed. 
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Argo^  McBuffie  <&  Argo  and  Lynn  &  Sullivan  for 
appellant. 

Wrighty  Hubbard  &  Yeomans  for  appellee. 

KiNNE,  J.— I.  April  28, 1890,  the  sheriflE  of  Wood- 
bury county,  at  defendant's  instance,  appointed  com- 
missioners to  assess  the  damages  to  lot  11  in  block  22, 
Central  Sioux  City,  in  the  city  of  Sioux  City,  Iowa, 
and  owned  by  the  plaintiflE,  which  might  be  caused  by 
the  use  and  appropriation  by  the  defendant  of  the 
street  upon  which  said  lot  fronted,  for  an  elevated  rail- 
way. The  commissioners  reported  that  plaintiff  was 
not  entitled  to  any  damage.  From  the  award  thus 
made,  the  plaintiff  appealed  to  the  district  court;  and, 
after  a  trial  to  a  jury  and  a  verdict  of  one  thousand,  two 
hundred  and  ninety-one  dollars  for  plaintiff,  the  court, 
on  defendant's  motion,  dismissed  plaintiff's  action, 
notwithstanding  the  verdict,  and  rendered  judgment 
against  plaintiff  for  costs.  From  this  ruling  and  judg- 
ment this  appeal  is  prosecuted. 

n.  The  question  presented  for  our  determination 
is  whether,  under  the  circumstances  disclosed  in  the 
record,  the  plaintiff,  as  the  owner  of  property  abutting 
upon  Third  street,  upon  which  street  defendant  erected 
and  operated  its  elevated  railway  by  steam  power,  is 
entitled  to  damages.  Our  statute  empowers  cities  and 
incorporated  towns  '*to  authorize  or  forbid  the  location 
and  laying  down  of  tracks  for  railways  and  street  rail- 
ways on  all  streets,  alleys,  and  public  places;  but  no 
railway  track  can  thus  be  located  and  laid  down  until 
after  the  injury  to  property  abutting  upon  the  street, 
alley,  or  public  place  upon  which  said  railway  track  is 
proposed  to  be  located  and  laid  down  has  been  ascer- 
tained and  compensated  in  the  manner  provided  for 
taking  private  property  for  works  of  internal  improve- 
ment,''—that  is,  by  ascertaining  and  paying  the  damages 
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to  the  property  aflfected  by  the  proposed  railway.  Code, 
section  464 ;  Code,  1873,  chapter  4,  title  10.  By  section 
1262  of  the  Code  of  1873,  as  amended,  it  is  provided 
that  railway  corporations  *'may  raise  or  lower  any 
turnpike,  plank-road,  or  other  highway  for  the  purpose 
of  having  its  railway  cross  over  or  under  the  same,'' 
etc.  The  twenty-third  general  assembly  amended  sec- 
tion 464  of  the  Code  by  providing  that  cities  and  towns 
*^shall  have  the  power  to  authorize  or  forbid  the  con- 
struction of  street  railways  within  their  limits,  and  may 
define  the  motive  power  by  which  the  cars  thereon  shall 
be  propelled,  including  animal,  electricity,  steam,  or 
other  power,  whether  now  known  or  hereafter  utilized.'' 
A  point  of  contention  is  as  to  whether  this  amendment 
was  in  force,  so  as  to  apply  to  this  action.  As  we  do 
not  rest  our  decision  upon  this  amendment,  but  upon 
the  other  statutes  quoted,  we  need  not  decide  as  to 
whether  or  not  the  amendment  is  applicable  in  this 
case.  The  city,  by  two  ordinances,  granted  defend- 
ant company  the  right  to  use  and  occupy  the  street  in 
front  of  plaintiff's  lot  *^upon  the  payment  to  the  abut- 
ting lot  and  landowners  injured  thereby  the  just  com- 
pensation due,  as  provided  in  section  464  of  the  Code 
of  Iowa.  Such  compensation  to  be  ascertained  and 
paid  as  provided  by  chapter  4  of  title  10  of  the  Code  of 
Iowa;  provided  the  abutting  lot  or  landowners  shall 
be  entitled  to  such  damages,"  etc.  It  is  said  that  sec- 
tion 464  of  the  Code,  in  so  far  as  it  provides  for  the 
assessment  and  payment  of  damages  to  abutting  lot 
owners  before  any  railway  shall  be  laid  upon  a  street, 
does  not  apply  to  street  railways ;  and  the  case  of  Sears 
V.  Railway  Co.,  65  Iowa,  742,  23  N.  W.  Rep.  150,  is 
relied  upon  in  support  of  such  claim.  That  was  a  case 
of  a  street  railway  operated  by  horse  power.  The 
court,  in  discussing  Code,  section  464,  said:  *^In  the 
grant  of  power,  both  'railways'  and  'street  railways' 
are  mentioned.  There  is,  then,  a  statutory  implication 
Vol.  92  la— 13 
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that  they  are  not  the  same,  but  that  there  is  a  diflEer- 
ence  between  the  two,  and  that  a  grant  of  the  power  to 
authorize  one  would  not  iiecessarily  include  the  other. 
The  limitation  or  qualification  of  such  power,  it  will  be 
observed,  is  thus  expressed  in  the  statute:  'But  no 
railway  track  can  thus  be  located  and  laid  down'  until 
the  damage  to  the  abutting  owner  is  ascertained  and 
compensated.  As  thus  used  in  the  statute,  does  *  rail- 
way track'  mean  or  include  'street  railway  track' 
operated  by  horse  power?  We  think  not.  'Railway 
track,'  as  generally  understood,  means  only  a  track  on 
which  steam  is  used  as  the  motive  power,  and  it  will  be 
presumed  that  the  general  assembly  used  ^ch  words 
in  that  sense,  unless  the  context  or  subject-matter  con- 
templated by  the  statute  requires  that  a  diflferent  mean- 
ing than  that  in  ordinary  use  should  be  adopted." 

We  have  quoted  from  the  opinion  referred  to  that 
it  may  be  seen  that  the  case  involved  was  that  of  a  sur- 
face street  railway  operated  by  horse  power.  It  was 
held  in  Stanley  v.  City  of  Davenport^  54  Iowa,  463,  2 
N.  W.  Rep.  1064,  and  6  N.  W.  Rep.  706,  in  eflEect, 
that,  in  the  absence  of  express  legislation  authorizing 
it,  cities  had  no  right  to  allow  the  operation  of  surface 

street  railways  by  steam  power.  Is  the  elevated 
1  railway  of  defendant  a  "street  railway,"  within 

the  meaning  of  those  words  as  used  in  section 
464  of  the  Code?  If  it  is  not  a  "street  railway,"  within 
the  statutory  meaning,  then  it  is  a  railway  which  can 
not  be  erected  and  operated  without  first  making  just 
compensation  to  the  abutting  lot  owner.  While  it  is 
true  that  defendant  company's  road  is  operated  only 
for  the  carriage  of  passengers,  and  its  cars  stop  at 
street  crossings  to  receive  and  discharge  such  passen- 
gers, and  while  it  runs  lengthwise  of  and  is  elevated 
above  the  street,  and  may  be  said  to  be  a  street  rail- 
way in  the  sense  that  it  is  a  conveyance  by  rail  for  the 
carrying  of  passengers  only,  from  one  part  of  the  city 
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to  another,  still  it  does  not  follow  that  it  is  a  '^street 
railway/'  within  the  statutory  provision.  When  this 
section  of  the  Code  was  enacted,  such  a  thing  as  an 
elevated  railway,  traversing  the  streets  of  a  city  for  the 
purpose  of  transferring  people  from  one  part  of  a  city 
to  another,  was  unknown.  There  is  no  reason  to  think 
that  the  legislature,  in  passing  this  section,  had  in 
mind  such  means  of  transportation.  Indeed,  under 
the  circumstances,  it  must  be  presumed  that  the  words 
* 'street  railway,''  as  used  in  the  statute,  originally 
referred  to  the  then  known  and  used  railways,  the  rails 
of  which  were  laid  to  conform  to  the  grade  of  the 
surface  of  the  street,  and  the  construction  of  which 
did  not  of  necessity  exclude  the  public  from  the  use  of 
a  part  of  the  street.  While,  as  we  have  indicated,  the 
object  attained  by  an  elevated  railway  like  defendant's 
is  the  same  as  in  case  of  a  street  railway  laid  upon  the 
surface  of  the  street,  viz.,  the  transportation  of  people 
from  one  place  to  another  within  the  municipality,  in 
every  other  respect,  the  elevated  road  is  distinguishable 
from  a  surface  railway.  The  defendant  company's 
road  is  elevated  above  the  street.  It  is  supported  by 
posts,  which  are  a  permanent  obstruction  to  travel. 
It  has  an  overhead  roadbed,  inclosed  at  the  sides,  which 
obstructs  the  light  and  view.  Such  a  structure  re- 
duces the  value  of  abutting  property,  and  impairs  its 
free  use  and  unrestricted  enjoyment.  Holding,  as  we 
do,  that  defendant  company's  road  is  a  ''railway,"  and 
not  a  "street  railway,"  within  the  language  used  in 
section  464  of  the  Code,  it  was  necessary  for  defend- 
ant, before  laying  its  track  and  operating  its  road,  to 
have  the  damages  to  plaintiff  assessed  and  paid.  This 
it  undertook  to  do,  and  from  the  finding  of  the  com- 
missioners plaintiff  appealed,  as  he  had  a  right  to  do, 
to  the  district  court,  where  his  damages  were  assessed 
by  a  jury.  Judgment  should  have  been  entered  upon 
the  verdict  in  his  favor.     The  court  erred  in  sustaining 
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defendant's  motion,  and  the  case  is  reversed  and 
remanded  to  the  district  court,  which  is  directed  to 
enter  a  judgment  on  the  verdict.    Reversed. 


i  92    108 
d04    908 

-gTlw         Frank  D.  Thoman  v.  The  Chicago  &  Northwestern 

113    746 


^^^^  Railway  Company,  Appellant. 

116  JW 

\m  426  Master  and   Servant:   contributory  negligence.    A  brakeman 

was  ordered  to  go  to  the  head  of  his  train,  to  flag.    He  knew  that 
ties  were  being  thrown  oat  of  a  car  in  that  train  by  men  who  were 

1  not  warned  of  his  passing,  and  who  could  not  see  him  until  he  came 
opposite  the  door  of  that  car,  or  nearly  so.  While  passing  the 
opening  he  was  injured  by  a  tie  thrown  oat  of  it.  Held,  he  was^ 
guilty  of  negligence,  and  would  have  been  so  if  he  had  been  directed 
to  go  by  the  particular  route  which  he  took,  and  directed  ta 
hurry. 

Practice.    It  is  not  error  to  refuse  letting  defendant  plead  a  settlement 

2  alleged  to  have  been  made  long  before  the  trial,  after  plaintiff  haa 
closed  his  evidence. 

Appeal  from    Tama   District  Court. — Hon.    John  E. 
Caldwell,  Judge. 

Wednesday,  October  17,  1894. 

Plaintiff  states  as  his  cause  of  action  that  while 
in  the  employment  of  the  defendant  as  a  switchman 
in  its  yards  at  Tama  City,  he  was  ordered  by  his  fore- 
man, the  yardm  aster,  Montgomery,  to  go  out  on  a 
train  of  cars  as  a  brakeman;  that,  in  obedience  thereto, 
he  went  on  said  train,  the  same  being  loaded  with 
ties  for  distribution  along  the  track,  and  that,  about 
two  miles  out,  the  employees  commenced  unloading 
said  ties;  that,  while  so  engaged,  said  foreman,  then  in 
charge  of  said  train,  ordered  plaintiflE  to  proceed  from 
the  rear  end  of  said  train  to  the  front,  and  flag  an 
incoming  train ;  that  he  started  to  do  so,  and  while 
passing  the  car  from  which  the  ties  were  being  unload- 
ed, ''without  any  carelessness  or  negligence  on  the- 
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part  of  plaintiff,  the  said  employees,  without  warning, 
carelessly  and  negligently  threw  from  said  car  a  large 
and  heavy  tie,  and  with  the  same  struck  plaintiff  on 
the  head,'^  seriously  injuiing  him,  to  his  damage. 
The  defendant  answered,  denying  generally;  and 
upcfti  these  issues  a  verdict  and  judgment  were  entered 
for  the  plaintiff.     Defendant  appeals. — Reversed. 

Euhbard  <&  Dawley  for  appellant. 

Struble  <&  Stiger  for  appellee. 

Given,  J. — I.  Appellant  presents  among  other 
grounds  for  reversal,  the  claim  that,  by  the  uncon- 
troverted  evidence,  the  plaintiff  is  shown  to  have  been 
guilty  of  such  contributory  negligence  as  defeats  his 
right  to  recover.  There  is  no  material  conflict  in  the 
evidence  as  to  how  the  accident  occurred,  and  the 
facts  shown  are  substantially  as  follows:  Plaintiff  was 
in  the  employ  of  the  defendant  as  a  switchman  in  its 
yards  at  Tama  City,  performing  his  duties  under  the 
direction  of  Mr.  Montgomery,  the  yardmaster.  On 
the  day  the  plaintiff  was  injured,  he,  in  obedience  to 
the  order  of  Mr.  Montgomery,  went  with  the  switching 
crew,  of  which  he  was  one,  in  charge  of  a  train  com- 
posed of  the  switch  engine,  a  coal  car  loaded  with 
rails,  and  a  box  car  loaded  with  ties,  north  from  Tama 
City,  to  distribute  rails  and  ties  at  points  along  the 
line,  to  be  used  by  the  sectionmen  in  repairing  the 
track.  The  train  was  in  charge  of  Mr.  Montgomery, 
as  conductor,  and,  on  arriving  at  the  place  of  the 
accident,  was  stopped;  and  three  sectionmen,  under 
the  direction  of  Mr.  Qadbury,  section  foreman,  com- 
menced to  rapidly  throw  out  ties  through  the  east  door 
in  the  middle  of  the  box  car.  Gadbury  stood  on  the 
ground  on  the  north  side  of  the  door,  to  see  that  the 
ties  sufficiently  cleared  the  track.  Plaintiff's  duties  on 
the  train  were  those  of  hind  brakeman,  his  place  being 
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in  the  rear  end  of  the  box  ear.  When  the  train  stopped, 
Montgomery  passed  from  the  engine  along  the  east 
side  of  the  train  between  the  unloaded  ties  and  the 
fence  to  the  rear,  and,  on  reaching  the  box  car,  called 
the  plaintiff,  and  told  him  to  go  forward,  get  a  red 
flag,  and  flag  the  train,  and  to  hurry.  Plaintiff  states 
that  when  he  came  around  the  corner  of  the  box  car 
he  saw  they  were  throwing  out  ties,  and,  before  start- 
ing, looked  over  toward  the  fence,  saw  ties  thrown, 
and  thought  it  was  safer  to  go  close  to  the  car  than 
twenty  feet  away,  started  to  go  along  between  the  ties 
on  the  ground  and  the  car,  about  an  arm's  length  from 
the  car  on  the  ground,  two  feet  below  the  track.  That 
after  he  started,  he  stopped  until  one  tie  was  thrown 
out.  **Then  Montgomery  said,  'Now  hurry  ahead.' 
I  attempted  to  obey.  After  he  said,  *Hurry  up,'  I 
took  eight  or  ten  steps  before  I  got  hit.  *  *  *  I  did 
not  think  about  asking  Gadbury  to  have  them  stop  a 
minute  until  I  got  by.  I  did  not  have  any  time  to  tell 
him."  Gadbury  testifies  that  he  heard  Montgomery 
tell  plaintiff  to  '*go  forward,  and  flag  the  train,  and  to 
hurry  up;"  that  he  was  not  thinking  of  anybody 
getting  in  the  way;  that  he  was  noticing  the  men  at 
work,  and  did  not  notice  which  way  plaintiff  was 
going,  until  he  was  in  front  of  the  door;  that  he  called 
to  him,  but  too  late.  He  says:  **I  think  Montgomery 
told  him  to  go  around,  and  told  him  to  go  ahead  and 
flag,  and  then  told  him  to  hurry.  *  *  *  He  told 
him  to  hurry  just  a  few  seconds  before  he  was  struck. 
A  few  seconds  before  that  a  tie  had  been  thrown  out. 
It  all  happened  in  a.  very  few  seconds."  Montgomery 
testifies  that  he  passed  from  the  engine  to  the  rear  end 
of  the  car  between  the  fence  and  ties  when  they 
were  throwing  out  ties,  and  that  it  was  safe  to  do  so ; 
that  he  told  plaintiff  to  go  to  the  engine,  and  get  a  red 
flag,  and  flag  the  train,  but  did  not  tell  him  which 
way  to  go,  and  supposed  he  was  going  to  follow  him 
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around  the  ties.     **Looked  around,  and  he  was  just 

passing  between  the  ear  and  the  pile,  kind  of  stooping. 

He  was  moving  right  along.    I  think  I  hallooed,  'Look 

out.     Do  not  go  through.^     *     *     *    I  spoke 

1  too  late,  audit  hit  him.''    It  will  be  seen  from 
the  foregoing  that  plaintiff  was  simply  ordered 

to  hurry  forward  and  flag  the  train ;  that  he  was  left 
to  choose  his  own  way ;  that,  before  starting,  he  knew 
that  ties  were  being  rapidly  thrown  out,  and  that  he 
could  not  be  seen  by  the  men  in  the  box  car  until 
opposite  or  near  to  the  door.  He  chose  the  way  of  dan- 
ger, instead  of  the  one  of  safety,  knowing  of  the 
danger,  and  went  heedlessly  and  recklessly  into  it, 
without  giving  any  warning  of  his  approach,  and 
knowing  that  no  warning  had  been  given  to  the  men- 
in  the  car.  Even  if  it  was  true  that  Montgomery  had 
told  him  to  go  that  way,  and  to  ''Now  hurry,''  still  it 
was  negligent  in  the  plaintiff  to  go  forward  without 
giving  some  notice  of  his  approach  to  the  employees 
engaged  in  unloading  the  ties.  We  have  not  attempted 
to  set  out  or  discuss  the  evidence  bearing  upon  this 
question  in  detail.  It  is  suflBcient  to  say  that,  in  our 
opinion,  it  shows  without  conflict  that  the  plaintiff  was 
guilty  of  negligence,  directly  contributing  to  cause  the 
injury  complained  of. 

II.     Appellant    complains    that,    at  the  end    of 

plaintiff's  evidence,  leave  to  file  an  amendment  to  its 

answer  setting  up  a  settlement  and  release  was  refused. 

There  was  no  error  in  the  refusal.     The  settle- 

2  ment  and  release  alleged  were  made  long  prior 
to  the  trial,  and,  if  desired  to  be  pleaded,  should 

not  have  been  withheld  until  the  trial. 

As,  for  the  reason  stated,  the  judgment  of  the 
district  court  must  be  reversed,  we  do  not  consider 
other  question  urged  by  appellant.     Revebsed. 
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A.  H.  Neeb  v.  J.  A.  McMillan,  Appellant. 

1  Evidence:  declarations  of  a  seller  made  after  the  sale,  are 
4    inadmissible  to  prove  its  good  faith. 

Same:  impeachment.    Such  declarations  oan  not  be  used  as  impeach- 

2  ment  of  declarant,  after  he  has  testified  that  his  sale  was  made  in  bad 
faith,  unless  the  usual  foundation  has  been  laid,  by  calling  attention 

3  to  the  time  and  place. 

Appeal  from  Polk  District  Court. — Hon.  S.  F.  Balliet, 

Judge. 

Wednesday,  Octobeb  17,  1894. 

Action  of  replevin  to  recover  certain  personal 
property.  There  was  a  trial  by  jury,  which  resulted  in 
a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. — Beversed. 

Henry  S.  Wilcox  for  appellant, 

Berryhill  d  Henry  for  appellee. 

RoTHBOCK,  J. — One  C.  R.  Nourse  was  the  owner 
and  proprietor  of  a  retail  meat  market  in  the  city  of 
Des  Moines.  On  the  twenty-fifth  day  of  August,  1892, 
he  made  a  formal  sale  of  the  personal  property  in  and 
about  his  place  of  business  to  the  plaintiff.  At  the  time 
of  the  transfer  of  the  property  he  was  indebted  to  a 
number  of  parties  in  various  amounts.  He  owed  the 
Des  Moines  Beef  Company  the  sum  of  eighty-three 
dollars.  On  the  same  day  that  the  alleged  sale  was 
made  to  the  plaintiff  there  were  negotiations  between 
an  agent  of  the  said  company  and  said  Nourse,  by 
which  Nourse  was  to  execute  a  chattel  mortgage  on  the 
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property  to  the  beef  company  to  secure  the  payment  of 
its  claim.  These  negotiations  were  broken  oflE  by  the 
sale  to  Neeb.  The  beef  company  disregarded  the  alleged 
sale,  and  sued  out  a  writ  of  attachment,  which  was 
placed  in  the  hands  of  the  defendant,  who  was  a  con- 
stable, and  a  levy  was  made  on  the  property.  After 
the  levy  was  made,  other  creditors  garnished  the  de- 
fendant in  order  to  secure  their  claims.  The  defend- 
ant claimed  that  the  sale  made  by  Nourse  to  Neeb 
was  fraudulent  and  void  as  to  the  creditors  of  Nouree. 
The  defendant  introduced  Nourse  as  a  witness,  and  he 
testified  that,  while  the  negotiations  for  making  the 
mortgage  to  the  company  were  in  progress,  Neeb  called 
him  aside,  and  proposed  that  he  turn  the  property  over 
to  him,  and  *'beat  them  out  of  it.''  In  short,  Nourse 
testified  to  a  state  of  facts  which  showed  that  the 

1  sale  to  Neeb  was  fraudulent.   The  plaintiflE  intro- 
duced a  witness  who  was  permitted  to  testify, 

over  the  objection  of  the  defendant,  that,  subsequent 
to  the  alleged  sale,  Nourse  admitted  that  he  was  justly 
indebted  to  the  plaintiflE  before  the  sale  was  made,  and 
that  the  sale  was  regular,  and  that  the  plaintiflE  gave 
him  a  note  for  the  diflEerence  between  the  contract  price 
of  the  property  and  the  indebtedness  to  the  plaintiff. 
Other  testimony  of  like  character  was  introduced  by 
plaintiff  over  the  defendant's  objection.      The 

2  competency  of  this  evidence  is  the  only  question 
involved  in  this  appeal.     It  is  to  be  remembered 

that  Nouse  is  not  a  party  to  this  suit,  and  it  is  not 
claimed  that  the  admissions  contradictory  of  his  evi- 
dence were  part  of  the  transaction  between  him  and 
Neeb.  They  were  made  after  the  sale  was  fully  com- 
pleted, and  were  incompetent  for  any  purpose,  unless 
as  evidence  tending  to  impeach  Nourse,  by  show- 

3  ing  that  he  had  made  admissions  and  statements 
at  variance  with  his  testimony.   No  foundation 

was    laid  for    introducing  impeaching    evidence    by 
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calling  the  attention  of  the  witnesses  to  the  time  and 
place  of  the  alleged  admissions.     It  is  claimed 
4  by  appellee  that  the  admissions  were  competent 

original  evidence.     It  appears  to  us  that  they 
were  clearly  incompetent,  and  that  to  admit  them  was 
contrary  to  a  fundamental  rule  of  evidence.     See  Ear- 
wick  V.  Weddington,  73  Iowa,  300,  34  N.  W.  Rep.  868. 
Revebsed. 


ie~2oL'  In  the  Matteb  of  the  Guaedianship  of  Geobge  0. 

^^-^»  Benton  and  Geace  Benton,   Minors  and  Only 

^?L-^I  Children  and  Heirs  at  Law  of  Manley  J.  Benton, 

|i4o   404,  Deceased. 

Foreifirn  Guardian  may  maintain  action  in  Iowa  to  have  funds  in 

1  hands  of  an  auxiliary  Iowa  guardian  transferred  to  the  former;  and, 

2  where  it  is  not  shown  that  any  reason  exists  for  continuing  the  Iowa 
6    guardian,  such  transfer  should  have  been  ordered. 

Domicile.    After   the    death    of    an  infant's  parents,    the    paternal 

3  grandfather  and  next  of  kin  becomes  his  natural  guardian,  and  he 

4  may,  in  good  faith,  change  the  domicile  of  the  ward,  though  he  can 

5  not  thereby  affect  his  rights  of  property  or  succession.    Jenkins  v, 

6  Clark,  71  Iowa,  552,  and  In  re  Johnson,  87  Iowa,  130,  distinguished. 

Appeal  from  Bremer  District   Court. — Hon.  John  C. 
Sherwin.  Judge. 

Wednesday,  Octobee  17,  1894. 

Appeal  from  an  order  dismissing  the  petition  of 
David  M.  Benton,  guardian  of  George  0.  Benton  and 
Grace  Benton,  asking  that  certain  money  in  the  hands 
of  E.  L.  Smalley,  as  guardian  of  their  property,  be 
transferred  to  David  M.  Benton,  who  is  the  duly 
appointed  guardian  of  their  persons  and  property 
within  and  for  the  county  of  Trempealeau,  in  the  state 
of  Wisconsin. — Reversed. 

Fruit  d  Brindley^  Utt  Bros.  <&  Michel  for  appellant 
Benton. 
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G.  W.  Ruddick  for  appellee  Smalley. 

Deemer,  J. — Manley  J.  Benton,  father  of  George 
0.  Benton  and  Grace  Benton,  died  intestate  at  Waverly, 
Iowa,  on  the  fifteenth  day  of  September,  1892.  He 
left  surviving  him  these  minors,  aged  twelve  and  ten 
yeai-s,  respectively.  His  wife,  the  mother  of  these  chil- 
dren, died  about  two  years  previous.  Before  the  death 
of  the  wife  and  mother,  the  petitioner,  who  is  the  pater- 
nal uncle  of  the  minors,  at  the  request  of  Manley  J. 
Benton  and  his  wife,  took  Grace  Benton  to  his  home  in 
Wisconsin,  and  from  that  time  until  the  present  has 
supported  and  cared  for  her.  At  the  time  of  the 
father's  death,  there  being  no  next  of  kin  in  Iowa,  peti- 
tioner took  the  boy,  George  O.  Benton,  to  Wisconsin, 
and  into  his  family,  and  has  ever  since  supported  him. 
The  paternal  grandfather  of  the  children  lives  with  the 
petitioner  in  Wisconsin.  On  the  first  day  of  Novem- 
ber, 1892,  the  petitioner  was  appointed  guardian  of  the 
persons  and  property  of  said  minors  by  the  county 
court  of  Trempealeau  county,  in  the  state  of  Wiscon- 
sin, and  gave  his  bond  as  such.  His  bond,  at  the  time 
of  the  filing  of  the  application  herein,  amounted  to  the 
sum  of  four  thousand  dollars.  Manley  J.  Benton  had 
a  life  insurance  policy,  issued  by  an  Iowa  company,  for 
two  thousand  dollars,  twelve  hundred  dollars  of  which 
was  made  payable  to  Grace  and  eight  hundred  dollars  to 
George  O.  Benton.  This  was  all,  or  practically  all,  the 
property  he  left.  On  the  twelfth  day  of  November,  1892, 
E.  L.  Smalley,  of  Waverly,  in  Bremer  county,  Iowa, 
upon  the  petition  of  one  J.  R.  Smith,  was  appointed 
guardian  of  the  property,  but  not  of  the  pei-sons,  of  the 
minors.  Smalley  afterward  collected  the  face  of  the 
insurance  policy,  and  is  now  holding  the  same  by 
reason  of  his  appointment  as  guardian.  .The  petition 
in  this  case  was  for  an  order  for  the  transfer  of  this 
money  to  the  petitioner,  as  guardian  in  Wisconsin, 
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under  sections  2269-2271  of  the  Code.  The  court, 
after  hearing  the  proofs,  denied  the  petition,  and  this 
ruling  is  assigned  as  error. 

Code,  section  2269,  provides :  *  'Foreign  guardians 
of  nonresident  minors  maybe  authorized  by  the  district 
court  of  the  county  wherein  such  minor  has  personal 
property,  to  receive  the  same,  on  complying  with  the 
provisions  of  the  following  sections.''  Section  2270: 
**Such  foreign  guardian  shall  file  in  the  oflSce  of  the 
clerk  of  the  district  court,  in  the  county  where  the 
property  is  situated,  a  certified  copy  of  his  official  bond, 
duly  authenticated  by  the  court  granting  the  letters  of 
guardianship,  and  shall  also  execute  a  receipt  for  the 
property  received  by  him.''  Section  2271:  '*Upon 
the  filing  of  the  bond  as  provided  by  the  last  section, 
and  the  court  being  satisfied  with  the  amount  of  said 
bond,  said  court  shall  order  the  personal  property  of 
the  minor  to  be  delivered  to  the  guardian ;  and  the 
court  shall  spread  the  bonds  and  receipt  on  its  records, 
and  direct  the  clerk  to  notify,  by  mail,  the  court  grant- 
ing the  letters  of  guardianship,  of  the  amount  of  prop- 
erty, allowed  to  the  guardian,  and  the  date  of  the  deliv- 
ery of  the  same."  The  applicant  fully  complied  with 
the  provisions  of  these  sections,  filed  a  duly  authenti- 
cated and  certified  copy  of  his  bond  given  in  Wisconsin 
with  the  clerk  of  the  Bremer  county  district  court, 
which  bond  was  for  four  thousand  dollars,  and  was 
sufficient  in  amount,   and  was  ready  to  execute  his 

receipt  for  the  money  as  required  by  the  statute. 
1  It  is  claimed  by  appellee,  firsts  that  the  petitioner 

had  no  standing  in  court,  because  he  had  not 
been  appointed  in  this  state ;  second,  that  he  was  not  a 
foreign  guardian  of  nonresident  minors,  that  the  minors 
were  yet  residents  of  this  state,  and  that  the  appoint- 
ment of  Benton  in  Wisconsin  was  without  jurisdiction; 
third,  that  Benton  was  not  a  proper  person  to  have 
charge  and  control  of  either  the  children  or  their  prop- 
erty. 


Digiti 


ized  by  Google 


Oct.  1894]  In  re  Benton.  205 

The  first  of  these  claims  is  answered  by  the  statute 

itself,  which,  if  not  in  express  terms,  by  necessary 

implication,  authorizes  such  a  guardian  to  apply 

2  for  an  order  of  transfer.     With  reference  to  the 
second,  it  is  a  well-established  rule  of  law  that 

3  the  proper  court,  at  the  place  of  domicile  of  the 
child,  has  jurisdiction  of  the  matter  of  guardian- 
ship of  his  person.  And  a  person  may  have  a  domicile 
at  one  place  while  he  is  a  resident  of  another.  Love  v. 
Cherry y  24  Iowa,  204.  The  domicile  of  a  child  is  to  be 
determined  by  the  domicile  of  the  parent;  and  when 
the  donaiciJe  is  once  fixed,  it  remains  until  another  is 
lawfully  acquired.  Schouler,  Dom.  Rel.,  sec.  230.  The 
domicile  of  these  minors  at  the  time  of  the  death  of 
their  father  was  in  Waverly,  and  they  could  do  noth- 
ing to  change  their  domicile,  for  they  were  not  sui 
juris.  Jenkins  v.  Clarkj  71  Iowa,  552,  32  N.  W.  Rep. 
504.  Under  our  statutes  the  parents  are  the  natural 
guardians  of  their  minor  children,  and  are  equally 
entitled  to  the  care  and  custody  of  them.  Code,  sec- 
tion 2241.  At  common  law,  although  some  of  the 
books  speak  only  of  the  father,  or,  in  case  of  his  death, 
the  mother,  as  guardian  by  nature,  yet  it  is  clear  that 
the  grandfather  or  the  grandmother,  when  next  of  kin> 
is  such  a  guardian.  Lamar  v.  Micou,  114  U.  S.  218, 
5  Sup.  Ct.  857;  Hargraves,  note  to  Co.  Litt.  88,  6-12; 
Reeve,  Dom.  Rel.  389;  Darden  v.  Wyatt,  15  Ga.  414. 

''After  the  death  of  both  parents,  infants,  who 

4  take  up  their    residence  at  the  home  of  the 
paternal  grandparent  or  next  of  kin,  in  another 

state,  will  acquire  such  grandparent's  domicile.  Schou- 
ler,  Dom.  Rel.,  section  303.  While  our  statute  does 
not  in  terms  make  the  next  of  kin  guardians  by 
nature,  yet  it  does  hold  them  responsible  for  their 
support.  Code,  section  1331.  Being  so  held,  it  seems 
to  us  that  they  should,  in  the  event  'of  the  death  of 
both  parents,  be  entitled  to  the  custody  of  their  grand- 
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children,  and  that  the  common  law  rule,  that  they  are 
guardians  by  nature,  should  obtain  in  this  state. 
Guardians  by  nature  have  the  right  to  change  the 
domicile  of  their  wards,  if  done  in  good  faith.  And 
while  the  next  of  kin  may  not  change  it,  so  as  to 

5  affect  their  rights  of  succession  or  of  property, 
yet  if  the  change  is  made  in  good  faith  a  new 

domicile  may  be  acquired,  which  will  give  a  probate 
court  jurisdiction  to  appoint  a  guardian  at  law  for 
them.  In  this  case  the  grandfather  is  living  with,  and 
is  a  member  of,  the  petitioner's  family,  and  he  signed 
the  petition  for  the  appointment  of  David  M.' Benton 
as  guardian  in  the  Wisconsin  county  court.  The  chil- 
dren, or  one  of  them,  were  taken  by  David  Benton  to 
Wisconsin  at  the  request  of  the  grandfather;  and  the 
paternal  grandfather,  petitioner,  and  the  children  all 
live  together  as  one  family.  These  facts  distinguish 
the  present  case  from  Jenkins  v.  Clarkj  supra,  and 
In  re  Johnson,  87  Iowa,  130,  54  N.  W.  Rep.  69,  and 
sustain  the  jurisdiction  of  the  Wisconsin  court.  The 
right  of  possession  and  control  of  the  persons  of  these 
minors  is  not  involved  in  the  case,  and  the  fitness  of 
the  Wisconsin  guardian  to  be  intrusted  with  their 
support  and  education  is  not  a  material  inquiry.  The 
sole  question  is,  should  the  money  in  the  hands  of  the 
guardian  appointed  in  this  state  be  ordered  transferred 
to  the  guardian  in  Wisconsin! 

Having  determined  that  the  county  court  in  Wis- 
consin had  jurisdiction  to  appoint  a  guardian  of  the 
person  and  property  of  these  minors,  we  next 

6  inquire  what  necessity  is  there  for  the  continu- 
ance of  a  guardianship  of  their  property  in  this 

state!  No  doubt  such  an  appointment  was  necessary 
in  order  to  collect  the  money  due  on  the  policy  of 
insurance,  but,  with  the  money  collected,  the  necessity 
for  a  guardian  here  has  ceased.  There  is  no  showing 
that  the  money  could  be  invested  to  better  advantage 
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here  than  in  Wisconsin,  nor  is  there  any  presumption 
that  its  remaining  here  would  be  of  any  benefit  to  the 
estate.  On  the  contrary,  it  seems  to  us  that  it  would 
be  a  detriment  to  have  the  estate  bear  the  expense  of 
two  guardianships.  The  guardianship  here  was  simply 
auxiliary  to  the  main  guardianship,  and  the  purpose  of 
its  creation  has  been  accomplished.  We  think  that  the 
estate  of  these  minors  should  be  relieved  of  the  trouble 
and  expense  incident  to  a  guardianship  in  this  stat.e, 
and  that  the  principal  guardian  should  be  invested  with 
the  money  now  in  the  hands  of  the  guardian  here. 
Some  question  is  made  as  to  the  responsibility  of  the 
Wisconsin  guardian.  We  do  not  regard  this  as  a  ma- 
terial point,  for  the  certified  copy  of  the  bonds  filed  by 
him  in  Wisconsin  shows  them  to  be  amply  suflScient  to 
protect  the  minors'  interests.  We  do  not  determine 
whether  the  statute  with  reference  to  the  transfer  of 
funds  is  mandatory  or  not ;  for,  if  it  gives  the  court 
merely  discretionary  powers,  we  think  there  was  error 
in  not  ordering  a  transfer  of  the  funds.  The  case  will 
be  reversed,  with  directions  to  the  district  court  to 
order  a  transfer  of  the  funds  upon  petitioner's  filing  the 
receipt  required  by  law.    Revebsed. 


V2    MTl 

City  Bank  op  Boone,  Appellant,  v.  Anna  Radtke.  i?-?**l 

Appeal  and  Mandate.  Where  in  a  law  action  the  facts  are 
either  found  by  the  district  court,  or  are  practically  undisputed  there, 
1  and  the  supreme  court  reverses  the  judgment,  indicating  what  it 
should  be,  and  there  is  no  claim  that  a  different  state  of  facts  can  be 
shown  on  a  new  trial,  the  trial  court  may,  on  motion,  enter  a  judg- 
ment in  accordance  with  the  opinion. 

Appeal  from  Boone  District  Court. — Hon.  N.  B.  Hyatt, 

Judge. 

Wednesday,  October  17,  1894. 
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Action  at  law  to  recover  the  possession  of  specific 
personal  property.  From  a  judgment  in  favor  of  the 
defendant,  rendered  on  her  motion,  the  plaintiff  appeals. 
— Affirmed. 

Dyer  &  Stevens  for  appellant. 

Jordan  <&  Brockett  for  appellee. 

Robinson,  J. — The  plaintiff  claims  to  own,  and  to 
be  entitled  to  the  immediate  possession  of  thirty-seven 
steers  by  virtue  of  a  chattel  mortgage  executed  to  it  by 
L.  W.  Fiske  &  Son  on  the  twenty-third  day  of  Febru- 
ary, 1885,  and  recorded  two  days  later.  The  defendant 
claims  the  steers  under  a  chattel  mortgage  executed  to 
her  in  September,  1885,  and  recorded  during  the  same 
month,  and  alleges  that,  when  it  was  given,  she  had 
neither  actual  nor  constructive  knowledge  of  the  mort- 
gage to  the  plaintiff.  She  further  claims  that  the 
record  of  the  mortgage  did  not  impart  constructive  ' 
notice,  for  the  reason  that  the  plaintiff  is  a  copartner- 
ship, of  which  John  C.  Hall,  the  notary  public  who 
took  the  acknowledgment  of  the  mortgage,  was,  at  the 
time  it  was  taken,  a  member.  The  plaintiff,  in  reply, 
alleges  that  defendant  is  estopped  to  deny  notice  of  the 
mortgage  given  to  it,  for  that  in  November,  1886,  she 
accepted  from  L.  W.  Fiske  &  Son  a  chattel  mortgage 
on  the  property  in  controversy  to  secure  the  indebted- 
ness which  was  secured  by  the  first  mortgage  to  her; 
that  the  second  mortgage  was  given  and  accepted  as  sub- 
ject to  the  mortgage  of  plaintiff,  and  that  in  accepting 
it,  defendant  took  possession  of,  and  holds,  the  property 
in  controvei-sy  subject  to  the  lien  of  the  plaintiff's 
mortgage.  This  is  the  third  appeal  in  this  cause.  See 
79  Iowa,  216;  44  N.  W.  Rep.  362;  87  Iowa,  363,  54 
N.W.  Rep.  435.  On  the  second  trial  the  district  court 
found  that  the  plaintiff  was  a  partnership  when  the 
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mortgage  to  it  was  taken,  and  that  the  acknowledgment 
was  taken  by  a  member  of  the  firm.  Also,  that  the 
defendant  was  estopped  to  assert  her  first  mortgage, 
and  that  plaintiff  was  entitled  to  the  property  in  con- 
troversy. Judgment  was  rendered  according  to  the  find- 
ings. On  the  second  appeal  this  court  held  that  the  ac- 
knowledgment of  the  plaintiff's  mortgage  was  void,  and 
that  the  record  of  it  did  not  impart  notice  to  the  defend- 
ant; that  there  was  no  claim  that  she  had  actual  notice 
of  it  when  she  took  the  first  mortgage  to  her;  that  the 
evidence  failed  to  show  an  estoppel ;  that  the  plaintiff 
had  failed  to  establish  any  right  to  the  property  in 
controversy ;  and  that  the  defendant  was  clearly  enti- 
tled to  it.  The  judgment  of  the  district  court  was 
reversed,  and  a  procedendo  was  issued,  requiring  that 
court  to  proceed  in  the  cause  according  to  law,  and  in 
harmony  with  the  opinion.  After  that  was  "placed  on 
file,  the  defendant  filed  a  motion  for  judgment  on  the 
ground  that  the  issues  of  fact  had  been  fully  tried,  and 
findings  of  fact  made,  upon  which  this  court  had  found 
that  the  defendant  should  have  had  judgment.  The 
motion  was  sustained,  and  judgment  was  rendered  in 
favor  of  the  defendant. 

All  the  allegations  of  the  petition  and  reply  not 
admitted  are  in  substance  that  L.  W.  Fiske  &  Son  exe- 
cuted the  mortgage  under  which  the  plaintiff  claims; 
that  they  owe  it  the  amount  which  the  mortgage  was 
given  to  secure;  that  the  property  included  in  the  mort- 
gage to  the  defendant  is  not  the  same  as  that  mort- 
gaged to  the  plaintiff;  that  the  mortgage  of  1886  was 
given  and  accepted  by  the  defendant  subject  to  the 
mortgage  to  the  plaintiff;  **that  in  the  giving  of  said 
mortgage  and  the  taking  of  the  same  by  defendant  the 
defendant  thereby  agreed  and  took  possession  and 
holds  the  property  in  controversy  Under  said  mortgage, 
dated  November  8,  1886,  subject  to  the  lien  of  plain- 
tiff's mortgage,  and  the  payment  of  the  indebtedness 
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secured  the  plaintiff  thereby;''  and  that  in  consequence 
of  so  taking  the  mortgage,  the  defendant  is  estopped  to 
assert  title  as  against  the  mortgage  of  the  plaintiff. 
The  judgment  of  the  district  court  rendered  on  the  sec- 
ond trial  necessarily  included  a  finding  that  the  mort- 
gage to  the  plaintiff  was  valid  as  between  the  parties  to 
it  and  as  against  persons  having  notice  of  it.  The 
record  does  not  show  that  the  district  court  found  that 
the  mortgages  held  by  the  defendant  were  duly  exe- 
cuted, acknowledged,  and  recorded,  or  whether  she 
knew  of  the  mortgage  to  plaintiff  when  her  mortgage 
was  taken :  nor  whether,  in  taking  her  second  mort- 
gage, she  intended  to  abandon  the  first  one,  nor  under 
which  one  she  took  pooseseion  of  the  property,  nor 
whether  her  mortgages  covered  the  property  mortgaged 
to  the  plaintiff.  But  the  petition  recognizes  the  mort- 
gages of  the  defendant,  alleging  that  they  are  not  on 
the  property  in  controversy,  and  that,  if  they  are,  they 
are  junior  and  inferior  to  the  mortgage  of  plaintiff. 

They  are  also  recognized  in  the  reply.  The  claim 
that  they  were  on  different  property  from  that  in  con- 
troversy wajs,  in  effect,  waived  in  the  reply.  That 
alleges  that  the  second  mortgage  to  the  defendant, 
which  includes  the  property  conveyed  to  her  by  the 
first  one,  covers  the  same  property  that  was  mortgaged 
to  the  plaintiff.  It  is  plain  that  there  is  not  now,  and 
has  not  been,  any  real  controversy  as  to  the  fact  that 
the  mortgages  held  by  the  defendant  were  duly  exe- 
cuted, and  that  each  of  them  includes  the  property  in 
controversy.  That  fact  sufficiently  appears  in  the 
opinion  of  this  court  filed  on  the  second  appeal.  That 
opinion  also  shows  that  no  claim  was  made  on  the 
trial  that  the  defendant  had  actual  notice  of  the  plain- 
tiff's mortgage.  With  respect  to  the  omission  of  the 
district  court  to  find  specially  whether  the  defendant 
abandoned  her  first  mortgage  and  took  possession  of 
the  property  in  controversy  under  the  second  one,  it  is 
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not  necessary  to  say  more  than  that  we  do  not  think 
an  abandonment  of  the  first  mortgage  and  a  taking  of 
the  property  under  the  second  are  properly  pleaded. 
We  have  set  out  all  of  the  reply  which  can  be  claimed 
to  plead  such  abandonment  and  taking  of  the  property. 
The  averment  that  in  the  giving  of  the  second  mort- 
gage and  the  acceptance  of  it  the  defendant  agreed  to 
and  took  possession  of  and  held  the  property  under 
that  mortgage,  and  subject  to  the  mortgage  of  the 
plaintiff,  is  a  statement  in  the  nature  of  a  legal  conclu- 
sion, which  is  not  sound,  and  did  not  constitute  a 
defense  to  anything  pleaded  in  the  answer.  It  was 
not  attacked  as  it  might  have  been,  and  for  the  pur- 
poses of  the  second  appeal  was  treated  as  pleading  an 
estoppel,  but  held  not  to  be  sustained  by  the  evidence. 
It  is  true  that,  as  a  rule,  this  court  will  not,  in  reversing 
a  judgment  in  an  action  at  law,  rendered  after  a  trial 
on  the  merits,  direct  the  trial  court  to  enter  judgment 
on  the  record  unless  special  findings  of  the  court  or 
jury  and  admissions  of  record  show  what  judgment 
should  be  rendered  {Coffman  v.  Railway  Co.y  90  Iowa, 
462,  57  N.  W.  Rep.  956);  and  we  are  not  disposed  to 
ignore  the  distinction  between  actions  at  law  and  in 
equity,  and  to  direct  judgments  which  are  required  to 

settle  disputed  questions  of  fact.  But  this  case 
1  has  been  tried  by  the  district  court.     The  facts 

were  settled  by  its  special  findings,  or  were 
practically  undisputed.  The  opinion  of  this  court  on 
the  second  appeal  determined  the  judgment  which 
should  have  been  rendered.  The  plaintiff  had  been 
given  a  fair  trial,  and  had  fully  presented  its  case. 
There  was  no  claim  that  it  desired  to,  or  could,  make  a 
different  showing  on  another  trial,  and  we  are  of  the 
opinion  that  the  district  court  did  not  err  in  rendering 
the  judgment  after  the  appeal,  which  should  have  been 
rendered  before  it  was  taken.    Affikmed. 
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James  W.  Hopkins,  Administrator  of  the  Estate  of 

Thomas  W.  Hopkins,  Deceased,  v.  Kjjapp  & 

Spalding  Company,  Appellant. 

New  Trial:  drikexno  liquor  bt  jxtror.  One  juror  deposes  that 
another  admitted  drinking  a  half  pint  of  whisky  daring  the  delibera- 
tion ;  the  latter  claims  he  drank  but  about  two  spoonfuls,  and  as 
medicine.  Order  granting  new  trial  not  interfered  with. 

Appeal  from  Woodbury  District  Court. — Hon.  A. 
VanWagenen,  Judge. 

Thursday,  October  18, 1894. 

Action  to  recover  damages  for  alleged  negligence 
causing  the  death  of  plaintiff's  intestate.  The  case 
was  tried  to  a  jury,  and  a  verdict  returned  in  favor  of 
the  plaintiflE  for  one  hundred  dollars.  Plaintiff  moved 
for  a  new  trial  upon  the  grounds  that  the  damages 
allowed  are  inadequate,  that  the  verdict  is  contrary  to 
the  law  and  the  evidence,  that  the  court  erred  in  the 
instructions  given,  and  upon  the  further  ground  as  fol- 
lows: **For  misconduct  of  the  jury,  in  this:  That 
Charles  Ehlers,  one  of  the  jurors  in  the  above-entitled 
action,  when  the  case  was  submitted  to  the  jury,  and 
while  in  the  jury  room,  considering  said  verdict,  drank 
about  one  half  pint  of  intoxicating  liquors,  in  support 
of  which  ground  there  is  hereto  attached,  and  made  a 
part  of  this  motion,  the  affidavit  of  D.  H.  Sullivan." 
The  court  overruled  said  motion  *'on  all  grounds 
thereof,  except  the  last,  or  No.  8,  to  wit,  for  miscon- 
duct of  the  juror  in  drinking  liquor  in  the  jury  room; 
and  as  to  that  ground  the  court  sustained  the  said 
motion,  and  the  defendant  at  that  time  excepted.  The 
court  thereupon  ordered  a  retrial  of  said  cause,  to 
which  the  defendant  at  the  time  excepted,"  and  from 
which  ruling  the  defendant  appeals. — Affirmed. 
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Wright,  Hubbard  &  Yeomans  for  appellant. 
F.  E.  Qill  and  Lynn  &  Sullivan  for  appellee. 

Given,  J. — The  only  question  presented  on  this 
appeal  is  whether  the  court  erred  in  granting  a  new 
trial  on  the  ground  of  misconduct  of  the  juror.  The 
other  grounds  of  the  motion  are  not  to  be  considered, 
and  could  not  be,  as  we  have  neither  the  evidence  nor 
the  instructions  before  us.  A  motion  for  a  new  trial  is 
addressed  to  the  sound  discretion  of  the  court,  and  its 
action  thereon  will  not  be  reversed,  unless  it  is  manifest 
that  the  discretion  has  been  improperly  exercised. 
Freeman  V.  Rich,  1  Iowa,  504;  Ruble  v.  McDonald,  7 
Iowa,  90;  Pickering  v.  Kirkpatrick,  32  Iowa,  163; 
Pianoforte  Co.  v.  Mueller,  38  Iowa,  552;  Donahue  v. 
Lannan,  70  Iowa,  73,  30  N.  W.  Rep.  8.  This  rule  is 
especially  applicable  where  a  motion  for  a  new  trial  is 
sustained.  Peebles  v.  Peebles,  77  Iowa,  11,  41  N.  W. 
Rep.  387;  Morgan  v.  Wagner,  79  Iowa,  174,  44  N,  W. 
Rep.  345.  Where  the  evidence  as  to  the  alleged  mis- 
conduct is  conflicting,  the  action  of  the  court  in  grant- 
ing a  new  trial  will  not  be  interfered  with.  Wightman 
V.  Butler  Co.,  83  Iowa,  692,  49  N.  W.  Rep.  1041.  As 
to  the  alleged  misconduct  of  the  juror,  we  have  the 
afladavits  of  D.  H.  Sullivan  and  of  the  juror.  Mr. 
Sullivan  states  that  immediately  after  reaching  a  ver- 
dict the  juror  Ehlers  ** offered  me  a  pint  bottle  contain- 
ing intoxicating  liquors,  which  was  about  half  empty ; 
that  he  at  the  same  time  said  that  he  had  drank  a  part 
of  said  whisky  while  in  the  jury  room,  determining  the 
verdict  in  said  action;  and  that  he  put  his  head  out  of 
the  window  to  drink,  so  that  the  rest  of  the  jurors 
would  not  see  him,  and  in  this  way  drank  over  half 
the  contents  of  said  pint  bottle."  The  juror  states  as 
follows:  **That  deponent,  before  said  jury  retired, 
reasonably  expected  that  the  jury  might  be  out  some 
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time  deliberating  as  to  their  verdict,  and  that  it  was 
possible  that  they  might  be  out  the  entire  evening; 
that  at  said  time  the  weather  was  growing  cool,  espe- 
cially in  the  evening;  that  deponent,  for  his  cold,  to 
which  he  is  at  times  easily  subject,  has  taken  as  medi- 
cine small  amounts  of  liquor,  and  also  when  he  was 
subject  to  exposure ;  that  at  noon  of  the  last  day  of 
said  trial,  expecting  to  be  out  a  part,  if  not  all,  of  said 
night,  deponent  procured  a  small  flask  of  whisky ;  that, 
while  in  said  jury  room,  deponent  took  therefrom  not 
to  exceed  two  tablespoonfuls  of  said  liquor;  that  depo- 
nent took  the  same  simply  as  a  medicine,  and  not  as  a 
beverage;  that  said  jury  remained  out  till  about  10 
p.  M.  of  said  night,  and  deponent  took  what  he  did 
from  said  flask  simply  and  only  to  prevent  his  taking 
or  being  exposed  to  the  effects  of  a  cold,  and  for  no 
other  purpose ;  that  he  did  not  take  any  amount  suffi- 
cient to  in  any  manner  intoxicate  him,  and  it  was  not 
taken  for  any  such  purpose,  but,  as  before  stated,  only 
as  a  medicine."  This  court  has  repeatedly  held  that 
the  use  of  intoxicating  liquors  by  a  juror  during  the 
time  the  jury  is  deliberating,  except  as  a  medicine,  in 
cases  of  actual  sickness,  was  misconduct  for  which  the 
verdict  should  be  set  aside.  State  v.  Baldy^  17  Iowa, 
39;  Berry  v.  Berry ^  31  Iowa,  415;  Fairchild  v.  Snyder, 
43  Iowa,  23;  By  an  v.  Harrow,  27  Iowa,  494;  State  v. 
Morphyy  33  Iowa,  270;  O^Neill  v.  Railway  Co.,  45 
Iowa,  546.  See,  also,  State  v.  Kennedy,  77  Iowa,  209, 
41  N.  W.  Rep.  609.  The  court  was  fully  warranted  in 
finding  that  the  juror  drank  more  of  the  liquor  than 
he  states,  and  that  his  claim  that  it  was  taken  as  a 
medicine  was  a  sheer  subterfuge.  There  was  certainly 
no  error  in  the  court's  granting  a  new  trial,  and  its 
judgment  is  affibm£D* 
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R.  R.  Wilcox  v.  Williamson  Law  Book  Company, 

Appellant. 

Bvidenoe :  NoncB[.    Making  an  ancalled-for  statement  that  declarant 

1  had  no  notice  of  a  contract,  is  not  evidence  that  he  did  have  notice 
of  the  contract. 

Sake:  fraud.     That  a  father,  who  is  a  bona  fide  creditor,  bujs  property 

2  of  a  son  who  intended  to  cheat  creditors  by  the  sale,  and  that  the 
father's  agent,  with  whom  he  placed  the  purchase,  secretes  part  of  it, 
is  not  evidence  of  a  participation  in  son's  fraud. 

Appeal  from  O^Brien  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Thubsday,  October  18,  1894. 

Action  to  recover  specific  personal  property. 
Trial  to  a  jury.  At  the  conclusion  of  the  testimony 
the  court  directed  a  verdict  for  plaintiff,  and  defendant 
appeals. — Affirmed. 

C.  A.  Bdbcock  for  appellant. 

Milton  H.  Allen  for  appellee. 

Deemeb,  J. — In  August,  1889,  the  appellant  sold 
and  delivered  to  J.  A.  Wilcox  a  number  of  law  reports 
at  the  agreed  price  of  six  hundred  and  thirty-four  dol- 
lars and  fifty  cents — one  hundred  dollars  in  cash,  the 
remainder  to  be  paid  in  installments  of  fifty  dollars 
each,  three  months  thereafter,  A  written  contract  was 
entered  into  between  the  parties,  by  the  terms  of  which 
the  books  were  to  remain  the  property  of  appellant 
until  fully  paid  for.  This  contract  was  recorded  in  the 
recorder's  office  of  the  proper  county,  but  was  so  defec- 
tively acknowledged  that  the  record  thereof  imparted 
no  notice,  either  to  creditors  or  subsequent  purchasers, 
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and  consequently,  was  invalid  under  our  statute,  except 
as  to  such  creditors,  or  purchasers  from  the  vendee, 
as  had  actual  notice  of  the  contract.  J.  A.  Wilcox 
made  all  payments  called  for  by  the  contract  up  to 
June  5,  1891,  when  he  executed  his  note  to  appellant 
for  the  remainder,  to  wit,  two  hundred  and  thirty-four 
dollars  and  fifty  cents.  On  the  fourteenth  day  of 
December,  1891,  Wilcox  having  failed  to  pay  this  note, 
appellant  served  a  written  demand  upon  him  for  the 
return  of  the  books.  Failing  to  comply  therewith,  the 
appellant  brought  suit  in  replevin  against  him  for  the 
books,  and  took  them  under  the  writ  issued  in  that 
case.  In  the  meantime,  and  on  the  fourth  day  of 
August,  1891,  the  appellee  obtained  judgment  before  a 
justice  of  the  peace  of  O'Brien  county  against  J.  A. 
Wilcox  for  the  sum  of  two  hundred  and  thirteen  dol- 
lars and  thirty  cents  and  costs,  upon  a  promissory  note 
executed  by  him  to  appellee  on  the  tenth  day  of  Octo- 
tober,  1890.  The  books  in  question  were  levied  upon 
under  an  execution  issued  on  this  judgment,  and  sold 
to  the  appellee  at  execution  sale  on  the  twenty-ninth  day 
of  August,  1891,  for  the  sum  of  two  hundred  and 
twenty-three  dollars  and  eighty  cents.  This  action 
was  brought  by  appellee  to  recover  the  possession  of 
the  books  from  the  appellant  and  the  sheriff  who  took 
them  under  the  writ  of  replevin.  The  appellant 
answered,  averring  that  there  was  no  transfer  of  the 
possession  of  the  books  at  the  time  of  the  execution 
sale,  and  that  it  took  them  from  the  possession  of  J.  A. 
Wilcox  under  the  writ  of  replevin  issued  in  its  case 
against  him ;  that  appellee  knew  at  the  time  of  his  levy 
upon  and  purchase  of  the  books  of  the  contract  of  sale 
between  appellant  and  J.  A.  Wilcox,  and  of  its  condi- 
tions; that  appellee  and  J.  A.  Wilcox  colluded  and 
conspired  together  to  cheat  and  defraud  the  appellant 
out  of  its  property;  that  the  note  on  which  appellee's 
judgment  was  based  was  without  consideration,  and 
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was  executed  with  intent  to  defraud ;  that,  in  pursu- 
ance to  the  said  conspiracy,  appellee  put  the  note  in 
judgment,  J.  A.  Wilcox  making  no  defense  thereto, 
but  allowing  the  same  to  go  to  judgment  fraudulently; 
and  that  the  judgment  execution  and  sale  were  all 
fraudulent  and  void  by  reason  of  collusion  between  the 
parties.  After  the  testimony  was  all  adduced,  the 
court,  on  motion  of  appellee,  directed  the  jury  to  return 
a  verdict  for  him,  and  it  is  the  ruling  on  this  motion 
that  we  have  to  consider. 

It  is  contended  on  the  part  of  appellant  that  there 
was  suflBcient  testimony  to  take  the  case  to  the  jury 
upon  the  question  as  to  whether  appellee  had  actual 
notice  of  the  conditional  bill  of  sale  and  upon  the 
question  of  fraud  in  obtaining  appellee's  judgment. 
The  rule  in  this  state  is:  ''That  when  a  motion  is 
made  to  direct  a  verdict,  the  trial  judge  should  sustain 
it  when,  considering  all  of  the  evidence,  it  clearly 
appears  to  him  that  it  would  be  his  duty  to  set  aside  a 
verdict  if  found  in  favor  of  the  party  upon  whom  the 
burden  of  proof  rests.''  Meyer  v.  Houck,  85  Iowa, 
319,  52  N.  W.  Rep.  235.  The  burden  was  upon  the 
appellant  to  show  either  that  the  appellee  had  actual 
notice  of  the  conditional  contract  of  sale  of  the  books 
to  J.  A.  Wilcox,  or  that  the  judgment  plaintiff  obtained 
against  J.  A.  Wilcox  was  collusive  and  fraud- 

1  ulent.     The  only  testimony  tending  to  show  that 
appellee  had  notice  of  the  contract  is  a  statement 

by  him  to  one  of  appellant's  attorneys  that  he  had  no 
notice  of  the  contract,  at  a  time  when  no  remark  had 
been  made  to  him  to  call  for  such  a  statement.  We  do 
not  think  this  was  sufficient  to  authorize  a  verdict  for 
appellant.  The  remark  was  made  at  a  time  when  he 
was  discussing  his  right  to  the  books  with  the  attorney, 
and  is  not  such  an  admission  as  would  warrant 

2  a  finding  against  him  by  the  jury.     After  plain- 
tiff purchased  the  books  he  left  them  in  the  posses- 
sion of  one  Mrs  Patton,  who  occupied  one  part  of  a 
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double  house  with  J.  A.  Wilcox,  and  she  took  them  to 
her  rooms,  and  attempted  to,  or  did,  secrete  a  part  or 
all  of  them.  This  circumstance,  together  with  the 
relationship  between  the  parties — the  appellee  being 
the  father  of  J.  A.  Wilcox — is  relied  upon  as  sufficient 
to  justify  a  finding  by  the  jury  that  the  judgment  and 
execution  sale  were  fraudulent.  There  can  be  no 
question  but  that  appellee  was  a  honafide  creditor  of  J. 
A.  Wilcox;  neither  is  there  any  doubt  in  our  minds 
but  that  J.  A.  Wilcox  intended  to  so  dispose  of  the 
books  as  to  defraud  the  appellant.  But  to  render  the 
transaction  fraudulent  as  to  appellee  it  must  be  shown 
that  he  knew  of,  and  participated  in,  the  fraudulent 
intent  of  his  son.  The  mere  fact  that  his  agent,  with- 
out his  knowledge,  secreted  the  books  after  they  had 
been  turned  over  to  her  by  appellee  would  not  justify 
a  finding  that  he  participated  in  the  fraud.  Appellee, 
when  called  upon  to  know  where  the  books  were, 
promptly  informed  the  oflBcer  that  they  were  in  the 
possession  of  Mrs.  Patton,  and  described  the  room 
where  they  had  been  left.  The  relationship  of  the  par- 
ties was  not  sufficient  to  justify  a  finding  of  fraud  in 
the  transaction  between  appellee  and  his  son. 

Complaint  is  made  of  the  rulings  of  the  court  in 
the  rejection  of  testimony.  The  rulings  were  correct, 
and,  finding  no  error  in  the  record,  the  judgment  is 

AFFIBMED. 
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'  130  277  3    which  was  mn  under  the  mistaken  belief  that  it  separated  such  land 
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Possession.     The    rale  that  one  in  possession  can  protect   his  pos- 
1    sessorj  right  against  a  trespasser,  who  denies  his  ownership,  has  no 
application  to  nnsuryeyed  pablic  lands. 

Appeal  from   Palo   Alto   District   Court. — Hon.    Lot 
Thomas,  Judge 

Saturday,  May  26,  1894. 

This  is  a  suit  in  equity,  by  which  the  plaintiffs 
claim  title  to,  and  possession  of,  certain  land,  and  they 
demand  that  said  title  and  possession  be  quieted  as 
against  the  defendants.  A  writ  of  injunction  was 
invoked  and  granted,  by  which  the  defendants  were 
restrained  from  taking  the  possession  of  the  land  in 
dispute.  The  district  court  entered  a  decree  dismissing 
the  plaintiffs'  petition,  and  they  appeal.  The  Chicago, 
Milwaukee  &  St.  Paul  Eailway  Company  intervened 
in  the  action,  claiming  to  be  the  owner  of  the  land, 
as  part  of  its  government  land  grant,  and  the  petition 
of  intervention  was  dismissed.  The  intervener  appeals. 
Affirmed. 

SopeTj  Allen  d  Morling  for  plaintiff  appellants. 

Geo.  E.  Clarke  for  intervener  appellant. 

J.  W.  Cory  for  appellees. 

RoTHROCK,  J. — I.  A  number  of  motions  were 
filed  with  the  submission  of  the  case.  They  are 
motions  to  strike  out  parts  of  appellees'  abstract,  and 
to  tax  costs  against  appellees,  and  to  strike  an  argument 
in  reply,  and  a  motion  by  appellees  to  strike  the  inter- 
vener's argument  from  the  files  because  not  filed  in 
time.  These  motions  are  all  overruled.  They  are 
not  well  taken.  The  appellees'  abstract  was  not  un- 
necessary, and,  so  far  as  it  is  an  abstract  of  additional 
evidence,  it  is  sustained  by  the  transcript  of  the  evi- 
dence. The  question  is  also  presented,  in  argument, 
by  appellees,  that  the  record  of  the  evidence  is  not 
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complete,  so  as  to  authorize  a  trial  anew  in  this  court. 
This  position  does  not  appear  to  us  to  be  sound. 
Another  objection  is  made  to  the  effect  that  the  issues 
presented  should  have  been  tried  as  a  law  action,  and 
that  the  wrongs  of  which  the  plaintiffs  complain 
are  not  cognizable  in  a  court  of  equity.  This  objection 
was  made  in  the  court  below.  We  do  not  think  this 
claim  is  founded  on  a  correct  view  of  the  issues  pre- 
sented by  the  petition.  It  is  a  plain  action  in  equity 
to  quiet  title,  aided  by  an  injunction  to  protect  the 
plaintiffs'  possession  pending  the  suit.  Preliminary  to 
a  consideration  of  the  merits  of  the  case,  it  should  be 
stated  that  the  only  real  party  plaintiff  is  John  T. 
Eaton.  James  Grant  was  a  party  plaintiff,  and  died 
before  the  cause  was  heard  in  the  district  court,  and 
the  executors  of  his  last  will  and  testament  were  sub- 
stituted as  plaintiffs,  but  they  have  no  real  interest  in 
the  case. 

The  land  in  controversy  is  the  greater  part  of 
what  is  claimed  to  be  section  19,  township  97,  range 
34,  in  Palo  Alto  county.  This  township  was  surveyed 
by  the  United  States  in  the  year  1855,  and  the  sub- 
divisions of  the  township  were  surveyed  in  1857.  Ac- 
cording to  the  government  maps  and  plats,  all  but  the 
west  half  of  the  northwest  quarter,  and  two  hundred 
and  twenty-one  and  thirty-six  hundredths  acres  of  the 
section,  was  designated  as  under  water.  The  two 
hundred  and  twenty-one  acres  were  subdivided  into 
five  lots,  numbered  1  to  5,  inclusive.  All  of  the  sur- 
veyed land  is  situated  in  the  northwest  part  of  the 
section,  and  embraces  the  land  on  the  north  line  a  lit- 
tle more  than  half  across  the  section,  and  from  thatpoint, 
in  a  southwest  direction,  to  the  south  section  line, — 
some  eighty  rods  east  of  the  southwest  corner  of  the 
section.  The  land  in  controversy  is  that  marked  on 
the  government  plat  as  under  water,  and  the  last  line 
described  is  what  is  known  as  a  ^* meandered  line.' '     It 
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appears  that  the  lots  1,  2,  3,  4,  and  5  were  claimed  to 
be  swamp  land,  and  the  plaintiff  Eaton  claims  to  be 
the  owner  thereof  by  a  proper  line  of  conveyances 
from  the  government  down  to  James  Grant,  deceased, 
and  by  a  contract  of  purchase  from  said  Grant,  dated 
April  1,  1890,  which  describes  the  land  purchased  as 
lots  1,2,  3,  4,  and  5  in  said  section,  containing  two 
hundred  and  twenty-two  and  thirty-six  hundredths 
acres  more  or  less.  It  is  not  claimed  by  Eaton  that 
there  is  less  than  that  quantity  of  land  in  the  five  lots, 
without  including  any  part  of  the  land  designated  on 
the  government  plat  as  under  water.  In  other  words, 
so  far  AS  appears,  he  has  the  full  complement  of  land 
which  he  purchased  within  the  meandered  line.  Eaton 
does  not  live  on  any  part  of  the  section.  Before  he 
made  his  contract  with  Grant,  he  entered  on  that  part 
now  in  dispute,  without  any  authority  from  anyone, 
and  broke  up  and  put  some  of  the  land  in  cultivation. 
After  he  made  his  purchase  of  the  lots,  he  claimed  the 
whole  of  the  section,  because  he  was  the  owner  of  the 
lots,  and  they  were  bounded  on  the  east  by  the  mean- 
dered line,  and  he  had  the  right  to  the  land  between 
the  meandered  line  and  the  waters  of  Lost  island  and 
Mud  or  Palo  Alto  lakes.  A  large  number  of  witnesses 
were  examined  with  reference  to  that  part  of  the  sec- 
tion which  is  platted  as  under  water. 

We  will  not  set  out  the  evidence  in  detail.  It 
appears,  from  a  very  decided  preponderance  of  the 
evidence,  that  the  land  in  controversy  is  not  now,  and 
probably  never  was,  any  part  of  a  lake.  It  is  true  that 
some  of  the  witnesses  testify  that  the  inlet  of  Mud  lake 
extended  up  into  the  land.  But  there  is  no  evidence 
that  at  or  near  the  time  of  the  survey,  or  since,  there 
has  been  any  body  of  water  anywhere  on  the  land, 
upon  which  to  base  a  meandered  line.  Some  of  the 
land,  like  all  bodies  of  land  in  that  country,  is  low, 
flat,  and  marsh  land,  but  the  evidence  shows  that  a 
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greater  part  of  the  land  claimed  by  Eaton  is  dry,  tillable 
land,  and  that  if  it  had  been  surveyed  it  would  not 
have  passed  to  the  state  under  the  swamp-land  grant. 
The  defendants  conceived  the  idea  that  this  land  did 
not  belong  to  any  riparian  owner,  but  that  it  was  part 
of  the  unsurveyed  public  lands  of  the  United  States; 
and  they  entered  upon  it,  and  erected  small  houses  or 
shanties,  and  claimed  to  be  entitled  to  enter  the  land 
as  homesteaders.  They  made  application  to  the  dis- 
trict United  States  land  office,  and  their  applications 
were  refused  on  the  ground  that  the  land  was  unsur- 
veyed. This  decision  of  the  local  land  office  was 
approved  by  the  commissioner  of  the  general  land 
office.  The  plaintiff  founds  his  action  upon  these 
alleged  trespasses  of  the  defendants.  The  evidence 
does  not  show  that  defendants  removed  any  of  the 
plaintiffs'  crops,  or  that  any  damage  was  done  by  them, 
more  than  merely  nominal.  The  defendants  demanded 
no  affirmative  relief,  and  the  dismissal  of  the  plaintiffs' 
petition  left  the  parties  in  the  same  situation  they  were 
before  the  suit  was  commenced.  A  great  many  ques- 
tions are  discussed  by  counsel,  which  appear  to  us  not 
pertinent  to  either  the  issues  presented,  or  to  the  evi- 
dence. We  have  stated  the  respective  claims  of  the 
parties,  and  the  character  of  the  land  in  dispute,  as 
shown  by  the  evidence,  to  the  end  that  the  rights  of 
the  parties  under  the  facts,  as  to  pleading  and  proof, 
may  be  clearly  understood,  for  we  think  there  is  only 
one  material  question  in  the  case. 

It  is  strenuously  urged  in  behalf  of  appellant  that 
he  is  entitled  to  a  decree  protecting  his  possession 

of  the  land,  even  though  his  claim  of  ownership 
1  is  denied ;  and  we  are  cited  to  a  large  number 

of  authorities  which  hold  that  a  mere  possessory 
right  is  sufficient  to  protect  the  possession,  as  against 
a  trespasser.  This  rule  invoked  by  counsel,  when 
applied  to  persons  in  possession  of  unsurveyed  public 
lands,  has  no  application.     When  lands  are  surveyed 
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and  open  to  homestead  entry,  and  possession  is  taken 
for  the  purpose  of  making  the  entry,  it  is  a  lawful 
possession  and  may  be  interposed  to  protect  the  right 
of  the  possessor  against  a  trespasser;  and  the  claim 
that  one  in  possession  of  land  is  presumed  to  be  the 
owner,  if  applicable  to  any  case — a  question  which  we 
do  not  determine — has  no  application  to  this  case, 
because  it  is  an  action  in  equity  to  quiet  title.  If  it 
were  a  mere  action  to  recover  for  a  trespass  upon  the 
land,  it  would  be  an  action  at  law;  and  when  the  de- 
fendant moved  to  have  it  tried  as  an  action  at  law  the 
court  would,  no  doubt,  have  sustained  the  motion. 
And,  again,  the  plaintiff  did  not  rest  his  case  upon 
possession.  His  petition,  and  his  own  testimony  and 
that  of  his  witnesses,  disclose  the  grounds  upon  which 
his  possession  is  based.  It  is  a  claim  of  ownership 
because  he  is  the  owner  of  the  adjoining  land.  If  his 
ownership  on  this  ground  is  well  founded,  he  is  entitled 
to  a  decree  quieting  his  title.  If  he  has  no  title  to  the 
land,  he  has  no  more  right  to  the  possession  than  the 
defendants.  In  other  words,  if  the  land  in  dispute  is 
not  owned  by  the  plaintiflE,  and  is  not  surveyed,  and 
can  not  be  sold  or  disposed  of  until  it  is  surveyed,  it  is 
part  of  the  public  domain,  to  which  no  one  can  acquire 
either  ownership  or  right  of  possession.  It  is  to  be 
understood  that  we  do  not  hold  that  if  a  person  should 
be  found  in  peaceable  possession  of  growing  crops, 
under  a  good-faith  claim  of  homestead  right,  on  unsur- 
veyed  government  land,  that  another  person  would  not 
be  liable  for  the  injury  or  destruction  of  the  crops. 
That  question  is  not  in  this  case.  On  this  subject,  see 
Murphy  V.  Railway  Co.,  55  Iowa, 473, 8 N.  W.  Rep.  320. 
II.  We  come  now  to  the  material  question  in  the 
case.     A  section  of  land  is  supposed  to  contain  six 

hundred  and  forty  acres.     If  section   19   had 
2         been  all  surveyed,  it  would  have  embraced  a  less 

number  of  acres,  being  what  is  known  as  * 'frac- 
tional.'^    As  we  have  said,   the  five  lots  owned  by 
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Eaton  contain  two  hundred  and  twenty-one  and 
thirty-six  hundredths  acres,,  and  the  west  half  of  the 
northwest  quarter  is  marked  on  the  plat  of  the  govern- 
ment survey  as  containing  fifty-eight  and  ninety-three 
hundredths  acres.  If  the  section  were  not  fractional, 
the  plaintiffs'  claim  would  be  a  demand  for  a  decree 
quieting  title  in  him  to  more  than  three  hundred  and 
sixty  acres  of  land,  based  on  the  ground  that  he  is  the 
owner  of  two  hundred  and  twenty-two  acres  of  land 
adjoining,  of  which  he  is  a  riparian  proprietor,  and  he 
makes  this  demand  in  a  court  of  equity.     A  riparian 

proprietor  is  one  who  owns  land  bounded  upon 
3         a  watercourse  or  lake.     The  evidence  in  this  case 

shows  that  there  was  not  at  the  time  of  the  gov- 
ernment survey,  and  is  not  now,  any  body  of  water 
east  of  the  meandered  line,  on  which  to  found  any  valid 
claim  of  land  outside  of  the  line,  by  accretion  or  relic- 
tion, or  in  any  other  manner.  In  the  large  mass  of 
authority  collected  and  cited  by  counsel,  we  find  no 
case  which  can  be  said  to  sustain  a  claim  made  upon 
any  such  a  state  of  facts.  It  is  well  understood  that  a 
meandered  line  is  not  regarded  as  a  line  of  boundary. 
It  is  supposed  to  be  along  the  shore  of  a  body  of  water, 
and  to  follow  the  windings  of  the  stream  or  lake,  and 
the  sinuosities  of  the  banks.  In  such  case,  and  where 
it  appears  that  the  government  intended  to  sell  all  the 
land,  to  the  river  or  body  of  water,  the  riparian  owner 
is  entitled  to  all  the  land  adjacent  to  his  grant,  to  the 
water's  edge.  Kraut  v.  Crawford.  18  Iowa,  549.  But 
no  such  condition  is  found  under  the  evidence  in  the 
case  at  bar.  There  is  not,  and  has  not  been,  any  body 
of  water  upon  which  to  locate  a  meandered  line.  In 
Bailroad  Co.  v.  Schurmeir^  7  Wall.  286,  it  was  said: 
* 'Meander  lines  are  run,  in  surveying  fractional  por- 
tions of  the  public  lands  bordering  upon  navigable 
rivers,  not  as  boundaries  of  the  tract,  but  for  the  pur- 
pose of  defining  the  sinuosities  of  the  banks  of  the 
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stream,  and  as  a  means  of  ascertaining  the  quantity  of 
the  land  in  the  fraction,  subject  to  sale,  which  is  to  be 
paid  for  by  the  purchaser.  In  preparing  the  official 
plat  from  the  field  notes,  the  meander  line  is  repre- 
sented as  the  border  line  of  the  stream,  and  shows,  to 
a  demonstration,  that  the  watercourse,  and  not  the 
meander  line  as  actually  run  on  the  land,  is  the 
4  boundary. '  ^  We  have  cited  this  well  settled  prin- 
ciple, not  for  the  purpose  of  approving  and  follow- 
ing it — for  it  is  known  and  understood  everywhere  to 
be  the  correct  doctrine — but  to  show  that  the  meander 
line  and  the  banks  of  a  stream  or  shore  of  a  lake  can 
not  be  held  to  apply  where  there  is  no  body  of  water  to 
which  it  can  be  referred.  In  Whitney  v.  Lumber  Co.j 
47  N.  W.  Rep.  (Wis.)  425,  it  was  held  that,  where  the 
meander  line  of  a  lot  supposed  to  be  on  a  lake  was 
some  distance  away  from  the  lake,  the  owner  of  the  lot 
was  entitled  to  have  the  meander  Hue  extended,  or 
rather  set  over,  so  as  to  include  all  of  the  land  in  the 
smallest  government  subdivisions,  or  enough  to  make 
out  forty  acre  tracts.  It  is  claimed  in  behalf  of  appel- 
lant that  he  is  entitled  to  at  least  this  measure  of  relief. 
We  are  unable  to  discover  any  good  reason  for  thus 
extending  a  government  meander  line.  As  we  have 
said,  there  is  no  body  of  water  anywhere  within  the 
boundary  of  the  section  to  authorize  any  extension  of 
the  area  of  the  lots  which  the  government  sold,  and 
which  the  plaintiflE  now  owns. 

The  foregoing  discussion  disposes  of  the  claim  of 
intervener.  We  hold  that  all  of  the  land  in  dispute  is 
part  of  the  unsurveyed  domain  of  the  United  States,  to 
which  no  one  can  obtain  title,  except  through  the  reg- 
ular government  methods  adopted  by  the  general  gov- 
ernment for  the  disposition  of  the  public  lands.  The 
decree  of  the  district  court  is  affirmed. 

Vol.  92  la— 15 
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Thursday,  October  18, 1894. 

ROTHROOK,  J. — The  plaintiflE  and  the  intervener  in 
this  case  filed  petitions  for  rehearing,  and,  said  peti- 
tions having  been  submitted,  we  desire  to  say  that  the 
statement  in  the  opinion,  that  John  S.  Eaton  is  the  only 
real  party  plaintiff,  is  not  entirely  correct.  It  appears 
that  the  executors  of  James  Grant,  deceased,  are  par- 
ties havingan  interest  in  the  suit.  The  statement  that 
all  of  the  surveyed  land  is  situated  in  the  northwest 
part  of  the  section  is  also  inaccurate.  The  fact  is  that 
two  of  the  surveyed  lots  are  in  the  northeast  part  of 
the  section.  These  errors  of  fact  do  not,  in  our  judg- 
ment, in  any  manner  affect  the  rights  of  the  parties, 
and  we  make  these  corrections  for  the  sake  of  accuracy 
only.  We  are  united  in  the  conclusion  that  the  peti- 
tions for  rehearing  should  be,  and  they  are,  overruled. 


101  617  ^^^^  Haden  v.  The  Sioux  City  &  Pacific  Railway 

"snToi  Company,  Appellant. 

103    2881  '         ^^ 
92    226| 

106    50  Railroads :  Negligence :  employee.    Assuming  that  a  plaintiff  who, 

|~9^~"^  knowing  that  it  was  customary  to  cut  a  train  at  a  certain  point, 

1^1  JS  1    stepped  on  the  track  at  once  after  the  first  section  had  passed,  was 

128  212  negligent,  the  jury  might  still  allow  him  to  recover  for  injury  by  the 

!'92  226  ^^  section,  if  the  employees  on  that  section  could  see  him  on  the 

>^i?9  ^  track  when  the  rear  end  of  the  train  was  yet  three  hundred  feet  from 

J130  6S7  ^m. 


Who  is  engaged  in  "operating"  the  road.    A  section  foreman 

2  engaged  in  repairing  the  track  for  the  present  operation  of  trains,  is 
engaged  in  the  business  of  "operating  a  railroad"  within  Ck)de,  1307. 

Instructions:  Construed.    Where  an  injury  totally  disables  for  a 

3  time  and  merely  lessens  earning  capacity  for  another  period,  an 
instruction  allowing  the  amount  that  could  have  been  earned  during 

4  the  first  period  and  also  for  "any  decreased  capacity"  to  earn  money 
in  the  past,  means  that  the  allowance  for  "decreased  capacity" 
applies  to  that  time  only  in  which  the  injured  person  could  work,  but 
not  to  his  full  capacity. 
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Appeal   from    Harrison    District     Court. — Hon.     A. 

VanWagenen,  Judge. 

Fbiday,  October  19,  1894. 

Action  for  personal  injuries.  Judgment  for  plain- 
tiff, and  the  defendant  appealed. — Affirmed. 

John  B.  Hawley^  B.  T.  White  and  J.  W.  Barnhart 
for  appellant. 

S.  H.  Cochran  for  appellee. 

Gbangeb,  C.  J. — This  ease  was  before  in  this 
court,  and  reversed.  It  is  reported  in  48  N.  W.  Rep. 
733,  and  the  facts  need  not  be  restated.  The  petition 
charges  negligence  on  the  part  of  the  company  in  the 
separation  of  its  train,  and  also  negligence  on  the  part 
of  the  brakeman  in  charge  of  the  rear  section,  by 
which  the  plaintiff  was  injured.  On  the  former  appeal 
we  held  that  there  was  an  absence  of  evidence  tending 
to  establish  negligence  on  the  part  of  the  defendant, 
and  that  the  evidence,  without  conflict,  showed  negli- 
gence on  the  part  of  the  plaintiff. 

I.  It  seems  to  us  that  the  verdict  on  this  appeal 
has  good  support  in  the  evidence,  independent  of  the 
question  of  contributory  negligence.  It  will  be  seen 
that  on  the  other  appeal  a  controlling  fact  on  the  ques- 
tion of  the  negligence  of  the  brakeman  was  the  near- 
ness of  the  rear  section  of  the  train  when  plaintiff 
stepped  on  the  track  in  front  of  it,  it  being  understood 
that  it  was  about  thirty  or  forty  feet,  and  that  no  addi- 
tional diligence  would  have  avoided  the  acci- 
1  dent.     On    this    appeal    the    testimony    tends 

strongly  to  show  that  when  he  stepped  on  the 
track  the  rear  poi-tion  of  the  train  was  four  hundred 
feet  away.  On  this  point  the  evidence  is  in  decided 
conflict.     The  brakeman  who  was  on  the  rear  section 
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says  he  saw  plaintiflE  when  he  ''started  to  step  in  on  the 
track.''  If,  then,  the  part  of  the  train  was  four  hun- 
dred feet  away,  instead  of  thirty  or  forty  feet,  just  the 
reverse  of  our  former  conclusion  would  be  true,  and 
additional  precautions  might  have  been  demanded  by 
reasonable  diligence,  and  have  been  available  to  avoid 
the  accident.  At  least,  such  questions,  under  the  pres- 
ent condition  of  the  record,  would  be  for  the  jury. 
Now,  take  it  as  an  established  fact  that  the  brakeman 
saw  plaintiff  step  on  the  track,'  as  he  says  he  did,  and 
then  take  the  fact,  as  the  jury  was  warranted  in  finding 
it,  that  the  section  of  the  train  was  at  that  time  four 
hundred  feet  away;  and,  even  though  it  was  negligence 
for  the  plaintiff  to  step  on  the  track  without  looking  to 
see  if  the  other  part  of  the  train  was  approaching,  the 
jury  might  conclude  that  the  accident  could  have  been 
avoided  by  due  care  on  the  part  of  the  brakeman  after 
he  discovered  the  danger  to  plaintiff.  If  so,  under  a 
well  recognized  rule,  there  could  be  a  recovery.  That 
the  brakeman  regarded  plaintiff  in  danger  is  shown  by 
his  own  testimony,  and  he  saw  him  when  he  stepped 
on  the  track.  He  thinks  that  he  was  then  from  forty 
to  forty-five  feet  away,  so  that  there  was  not  time  to 
set  another  brake  than  the  front  one,  on  which  he  sat. 
Other  witnesses  say  the  distance  was  four  hundred 
feet,  and  if  so,  the  reasoning  of  the  former  opinion 
would  not  apply  now;  and  the  jury  might  find  that 
with  diligence  another  brake  could  have  been  set,  and 
the  accident  avoided,  after  the  brakeman  should  have 
thought  him  in  danger.  We  may  further  say,  under 
the  present  state  of  the  record,  the  jury  might  have 
found  that  the  cutting  of  the  train,  as  was  done  on  the 
day  of  the  accident.  When  going  north,  was  such  a 
departure  from  the  usual  manner  of  operating  it,  and 
found  the  further  fact  that  the  plaintiff  was  not  famil- 
iar with  the  movements  of  the  train  at  that  point,  so 
that  we  could  not  disturb  the  verdict,  if  based  on  such 
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a  finding  of  negligence,  and  also  a  want  of  negligence 
on  the  part  of  the  plaintiff,  instead  of  upon  the  negli- 
gence of  the  brakeman  alone  after  the  danger  was  dis- 
covered. It  is  not  important  that  we  should  make 
further  reference  to  the  evidence. 

II.     The    petition   shows  that  the  plaintiff  was 
injured  while  working  as  a  section  foreman  on  defend- 
ant's line,  and  there  was  a  motion  in  arrest  of  ju  dg- 
ment  on  the  ground  that  the  injury  was  caused 
2  by  fellow  servants,  and  the  duties  of  the  plain- 

tiff were  ** wholly  connected  with  the  track,  and 
in  no  way  connected  with  the  use  and  operation  of ' 
trains  thereon.''  We  do  not  concur  in  this  view.  It  is 
true  that  plaintiff  was  not  engaged  in  the  operation  of 
trains,  in  the  sense  of  being  an  employee  on  a  train ;  but 
his  work  was  along  and  on  a  track  on  which  trains  were 
operated,  and  had  especial  reference  to  train  move- 
ments, in  the  way  of  keeping  the  track  in  repair  and  in 
condition  therefor.  His  work  was  of  the  hazardous 
kind  contemplated  by  the  statute.  See  Deppe  v,  E'y 
Co. J  36  Iowa,  52;  Pierce  v.  R'y  Co.,  73  Iowa,  140,  34 
N.  W.  Rep.  783;  Smith  v.  R'y  Co.,  78  Iowa,  583,  43  N. 
W.  Rep.  545;  Frandsen  v.  R'y  Co.,  36  Iowa,  372;  But- 
ler V.  B'y  Co.,  87  Iowa,  206,  54  N.  W.  Rep.  208.  The 
section  of  the  Code  (section  1307)  creating  this  liability 
for  the  negligence  of  coemployees,  makes  it  attach 
*'when  such  wrongs  are  in  any  manner  connected  with 
the  use  and  operation  of  any  railway,  on  or  about  which 
they  may  be  employed."  A  person  engaged  in  keep- 
ing in  repair  the  track  of  a  railroad  for  the  present 
operation  of  its  trains  is  engaged  '4n  the  business  of 
operating  a  railroad."  Malone  v.  R^y  Co.,  65  Iowa,  417, 
21  N.  W.  Rep.  756.  The  injuries  in  this  case  are 
because  of  negligence  of  employees  ** which  are  con- 
nected with  the  use  and  operation  of  the  railroad  on 
which  they  are  employed."  Id.  The  reasoning  in  the 
Malone  case  is  very  applicable  to,  and  conclusive  of. 
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the  question  we  are  considering,  notwithstanding  the 
conclusion  in  that  case.  The  court  did  not  err  in  over- 
ruling the  motion.  Because  of  our  conclusion  that, 
independent  of  the  questions  of  negligence  in  cutting 
and  operating  the  train  in  sections,  as  was  done,  and 
of  the  negligence  of  the  plaintiflE,  the  verdict  has  sup- 
port, it  becomes  unimportant  to  consider  a  number  of 
questions  urged  by  appellant. 

III.     The  court  gave  the  following  instruction  on 
the  question  of  damages:    **(10)  If  you  find  the  plain- 
tiflE entitled  to  recover,  under  these  instructions,  you 
will  then  proceed  to  assess  and  determine  the 

3  amount  of  his  damages.     You  will  first  allow 
him  for  all  that  time  which  he  could  not  work, 

at  all  the  reasonable  value  of  such  time,  by  which  is 
meant  the  amount  of  money  he  could  have  earned  dur- 
ing that  time  if  he  had  not  been  injured.  You  will 
next  allow  him  for  any  decreased  capacity  to  earn 
money  in  the  past,  by  which  is  meant  such  an  addi- 
tional amount  as,  added  to  what  he  can  earn  in  his 
present  condition,  will  make  that  amount  of  money 
which  he  could  have  earned,  had  he  not  been  injured. 
You  will  allow,  in  addition  to  such  sum,  a  reasonable 
sum  for  the  pain  and  suflCering  which  he  has  under- 
gone.'' It  is  urged  that  the  rule  given  allows  double 
damages,  because  he  is  to  have  full  pay  for  the  time  he 
could  not  work  at  all,  and  then  an  allowance  for  his 
decreased  capacity  to  earn  money  in  the  past.  The  con- 
struction is  hardly  warranted.  The  evidence  shows 
total  incapacity  to  work  for  a  time,  and  then  that  he 
was  able  to  work  some,  but  that  his  capacity  to 

4  earn  money  was  lessened.   We  think  the  instruc- 
tion should  be,  and  was,  understood  to  mean 

that  an  allowance  for  ''decreased  capacity"  applied 
only  to  the  part  of  the  time  when  he  was  able  to  work, 
but  not  to  his  full  capacity.  Thus  understood,  the 
instruction  is  not  erroneous.  The  judgment  is  affiemed. 


Digiti 


ized  by  Google 


Oct.  1894]  Hudson  &  Co.  v.  The  N.  P.  R'y  Co.      231 


Hudson  &  Company  v.  The  Northern  Pacific  Rail-    

WAY  Company,  Appellant.  m~m 

'  92    231 

Contract  Against  Negrlifirence.    Wherever  the  eommon  law  is  in      *^^ 

6  force  through  absence  of  statute,  a  common  carrier  can  not,  by  con-      |iao  2d9 
tract,  shield  itself  from  its  own  negligence.  |  92    231 

138     190 
Measure  of  Dckmage :  Evidence :  delay  in  transportation.    The    'r  ^    ^ai 
measure  of  damage  is  the  difference  between  the  destination  market      [140       g 
the  day  of  arrival  and  what  should  have  been  the  day.    If  on  the  day 

7  of  actual  arrival  the  class  of  property  shipped  has  no  market  value 
at  point  of  destination,  evidence  of  market  value  at  other  points  whose 
market  has  influence  on  that  of  the  point  of  destination,  is  admissible. 

Same:    witness   may   base  opinion  evidence  as  to   values  on  market 

8  report  and  quotations. 

Waiver.    A  contract  provides  that  claims  for  damage  must  be  in  writing 

1  and  made  within  a  specified  time.  One  injured  by  delay  of  ship- 
ment orally  laid  his  claim  before  the  general  freight  agent  after 

2  said  time  had  elapsed.  By  his  direction  he  made  out  a  claim  and  left 
it  with  the  claim  agent.  No  one  then  objected  to  the  failure  to  file  said 

3  notice.  The  claim  agent,  later,  wrote,  declining  to  pay  in  full,  solely 
because  there  was  no  liability,  but  offered  to  pay  some  extra  expen- 

4  ditures  caused  by  the  delay.  Held,  jury  was  warranted  in  finding  that 
the  notice  covered  by  the  contract  was  waived.    Messengale  v,  Co.,  17 

5  Mo.  App.  257,  distinguished. 

Appeal  from    Woodbury  District   Court. — Hon.  F.  R. 
Gaynob,  Judge. 

Friday,  October  19, 1894. 

Action  at  law  to  recover  damages  for  delay  in  the 
shipment  of  thirteen  cars  of  cattle  from  Genesee,  Idaho, 
to  Sioux  City,  Iowa.  Trial  to  a  jury,  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. — Affirmed. 

Swatij  Lawrence  d  Swan  for  appellant. 

Joy,  Call  (&  Joy  for  appellee. 

Deemer,  J. — On  the  thirteenth  day  of  July,  1891, 
he  plaintiff,   through  his    agents,   delivered  to    the 
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defendant,  at  Genesee,  Idaho,  for  shipment  to  Sioux 
City,  Iowa,  thirteen  car  loads  of  cattle,  consigned  to 
'^Wyatt  &  Hopkins,"  for  sale  on  the  general  market, 
for  the  account  of  plaintiflE.  The  cattle  were  received 
by  the  defendant,  and  it  undertook  to  transport  them, 
as  a  common  carrier,  to  their  point  of  destination. 
They  did  not  reach  Sioux  City  until  about  midnight  on 
the  twenty-first,  or  early  morning  of  the  twenty-second, 
day  of  July.  The  plaintiflE  claims  that  the  cattle  were 
delayed  on  the  way  by  reason  of  the  negligence  of  the 
defendant,  its  agents  and  employees,  for  an  unreason- 
able length  of  time,  and  that,  by  reason  thereof,  he  was 
damaged  in  the  shrinkage  of  the  animals,  decline  in 
the  market  price,  and  in  expense  in  caring  for  them 
during  the  delay,  in  the  aggregate  the  sum  of  one 
thousand,  nine  hundred  and  eighty-eight  dollars  and 
seventy-five  cents.  The  defendant,  while  admitting 
the  receipt  of  the  cattle,  alleges  that  it  did  so  under  a 
contract  with  Wyatt  &  Hopkins  which  provided,  among 
other  things:  '*The  said  railroad  company  shall  not 
be  liable  for  the  loss  or  death  of,  or  for  any  injuries 
received  by,  any  of  such  stock,  unless  the  same  is  imme- 
diately caused  by  the  willful  misconduct  or  the  actual 
negligence  of  the  said  company,  or  its  agents,  servants, 
or  employees.  The  said  shipper  further  agrees  that,  as 
a  condition  precedent  to  his  right  to  recover  any  dam- 
ages for  loss  of,  or  injury  to,  any  of  said  stock,  he  will 
give  notice  in  writing  of  his  claim  therefor  to  some 
officer  of  the  said  railroad  company,  or  to  its  nearest 
station  agent,  before  said  stock  has  been  removed  from 
the  said  place  of  destination,  and  before  such  stock  has 
been  mingled  with  other  stock."  It  provided  further: 
*'The  shipper  hereby  assumes  all  risk  of  damage  which 
may  be  sustained  by  reason  of  any  delay  in  such  trans- 
portation, not  resulting  from  the  willful  negligence  of 
the  railroad  company."  It  avers  that  this  contract  was 
entered  into  in  Idaho,  and  that  it  was  lawful  under  the 
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laws  of  that  state,  and  binding  upon  the  parties ;  that 
the  alleged  delay  in  the  shipment  of  the  cattle  was  not 
due  to  any  want  of  care,  or  carelessness,  on  the  part  of 
the  defendant,  its  agents  or  employees,  but  the  dam- 
age, if  any,  caused  by  the  delay,  was  assumed  by  the 
plaintiff,  or  occasioned  by  his  carelessness  and  neglect. 
Defendant  further  says,  in  answer,  that  plaintiff  did 
not  give  the  notice  in  writing  of  his  claim  for  loss  or 
injury,  as  provided  by  the  contract.  The  plaintiff,  in 
reply,  admitted  the  making  of  the  contract,  but  denies 
its  validity,  and  further  admits  that  he  did  not  give  the 
notice  required  by  the  contract  of  his  loss  and  injury, 
but  alleges  that  the  defendant  waived  the  same.  On 
the  issues  thus  joined,  the  case  was  tried  to  a  jury, 
which  returned  a  verdict  for  plaintiff,  on  which  judg- 
ment was  rendered,  and  defendant  appeals.  Although 
foi'ty-one  errors  are  assigned,  defendant,  in  argument, 
discussed  but  few  of  them ;  and,  under  the  well  known 
rules  of  this  court,  we  will  consider  those  only  which 
are  argued,  the  others  being  waived. 

It  is  first  urged  that  there  was  not  sufficient  testi- 
mony of  waiver  of  the  provisions  of  the  contract  requir- 
ing notice  to  be  given  the  company  by  the  plaintiff  of 
loss  or  injury  to  his  stock.  This  question  is  presented 
by  the  assignment  of  errors  wherein  it  is  claimed  that 
the  court  erred  in  not  giving  to  the  jury  the  ninth 
instruction  asked  by  defendant,  to  the  effect  that  the 
proof  introduced  did  not,  as  a  matter  of  law,  amount 
to  a  waiver.  The  court  instructed  the  jury  that  the 
contract  was  binding  upon  the  plaintiff,  but  that  the 
defendant  might  waive  its  provisions,  and  gave  them 
proper  rules  to  determine  what  would  constitute  a 
waiver.  This  instruction  was  not  properly  excepted 
to,  and  the  evidence  adduced  to  support  a  waiver, 
except  as  to  one  particular  item,  was  received  without 
objection.  There  is  no  assignment  in  the  record  that 
the  testimony  does  not  support  the  waiver,  except  as 
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it  arises  upon  the  exception  to  the  refusal  of  the  court 
to  give  the  instruction  asked.  We  will  assume,  how- 
ever, that  the  question  is  properly  presented,  and  turn 
our  attention  to  the  question  as  to  whether  there  was 
sufficient  evidence  to  support  the  alleged  waiver. 

It    appears  from  the   testimony    that  after  the 
receipt  of  the  cattle,  and  some  time  early  in  August, 
plaintiflE  went  to  St.  Paul,  and  saw  Mr.   Moore, 
1  the  general  freight  agent  of  the  defendant  com- 

pany .  He  was  at  that  time  the  head  of  defend- 
ant's entire  freight  shipping  business.  PlaintiflE  related 
the  facts  of  the  case  to  him,  and  told  him  he  had  sus- 
tained a  loss.  Moore  told  plaintiflE  to  make  out  a  state- 
ment of  his  damages,  or  to  go  to  Mr.  Harrington,  the 
general  claim  agent.  Moore -took  plaintiflE  to  Harring- 
ton, and  told  him  he  (plaintiflE)  had  a  claim  against 
the  company,  and  to  have  plaintiflE  make  out  a  bill  for 
his  damages,  and  the  loss  he  had  sustained ;  and,  if 
they  found  plaintiflE  entitled  to  any  damages,  they 
would  adjust  it  at  once.  PlaintiflE  made  out  a  claim, 
and  left  it  with  the  claim  agent,  at  this  interview. 
Afterward  the  claim  agent  wrote  plaintiflE  the  following 
letter  (Exhibit  1): 

'*St.  Paul,  Minn.,  Nov.  20,  1891. 
^^ Messrs.  W.  C.  Hudson  <&  Co.,  Sioux  City,  Iowa. 

' 'Gentlemen: — Referring  to  your  claim  of  August 
6,  1891,  for  one  thousand,  nine  hundred  and  eighty- 
eight  dollars  and  seventy-five  cents,  I  have  investigated 
this  matter  thoroughly,  and  have  laid  the  claim  before 
our  general  freight  agent,  and  also  before  our  law 
department.  The  law  department  is  of  the  opinion 
that  we  are  in  no  wise  liable  for  the  amount  of  the 
claim.  I  am  directed,  however,  by  Mr.  Moore,  the 
general  freight  agent,  to  say  to  you  that  we  will  refund 
the  extra  expenses,  account  of  feed,  etc.,  at  the  time 
the  delay  occurred.  Let  me  know  if  this  is  satisfactory. 
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Give  me  total  amount  of  extra  expenses  thus  incurred, 
and  I  will  have  check  sent  you  at  once. 
** Yours,  truly, 

**Fred  Harrington,  F.  C.  A.^' 
We  are  of  opinion  that  these  facts  were  suflBcient 
evidence  of  a  waiver  on  the  part  of  the  defendant, 
and  of  its  right  to  insist  upon  the  notice  required  by 
the  contract,  assuming  it  to  be  valid,  to  justify  the 
court  in  submitting  the  question  to  the  jury.  Such 
forfeitures  are  not  favored  in  law,  and  * 'courts  are 
always  prompt  to  seize  hold  of  any  circumstances  that 
indicate  an  election  to  waive  a  forfeiture,  or  an  agree- 
ment to  do  so,  on  which  the  party  has  relied  and 

2  acted. '^  Any  agreement,  declaration,  or  course 
of  action  on  the  part  of  him  who  is  to  be  ben- 
efited by  the  contract,  which  leads  the  other  party  to 
believe  that,  by  conforming  thereto,  the  forfeiture  will 
not  be  incurred,  will,  and  ought  to,  estop  the  promisee 
from  insisting  on  the  forfeiture.  Insurance  Co.  v. 
Egglestouj  96  U.  S.  577;  Insurance  Co,  v.  Doster,  106 
U.  S.  30, 1  Sup.  Ct.  Rep.  18;  Lyon  v.  Insurance  Co.,  20 
N.  W.  Eep.  (Mich.)  829.  ** Waiver  is  where  one  in 
possession  of  any  right,  whether  conferred  by  law  or 
contract,  and  of  full  knowledge  of  all  the  material 
facts,  does,  or  forbears  the  doing,  of  something  incon- 
sistent with  the  existence  of  the  right,  and  of  his  inten- 
tion to  rely  upon  it;  and  thereupon  he-is  said  to  have 
waived  it,  and  he  is  precluded  from  claiming  anything 
by  reason  of  it  afterward."  Bish.  Cont.,  section  792. 
The  provision  in  the  contract  in  question  was  for  the 

benefit  of  the  defendant,  and  it  might  elect  to 

3  rely  on  it  or  not,  as  it  saw  fit.  If  it  so  conducted 
itself  as   to    evince    an  intention   not  to   rely 

thereon,  and  induced  the  plaintiff  to  go  to  the  trouble 
and  expense  of  making  out  his  claim  for  damage,  in 
accordance  with  the  suggestion  of  its  general  freight 
agent,  it  is  now  estopped  from  insisting  on  the  forfeit- 
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nre.  Hollis  v.  Insurance  Co.,  65  Iowa,  454,  21  N,  W. 
Rep.  774;  Titus  v.  Insurance  Co.,  81  N.  Y.  410;  Insur- 
ance  Co.  v.  Norton,  96  U.  S.  234. 

In  the  case  of  Titus  v.  Insurance  Co.,  the  court, 
in  speaking  of  a  waiver  of  forfeiture  in  insurance  poli- 
cies, says:  * 'But  it  may  be  broadly  asserted  that  if, 
in  any  negotiations  or  transactions  with  the  assured, 
after  knowledge  of  the  forfeiture,  it  recognizes  the  con- 
tinued validity  of  the  policy,  or  does  acts  based  there- 
on, or  requires  the  insured  by  virtue  thereof  to  do 
some  act,  or  to  incur  some  trouble  or  expense,  the  for- 
feiture is,  as  a  matter  of  law,  waived;  and  it  is  now 
settled  in  this  court,  after  some  difference  of  opinion, 
that  such  a  waiver  need  not  be  based  upon  any  new 
agreement  or  an  estoppel" — citing  Allen  v.  Insurance 
Co.,  12  Vt.  336;  Webster  v.  Insurance  Co.,  36  Wis.  67. 
See,  also,  Roby  v.  Insurance  Co.,  24  N.  E.  Rep.  (N.  Y. 
App.)  808',  Grubbs  v.  Insurance  Co.,  13  S.  E.  Rep. 
(N.  C.)  236;  Insurance  Co.  v.  Kittle,  39  Mich.  51; 
Carpenter  v.  Insurance  Co.,  28  N.  W.  Rep.  (Mich.) 
749.  The  same  doctrine  applies  to  waivers  of  forfeit- 
ure in  leases  (Tayl.  Land.  &  Ten.  [5  Ed.],  sections 
287-749;  1  Smith,  Lead.  Cas.  20,  A);  and  to  waivers 
of  notice  required  by  telegraph  companies  of  claims 
for  damage  (Hill  v.  Telegraph  Co.,  11  S.  E.  Rep.  (Ga.) 
874;  Telegraph  Co.  v.  Stratemeier,  32  N.  E.  Rep. 
(Ind.  App.)  871;  Telegraph  Co.  v.  Yopst,  11  N.  E.  Rep. 
(Ind.  Sup.)  16,  20  N.  E.  Rep.  222).  The  case  of 
Massengale  V.  Telegraph  Co.,  17  Mo.  App.  257,  does 
not  announce  a  contrary  rule.  In  that  case  the  sender 
of  the  message  was  put  to  no  trouble  or  expense  at  the 
request  of  the  company.     The  general  agent   of  the 

company  merely  promised  to  look  into  the  mat- 
4  ter.     The  fact  that  the  waiver  in  this  case  was 

not  made  until  after  the  time  had  expired  for 
giving  notice  is  not  controlling,  for  the  defendant's 
general  agent  treated  the  liability  of  the  company  as 
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still  existing,  and  directed  the  plaintiff  to  go  to  the 

trouble  and  expense  of  filing  his  statement  and  claim 

for  damages.     At    least,    there  was  testimony 

5  authorizing  the  jury  to  so    find.     The    claim 
agent,  in  refusing  to  pay  the  plaintiff's  claim, 

did  not  put  it  on  the  ground  that  no  notice  had  been 
given,  but  denied  liability  for  the  loss. 

II.  It  is  next  urged  that  under  the  contract  of 
shipment,  which  was  made  in  Idaho,  the  plaintiff 
assumed  all  risks  and  damage  in  the  shipment  of  the 
cattle  not  growing  out  of  the  willful  negligence  of  the 
railroad  company,  that  there  is  no  statute  in  Idaho 
making  such  contracts  illegal,  and,  therefore,  it  is  in  full 
force  and  effect ;  and  that  there  is  no  proof  that  the 
delay  was  due  to  the  willful  neglect  of  the  company. 
The  contract  having  been  made  in  Idaho,  to  be  partly 
performed  there,  its  validity  is  to  be  determined  by  the 
laws  of  that  state.  Talbott  v.  Transportation  Co.,  41 
Iowa,  247;  Fairchildv.  Railroad  Co.,  24  Atl.  Rep.  (Pa. 
Sup.)  79;  Hart  v.  Railroad  Co.,  112  U.  S.  331,  5 

6  Sup.  Ct.  Rep.  151 ;  Hazel  v.  Railway  Co. ,  82  Iowa, 
477, 48  N.  W.  Rep.  926.  As  there  is  no  statute  in 

Idaho  regulating  such  a  contract,  and  as  from  the  proofs 
it  appears  there  have  been  no  decisions  upon  the  subject, 
we  will  presume  the  common  law  is  in  force  there. 
Under  the  common  law,  a  carrier  may,  by  special  con- 
tract, limit  its  liability  as  an  insurer,  as  for  the  loss  of 
goods  by  fire  and  other  casualties  which  are  not  the 
result  of  its  negligence ;  yet  it  can  not  restrict  it  so  as 
to  excuse  itself  from  loss  or  damage  resulting  from  the 
negligence  of  its  servants  or  agents.  3  Wood,  R'y  Law, 
1885;  Railroad  Co.  v.  Lockwood,  17  Wall.  357;  York 
Co.  V.  R'y  Co.,  3  Wall.  107;  Navigation  Co.  v.  Mer- 
chants Bank,  6  How.  344;  Hart  v.  Railway  Co.,  5 
Sup.  Ct.  151;  Shriver  v.  Railtvay  Co.,  24  Minn.  506; 
Hoadley  V.  Transportation  Co.,  115  Mass.  304.  There 
was  sufficient  testimony  to  justify  a  finding  by  the  jury 
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that  the  delay  was  due  to  the  breaking  down  of  a 
bridge  on  the  defendant's  line  of  way,  near  Spokane, 
in  Washington,  and  that  the  bridge  went  down  by 
reason  of  the  negligence  of  the  defendant,  in  allowing 
the  timbers  to  become  rotten,  defective,  and  out  of 
repair.  The  defendant  could  not,  as  we  have  shown, 
relieve  itself  from  responsibility  for  damages  occasioned 
by  the  delay  if  this  delay  resulted  from  its  own  negli- 
gence; and  the  stipulations  in  the  contract  of  affreight- 
ment are  no  defense  to  this  action. 

III.  After  the  discovery  of  the  broken  bridge  at 
Spokane,  the  train  which  was  carrying  plaintiff's  stock 
was  unloaded  at  the  town  of  Sprague,  Idaho,  and  the 
cattle  turned  into  defendant's  stock  yards  at  that  place. 
It  is  claimed  by  plaintiff  that  these  yards  were  too 
small;  there  was  not  suflScient  room  in  which  to  feed 
and  water  the  stock ;  that  the  watering  trough  was  too 
small,  the  feed  scai'ce,  poor,  and  unfit  for  cattle;  and 
that  he  was  obliged  to  go  outside  and  buy  feed  at  his 
own  expense ;  that,  by  reason  of  the  condition  of  the 
yards  and  the  lack  of  water  and  feed,  the  cattle  shrunk 
in  weight,  and  his  damage  was  augmented.  Defend- 
ant insists  there  is  a  lack  of  testimony  to  sustain  these 
claims  of  the  plaintiff.  From  a  careful  reading  of  the 
testimony  we  are  convinced  there  was  suflScient  evi- 
dence on  these  points  to  justify  the  verdict  by  the  jury, 
if  it  were  based  upon  these  grounds.  It  is  also  con- 
tended by  defendant  that  there  is  no  evidence  showing 
that  the  cattle  were  not  transported  within  a  reasona- 
ble time.  With  this  contention  we  can  not  agree,  for, 
in  our  opinion,  there  was  ample  evidence  on  this  prop- 
osition. It  would  serve  no  useful  purpose  to  set  it  out 
in  this  opinion,  which  is  already  growing  too  long,  and 
the  parties  must  be  content  with  bur  conclusion. 

IV.  Plaintiff  claims,  as  an  element  of  damage, 
depreciation  in  the  value  of  the  cattle  between  the 
eighteenth  day  of  July,  when  the  -cattle  should  have 
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arrived  had  the  defendant  been  diligent,  and  the  time 
when  they  did  in  fact  arrive.  Upon  the  arrival  of  the 
cattle  in  Sioux  City,  they  were  reshipped  to,  and  sold, 
in  South  Omaha.  When  they  reached  South  Omaha, 
about  one-half  of  them  were  classified  and  sold 

7  as  beef  catlle,  and  the  remainder  as  feeders.     It 
was  shown  by  the  testimony  that  the  market 

price  of  beef  cattle  at  Sioux  City,  South  Omaha,  and 
Chicago  was  relatively  the  same,  and  that  the  Sioux 
City  market  was  controlled  by  the  Chicago  and  South 
Omaha  markets,  allowing  the  difference  in  freight.  It 
was  also  shown  that  there  was  no  market  for  feeders  in 
Sioux  City  on  the  twenty-first  of  July.  Witnesses 
were  allowed,  against  defendant's  objections,  to  state 
the  market  price  of  these  cattle  at  Sioux  City,  South 
Omaha,  and  Chicago  on  the  eighteenth  day  of  July  and 
on  the  twenty-first;  and  this  is  complained  of  as  error. 
We  think  the  rulings  were  correct.  Of  course,  the 
ultimate  question  for  the  jury  to  determine,  in  case 
there  was  delay  in  the  shipment,  was  the  difference  in 
the  market  value  of  the  cattle  at  Sioux  City,  Iowa, 
(the  place  of  delivery),  on  the  eighteenth  and  twenty- 
first  days  of  July;  but  testimony  as  to  the  market  price 
at  South  Omaha  and  Chicago  on  these  days  was  proper 
to  go  to  the  jury,  under  the  facts  disclosed  as  evidence 
bearing  upon  the  market  price  at  Sioux  City.  Lowell 
V.  Commissioners,  146  Mass.  403,  16  N.  E.  Bep. 

8  8;  Caken  v.  Piatt,  69  N.  Y.  348.  Witnesses  were 
allowed  to  testify  as  to  values,  who  based  their 

opinions  upon  market  reports  and  quotations.  Such  a 
witness  is  competent  to  speak  as  to  values.  Sisson  v. 
Railway  Co.,  14  Mich.  489;  Peter  v.  Thickstun,  51 
Mich.  589,  17  N.  W.  Rep.  68;  Railway  Co.  v.  Perkins, 
17  Mich.  296. 

We  have  endeavored,  as  best  we  may,  to  cover 
every  point  made  in  the  defendant's  argument,  and 
our  conclusion  is  that  there  is  no  prejudicial  error  in 
the  record;  and  the  judgment  is  affirmed. 
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Mary  B'uelow,  Adm'r,  v.  The  Chicago,  St.  Paul  & 
Kansas  City  Railway  Company,  Appellant. 

Contributory  Nefirligrence :  railroad  yard.    One  who  goes  npon  a 

track  in  said  yard  and  without  excuse  fails  to  look  and  listen,  con- 

1    tributes  to  an  injury  received  from  oars  making  a  "running  switch," 

and  there  can  be  no  recovery  though  those  cars  were  run  negligently. 

Clampit  V.  Ry  Co.,  84  Iowa,  73,  distinguished. 

Appeal  from  Dubuque  District  Court. — Hon.  Fbbd 
O'DoNNELL,  Judge. 

Thubsday,  Octobeb  18,  1894. 

Action  at  law  to  recover  damages  alleged  to  have 
been  caused  by  negligence  upon  the  part  of  the  defend- 
ant, which  resulted  in  the  death  of  the  plaintiflE's 
intestate.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  plaintiff.  The  defendant  appeals. — Re- 
versed. 

Lyon  (&  Lenehan  and  Luskj  Bunn  <&  Hadley  for 
appellant. 

Henderson^  Hurd,  Daniels  &  Kiesel  for  appellee. 

Robinson,  J.— In  September,  1891,  the  defendant 
operated  a  railway  in  this  state,  and  had  a  station  and 
grounds  in  the  city  of  Dubuque.  In  those  grounds 
were  several  tracks,  which  extended  from  the  northeast, 
in  a  direction  west  of  south,  from  Thirteenth  to  Eighth 
streets.  The  grounds  were  much  used  by  laborers  in 
passing  to  and  from  their  work,  several  hundred  going 
through  them  in  a  single  day.  Fred  Buelow  resided 
north  of  the  grounds,  and  worked  in  a  lumber  yard 
southwest  of  them,  on  Ninth  street.  In  the  morning 
of  the  thirtieth  day  of  the  month  named,  he  started 
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from  his  home  to  go  to  the  lumber  yard,  and  on  his 
way  went  onto  the  grounds  and  among  the  tracks  of 
the  defendant,  although  he  could  have  avoided  them, 
and  reached  his  destination,  by  walking  a  short  distance 
further  on  the  streets  of  the  city.  When  he  arrived 
there,  a  switching  crew  of  the  defendant  was  engaged 
in  moving  three  cars,  which  stood  on  what  is  known  as 
a  '^transfer  track''  at  the  crossing  on  Thirteenth  street, 
southward  onto  the  main  line  to  Eleventh  street.  In 
accomplishing  that  object,  the  switch  engine,  which  was 
headed  to  the  north,  was  run  from  the  south  to  the 
cars,  a  coupling  was  made,  and  the  engine  was  backed 
southward  with  them.  When  near  Twelfth  street  the 
engine  was  uncoupled,  its  speed  was  increased,  and  it 
left  the  cars,  continuing  southward  on  the  transfer 
track,  its  bell  being  sounded  at  the  time.  Just  south 
of  Twelfth  street  was  a  switch,  which  was  thrown  after 
the  engine  had  passed  it,  and  the  cars  were  thus  trans- 
ferred to  the  main  line,  which  was  west  of  the  transfer 
track.  They  were  moving  at  a  speed  variously  esti- 
mated to  be  from  six  to  ten  miles  an  hour,  and  no  one 
was  upon  or  with  them.  At  that  time  Buelow  was 
on  the  transfer  track,  and,  just  before  the  engine  reached 
him,  he  stepped  across  to  the  main  line;  and  while  on 
that,  he  was  struck  by  the  first  of  the  moving  cars,  his 
legs  were  run  over  and  cut  oflE,  and  he  died  within  a 
few  hours  from  the  effects  of  the  injuries  received. 
The  plaintiff  seeks  to  recover  damages  caused  by  the 
accident. 

It  may  be  conceded  for  the  purposes  of  this  appeal 
that  the  defendant  was  negligent  in  moving  the  cars  in 
question  at  too  high  a  rate  of  speed,  with  no  one  in 
control  of  them,  in  a  locality  in  which  it  had  reason  to 
know  there  might  be  numerous  pedestrians  on  and 
near  the  track.  None  of  its  employees  knew  of  the 
danger  of  Buelow  in  time  to  avoid  the  accident,  and 
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the  question  of  chief  importance  to  be  determined  is 
whether  the  decedent  was  guilty  of  negligence 
1  which  contributed  to  the  accident.     The  place  to 

which  he  was  directing  his  course  was  southwest 
of  the  spot  where  he  was  injured.  The  evidence  in 
regard  to  the  direction  in  which  he  was  looking  just 
before  he  was  struck  was  conflicting;  some  witnesses 
stating  that  he  was  looking  in  the  direction  in  which 
he  was  going,  while  others  say  that  he  was  looking 
around  toward  the  engine  which  was  moving  on  the 
transfer  track.  But  it  appears  clearly  that  he  walked 
from  the  transfer  track  across  to  the  main  line,  a  dis- 
tance of  six  feet  or  more,  without  looking  for  cars  on 
the  main  line,  or  giving  any  attention  to  what  might 
be  approaching  upon  it.  Nothing  in  the  record  tends 
to  show  that  he  was  bewildered,  confused,  or  excited, 
and  nothing  appears  to  excuse  his  omission  to  look  for 
cars  on  the  main  line.  A  railway  track  is  notice  to 
those  who  would  cross  it  to  beware  of  danger,  and  it  is 
their  duty  to  look  for  approaching  trains  before 
attempting  the  crossing.  Sala  v.  Ry  Co.,  85  Iowa, 
680,  52  N.  W.  Rep.  664;  Tierney  v.  E'y  Co.,  84  Iowa, 
643,  51  N.  W.  Kep.  175;  Collins  v.  B'y  Co.,  83  Iowa, 
346,  49  N.  W.  Rep.  848.  See,  also,  Keefe  v.  R'y  Co., 
92  Iowa,  182,  60  N.  W.  Rep.  503;  Magee  v.  R'y  Co., 
82  Iowa,  250,  48  N.  W.  Rep.  92.  This  rule  is  espe- 
cially applicable  in  railway  yards,  where  there  are 
numerous  tracks  and  where  cars  are  switched  and  trains 
made  up.  Had  the  decedent  exercised  that  reasonable 
and  ordinary  care  which  was  demanded  by  his  sur- 
roundings, he  would  have  escaped  injury;  and  the  con- 
clusion, from  the  record  presented  to  us,  is  irresistible 
that  his  own  negligence  contributed  to  the  accident 
which  caused  his  death.  In  Clampit  v.  R^y  Co.,  84 
Iowa,  73,  50  N.  W.  Rep.  673,  relied  upon  by  the 
appellee,  the  person  injured  was  not  negligent.  He 
stopped  and  looked  for  cars  before  stepping  on  the 
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track,  but  saw  none.  We  find  it  unnecessary  to  deter- 
mine whether  the  defendant  was  in  fact  negligent,  or 
whether  the  deceased  was  a  trespasser  in  its  yards. 
The  same  is  true  of  other  questions  discussed.  For  the 
reasons  shown  the  judgment  of  the  district  court  is 

BE VERSED. 


Mary  A.  Cooper  v.  Ida  McNamara,  Appellant. 

Jfinor:  Necessaries  Furnished.  It  is  no  defense  to  an  action 
1  brought  against  a  parent  for  board  and  lodging  furnished  his  minor 
son,  that  he  is  able  to  work,  controls  his  own  earnings,  and  that  the 
parent  is  able  and  willing  to  properly  keep  him  at  home;  nothing 
appearing  to  show  but  that  the  absence  from  home  was  by  the  par- 
ent's consent. 

Appeal  from  Woodbury  District  Court. — ^Hon.  A. 

VanWagenen,  Judge. 

Friday,  October  19,  1894. 

Action  to  recover  the  value  of  board  and  the  use 
of  a  room  furnished  by  the  plaintiflE  to  the  minor  son 
of  defendant.  There  was  a  trial  by  the  court  on  an 
agreed  statement  of  the  facts,  and  a  judgment  for 
plaintiff  for  the  amount  of  her  claim.  The  defendant 
appeals. — Affirmed. 

Swan,  Lawrence  <&  Swan  for  appellant. 

W.  G.  Sears  and  Eugene  Lutz  for  appellee. 

EoBiNSON,  J. — The  cause  is  submitted  in  this 
court  on  a  certificate  of  the  trial  judge,  which  shows 
facts  as  follows:  The  defendant  has  been  married 
twice,  the  first  time  to  A.  W.  Fowler.  In  April,  1873, 
she  gave  birth  to  a  son,  who  was  named  Arthur  Fowler. 
In  1886,  she  was  divorced  from  her  husband,  and  by  the 
decree  of  divorce  she  was  awarded  the  custody  of  the 
son.  Soon  after  that  time,  Arthur  commenced  work- 
ing for  himself,  under  an  agreement  with  his  mother 
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that  he  should  receive  all  his  wages.  From  that  time 
until  November,  1890,  he  worked  continuously,  re- 
ceived his  wages,  and  clothed  and  provided  for  himself, 
except  that  he  slept  at  the  home  of  his  mother,  and 
she  washed  and  mended  his  clothes  without  compensa- 
tion, and  did  not  receive  any  part  of  his  wages.  After 
about  the  first  of  November,  1890,  he  worked  during 
a  short  time  for  his  father.  Since  that  time  he  has  not 
had  continuous  employment,  but  has  had  the  money 
which  he  earned  for  his  own  use.  He  is  large  and 
healthy.  In  March,  1891,  his  mother,  having  married 
again,  moved  to  Sloan,  where  she  has  since  resided. 
She  has  a  comfortable  home  there,  and  at  all  times  has 
been  willing  that  Arthur  should  remain  with  her,  and 
has  been  ready  to  provide  for  him  in  a  suitable  and 
proper  manner.  When  she  moved  to  Sloan,  he  re- 
mained in  Sioux  City,  to  obtain  work  for  himself,  and 
continued  there  until  on  or  about  the  twenty-first  day 
of  January,  1892.  The  defendant  never  agreed  to  pay 
his  board  and  expenses  when  away  from  her  home, 
nor  said  that  she  would  be  responsible  for  him  in  any 
manner.  During  that  time  her  son  was  furnished  the 
use  of  a  room  and  board  by  the  plaintiff,  of  the  value 
of  one  hundred  and  thirty-one  dollars  and  twenty- 
seven  cents,  for  which  he  has  paid  only  the  sum  of 
forty-eight  dollars.  The  plaintiflE  had  no  knowledge 
that  Arthur  was  working  for  himself  and  collecting  his 
wages,  and  made  no  inquiry  of  him  nor  of  anyone  else 
in  regard  to  that  matter,  but  knew,  while  he  was  board- 
ing with  her,  that  the  defendant  resided  at  Sloan. 

It  is  said  by  the  appellee  that  Porter  v.  Powell,  79 
Iowa,  151,  44  N.  W.  Rep.  295,  is  decisive  of  this  case. 
The  cases  are  similar  in  some  respects.  In  each  case 
the  minor  was  away  from  home  with  the  express  or 
implied  consent  of  the  parent,  and  in  each  the  earnings 
were  controlled  by  the  minor.  In  neither  case  did  the 
parent  furnish  or  agree  to  furnish  the  minor  with 
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means  of  support,  nor  had  the  parent  in  either  case 
formally  emancipated  the  child,  or  expressed  an  inten- 
tion not  to  be  liable  for  necessaries  which  might  be 
furnished  it.  But  in  the  Porter  case  the  minor  had  a 
severe  attack  of  a  dangerous  disease,  and  required  the 
services  of  a  physician.  The  occasion  was  not  one 
which  admitted  of  delay  and  investigation,  nor  was  it 
in  any  proper  sense  optional  with  the  physician  whether 
he  would  perform  the  services  required.  The  dictates 
of  humanity  and  the  necessities  of  the  minor  made  it 
the  duty  of  the  physician  to  comply  with  her  request, 
and  render  her  the  services  demanded.  In  deciding 
the  case,  it  was  said  that  the  duty  of  the  parent  ex- 
tended only  to  the  furnishing  of  necessaries ;  that  what 
are  necessaries  in  a  given  case  must  be  determined  by 
the  facts  in  that  case;  and  that  what  would  be  neces- 
sary for  a  child  in  sickness  would  not  be  necessary  in 
health.  It  was  also  said,  in  substance,  that  the  facts 
did  not  show  an  intention  on  the  part  of  the  parent  not 
to  be  responsible  for  the  support  of  his  child  if,  in  con- 
sequence of  sickness  or  accident,  she  should  be  unable 
to  support  herself.  This  case  does  not  involve  an 
emergency  in  which  the  needs  of  the  minor  were  great 
and  urgent,  requiring  immediate  attention.  We  may 
presume  that  the  son  of  the  defendant  was  able,  if  he 
could  obtain  employment,  to  support  himself;  that  he 
had  left  home  for  that  purpose,  and  had  been  given 
full  conti'ol  of  his  earnings.  It  is  the  right  of  the  par- 
ent, in  the  exercise  of  a  reasonable  discretion,  to  con- 
trol the  minor,  to  determine  where  he  shall  reside,  and 
what  he  shall  do.  It  is  the  duty  of  the  parent  to  pro- 
vide his  minor  child  with  the  necessaries  of  life,  and, 
in  the  absence  of  evidence  to  the  contrary,  it  will  be 
presumed  that  the  minor  is  subject  to  the  control  of 
the  parent,  although  away  from  his  home,  and  that 
the  liability  of  the  latter  for  necessaries  furnished  the 
minor  continues.     In  this  case  it  is  not  questioned  that 


Digiti 


ized  by  Google 


246  CooPEB  V.  McNamaba.  [92  Iowa 

the  board  and  room  furnished  the  minor  were  neces- 
saries. So  far  as  is  shown,  he  was  under  the  control 
of  his  mother  while  he  was  boarding  with  the  plaintiff. 
His  mother  was  willing  to  furnish  him  a  home  with 
her;  yet,  so  far  as  the  certificate  shows,  he  may  have 
remained  in  Sioux  City,  not  only  with  her  consent,  but 
by  her  desire,  to  obtain  employment  and  support  him- 
self so  far  as  he  could  do  so,  and  to  that  extent  relieve 
her  of  the  obligation  to  furnish  him  support.  The 
facts  certified  do  not  show  that  the  son  was  eman- 
cipated, nor  that  the  defendant  had  decided  not  to 
furnish  him  further  support.     They  do  not  show  that 

he  had  ever  supported  himself  wholly,  nor  that 
1      defendant  expected  him  to  do  so.     She  really  claims 

exemption  from  liability  in  this  case  on  the  ground 
that  her  son  was  able  to  work,  was  away  from  home, 
and  controlled  his  earnings.  But  it  is  not  the  law  that 
the  parent  is  obliged  to  support  a  minor  child  only 
when  he  is  at  home,  or  is  unable  to  work  for  his  own 
support,  or  when  his  earnings  are  given  to  the  parent. 
If,  however,  the  minor  refuses  to  remain  at  the  place 
of  residence  his  parent  has  provided  for  him,  and  there 
receive  the  support  to  which  he  is  entitled,  and,  in 
violation  of  the  wishes  and  direction  of  the  parent, 
makes  his  home  elsewhere,  a  question  as  to  the  lia- 
bility of  the  parent  for  the  support  of  the  minor  child 
might  well  arise.  But  this  is  not  a  case  of  that  kind. 
Nothing  contained  in  the  certificate  of  the  judge  rebuts 
the  presumption,  which  the  law  authorizes  from  the 
facts  shown,  that  the  liability  of  the  defendant  for  the 
support  of  her  son  continued  while  he  was  boarding 
with  the  plaintiff.  We  conclude  that  the  certificate 
shows  facts  which  justified  the  district  court  in  render- 
ing the  judgment    in  question,  and  it  is,  therefore, 

AFFIRMED. 
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I  n  247 

108  877 

[106  SOI 

9JJ  247 

D.  W.  Haydock,  Alanson  Clabk  Substituted  as  Plain-  \\^  ^ 
tiflE,  Appellants,  v.  L.  L.  Patton,  Sheriff,  et  al.        \l2~2i 


Attaching  Mortgaged  Ohattels.    Three  mortgages  were  made  on 

1  a  Btock  of  goods.  Creditors  levied  an  attachment  upon  it  without 
making  any  deposit  to  pay  the  mortgages,  as  provided  by  chapter  117, 

2  Acts,  Twenty-first  Qeneral  Assembly.  They  asserted  the  mortgages  to 
be  fraudulent  and  void,  and  shortly  after  the  levy  brought  actions  in 

3  equity  to  have  them  so  declared.  They  were  snceessfnl  as  to  one  of 
the  mortgages,  only.    Between  said  levy  and  the  institution  of  the 

4  equity  suits  plaintiff  took  a  fourth  mortgage  on  the  stock  with  knowl- 

5  edge  of  the  levy.    Held,  the  failure  to  make  said  deposit  gave  the  last 

6  mortgage  no  priority  over  the  attachment  levy.  Such  mortgage  is 
inferior  to  liens  given  the  creditor  subsequent  to  the  talung,  in  said 
equity  suits.  Wtlls  v,  Sabelowite,  68  Iowa,  238,  and  Bloteky  v.  (/Neill, 
83  Iowa,  574,  distinguished. 

Appeal  from  Jasper  District   Court. — Hon.  D.  Ryan, 

Judge. 

FBIDAf ,  OCTOBEB   19,  1894. 

On  August  22,  1889,  Haydock  commenced  this 
action  against  the  defendant,  Patton,  claiming  imme- 
diate possession  of  certain  chattel  property  held  by  the 
defendant,  as  sheriff,  under  attachments,  claiming  that 
the  attachments  were  void,  on  account  of  a  failure  to 
deposit  or  tender  to  parties  holding  prior  chattel  mort- 
gages upon  property,  the  amount  due  thereon.  On 
December  5,  1889,  Haydock  filed  an  amended  and  sub- 
stituted petition,  making  Mary  A.  Leverton  and  W.  A. 
Armstrong,  prior  mortgagees,  defendants,  and  asking 
a  writ  for  the  return  of  the  property,  damages  for  the 
wrongful  detention  thereof,  and  judgment  for  the  value 
of  the  property,  '4f  the  same  can  not  be  found,  and  for 
his  damages  and  costs.''  Defendants'  demurrer  to  the 
amended  and  substituted  petition  was  overruled  No- 
vember 4,  1890,  and  on  the  fourteenth  day  of  June, 
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1891,  an  amendment  was  filed,  substituting  Alanson 
Clark,  assignee  of  the  cause  of  action,  as  sole  plaintiff. 
PlaintiflE  Clark  set  out  the  official  bond  of  defendant 
Patton  as  sheriflE  of  Jasper  county,  with  N.  R.  Smith 
and  N.  I.  Young  as  sureties,  who  were  made  defend- 
ants, and  asking  judgment  on  the  bond  for  two  thou- 
sand dollars,  for  the  wrongful  conversion  of  said  prop- 
erty. The  defendants,  Leverton  and  Armstrong, 
answered,  substantially  admitting  the  allegations  of  the 
petition;  and  the  defendants,  Patton,  Smith,  and 
Young,  answered  at  length,  joining  issues  that  will 
be  hereafter  noticed.  The  cause  was  tried  to  the  court, 
upon  an  agreed  statement  of  facts,  including  the 
two  abstracts  filed  in  this  court  in  the  case  of  the 
Buggy  Co.  v.  Flory  <&  Newton  et  al.,  and  the  evidence 
of  Alanson  Clark  given  before  the  court.  Said  agreed 
statement  of  facts  and  abstracts  were  subject  to  objec- 
tions for  incompetency,  immateriality,  or  irrelevancy, 
except  that  copies  might  be  used  where  the  original 
would  be  competent.  After  the  cause  was  submitted, 
a  motion  was  sustained  setting  aside  the  submission, 
and  granting  plaintiff  leave  to  demur  to  the  answer  of 
the  defendants  Patton,  Smith,  and  Young,  After 
filing  said  demurrer,  the  case  was  resubmitted  with  the 
demurrer,  upon  the  same  evidence,  and  thereafter 
judgment  was  entered  overruling  plaintiflf's  demurrer 
to  said  answer,  to  which  plaintiff  excepted,  and  dis- 
missing the  plaintiff's  petition  upon  its  merits,  and 
rendering  judgment  against  him  for  costs,  to  which  he 
also  excepted,  and  from  which  judgment  he  appeals. 
The  questions  raised  by  the  demurrer  involve  the  merits 
of  the  case,  and  need  not  be  separately  stated. — 
Affirmed. 

Alanson  Clark  for  appellant. 

H.  S.  Winslow  for  appellees  Patton,  Smith,  and 
Young. 
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Meredith  &  Ogg  and  Hurrah  <&  Meyers  for  appellee 
Mary  A.  Leverton. 

Harrah  <&  Meyers  and  A.  M.  Harrah  for  appellee 
W.  A.  Armstrong. 

Given,  J. — I.  The  agreed  statement  shows  the 
following  facts:  April  16,  1889,  the  firm  of  Flory  & 
Newton,  composed  of  C.  D.  Flory  and  C.  N.  Newton, 
dissolved,  Newton  taking  the  stock,  and  agreeing  to 
pay  the  debts.  On  the  next  day,  Newton  gave  to  Mary 
A.  Leverton,  his  sister-in-law,  a  mortgage  for  two 
thousand  dollars  on  the  stock;  and  on  the  following 
day,  April  18,  he  gave  her  another  mortgage  on  the 
same  stock,  to  secure  nine  hundred  and  ninety-three 
dollars.  On  the  twentieth  of  April,  following,  he  gave 
W.  A.  Armstrong  a  mortgage  on  the  same  property,  to 
secure  two  hundred  dollars.  On  the  twentieth  and 
twenty-third  days  of  April,  1889,  the  defendant  Patton, 
as  sheriflE,  levied  three  writs  of  attachment  on  the  mort- 
gaged property,  and  took  possession  thereof.  These 
writs  were  issued  in  suits  brought  by  the  Ottumwa 
Buggy  Company,  Kelly  Manufacturing  Company,  and 
Cummings  &  Emmerson,  against  Flory  &  Newton  and 
the  members  of  the  firm.  Thereafter,  on  the  seventh 
day  of  May,  1889,  and  while  the  sheriflE  was  in  posses- 
sion of  said  property,  Newton  executed  a  mortgage 
upon  the  same  to  D.  W.  Haydock,  to  secure  a  debt 
owing  to  him  by  Flory  &  Newton.  On  June  8,  1889, 
the  attaching  creditors  brought  a  suit  in  equity  against 
Flory  &  Newton,  M.  A.  Leverton,  and  William  A. 
Armstrong,  claiming  liens  under  their  attachments 
superior  to  the  first  three  mortgages,  because  of  said 
mortgages  being  fraudulent  and  void  as  to  creditors. 
Shortly  thereafter,  M.  A.  Leverton  and  W.  A.  Arm- 
strong each  brought  an  action  against  the  sheriflE,  based 
on  their  mortgages,  in  which  each  claimed  to  be  entitled 
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to  the  mortgaged  property,  and  that  no  levy  had  in 
fact  been  effected  under  the  attachments,  because  of  a 
failure  to  comply  with  chapter  117  of  the  Acts  of  the 
Twenty-first  General  Assembly.  Such  proceedings  were 
had  in  the  equity  cause  that  the  further  prosecution  of 
these  cases  was  restrained  until  the  final  decree  in  the 
equity  suit.  The  same  claim  of  ownership  and  right  to 
possession,  and  the  same  alleged  defect  in  the  attempted 
levy  were  pleaded  by  these  defendants  in  the  equity 
suit.  Decree  was  entered  at  the  January  term,  1890, 
in  the  equity  suit,  declaring  said  two  thousand  dollar 
mortgage  fraudulent  and  void,  and  establishing  the 
nine  hundred  and  ninety-three  dollar  mortgage  as  the 
first  lien,  Armstrong's  mortgage  as  the  second,  and  the 
attachments  as  the  third,  and  ordering  special  execu- 
tion to  sell  the  property.  On  appeal  to  this  court,  said 
judgment  was  affirmed.  See  Kelley  v.  Flory,  84  Iowa, 
671,  51  N.  W.  Rep.  181.  The  property  was  sold  under 
the  order,  and  out  of  the  proceeds  the  costs  and  the 
two  mortgages  were  paid,  and  a  small  surplus  applied 
to  the  debts  of  the  attaching  creditors. 

II.  The  controlling  question  in  this  case  is  whether 
attaching  creditors  of  a  mortgagor  of  chattels  acquire 
such  an  interest  in  the  mortgaged  property,  by  levying 

their  attachments  thereon,  under  claim  that  the 
1  mortgage  is  void  as  to  creditors,  as  entitles  them 

to  priority  over  a  valid  mortgage  subsequently 
taken  with  knowledge  of  the  levy.  Appellant  con- 
tends that  a  lieu  can  only  be  acquired  by  proceeding  as 
provided  in  chapter  117,  Acts  of  Twenty-first  General 
Assembly;  and  that,  as  these  creditors  did  not  thus 
proceed,  they  had  no  lien  at  the  time  his  mortgage  was 
taken,  and,  therefore,  he  is  entitled  to  priority  over  any 
lien  or  interest  they  thereafter  acquired.  The  follow- 
ing vrill  be  a  sufficient  quotation  from  that  act  for  the 
purposes  of  this  case.  It  provides  "that  personal  prop- 
ertynot  exempt  from  execution  hereafter  mortgaged. 
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*  *  *  may  be  taken  on  attachment  or  execution 
issued  at  the  suit  of  a  creditor  of  a  mortgagor,  but 
before  the  property  is  so  taken  the  officer  or  plaintiflE 
must  pay  or  tender  to  the  holder  of  the  mortgage  the 
amount  of  the  mortgage  debt  and  interest  accrued,  or 
must  deposit  the  amount  thereof  with  the  clerk  of  the 
district  court  of  the  county  wherein  the  mortgaged 
property  is  found  payable  to  the  order  of  the  holder  of 
the  mortgage.  ♦  ♦  ♦  Section  2.  The  holder  of  the 
mortgage  shall  state  over  his  signature  and  under  oath 
upon  the  back  of  said  mortgage,  the  amount  due,  or  to 
become  due  thereon,  and  deliver  the  same  to  the  per- 
son paying  him  said  amount,  and  if  the  said  sum  has 
been  deposited  with  the  clerk  of  the  district  court,  the 
holder  of  the  mortgage  shall  only  receive  the  amount 
so  stated  to  be  due,  ♦  ♦  ♦  provided,  however,  that 
the  execution  or  attaching  creditor  shall  have  the  right 
to  controvert,  in  the  court  from  which  the  process 
issued,  such  statement  of  indebtedness  in  the  manner 
provided  in  other  garnishment  proceedings,  if  he  give 
notice  in  writing  to  the  clerk  at  the  time  of  the  deposit; 
and  the  clerk  shall  hold  such  deposit  until  such  matter 
is  determined.  If  the  attaching  or  judgment  creditor 
fails  to  sustain  his  claim  against  the  mortgage  he  shall 
pay  to  the  holder  of  the  mortgage,  interest  upon  the 
debt  at  the  rate  of  ten  per  cent  per  annum,  together  with 
the  costs  of  the  proceeding,  and  an  attorney's  fee  of  ten 
per  cent  on  the  amount  of  the  debt.  Section  4.  But 
nothing  contained  in  this  act  shall  in  any  way  affect 
the  right  of  any  creditor  to  contest  for  any  reason  the 
validity  of  such  mortgage."  Prior  to  this  enactment, 
the  usual,  if  not  the  only,  mode  of  subjecting  the  inter- 
est of  a  mortgagor  in  the  mortgaged  property  to  the 
payment  of  his  debts,  when  the  validity  of  the  mort- 
gage was  not  questioned,  was  by  garnishment.  In 
such  cases  no  lien  was  acquired  upon  the  property. 
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Code,  section  2969;  Buch-Reiner  Co.  v.  Beatty^  82 
Iowa,  353,  48  N.  W.  Rep.  96.  Chapter  117  was 
enacted  to  provide  a  mode  by  which  creditors  may  pur- 
sue and  acquire  a  lien  upon  the  mortgaged  property  to 
the  extent  of  the  mortgagor's  interest  therein.  There 
is  no  provision  in  that  act  for  contesting  the  validity  of 
the  mortgage.  On  the  contrary,  that  right  is  expressly 
reserved  in  section  4.  The  only  contest  provided  for 
is  the  right  to  controvert  ^*such  statement  of  indebted- 
ness." 

In  Hibbard  v.  Zenor,  75  Iowa,  at  page  479,  39  N. 
W.  Rep.  714,  the  court,  referring  to  said  section  4  says: 
**The  creditors  were  contesting  the  validity  of  the 
mortgage,  on  the  grounds:  First y  that  it  was  fraudulent; 
second,  that  it  had  never  been  delivered;  and,  third, 
that  they  had  no  notice  of  it,  which,  if  true,  rendered 
it  invalid  as  to  them.  The  provisions  of  the  act  have 
no  application  when  the  mortgage  is  sought  to  be 
avoided  on  these  grounds.''  In  Thomas  v.  Manufacture 
ing  Co.,  76  Iowa,  at  pages  739  and  740,  39  N.  W;  Rep. 
874,  the  court,  after  referring  to  section  4  of  said  chap- 
ter 117,  says:  *'Under  that  provision,  the  creditor  may 
contest  the  right  of  the  mortgagee  upon  any  ground 
that  goes  to  its  validity;  but  before  he  can  do  that 
(except,  perhaps,  by  an  action  in  chancery,  to  which, 
however,  he  is  not  bound  to  resort),  he  must  acquire  an 
apparent  lien  upon  the  property,  for  until  he  has 
acquired  such  a  lien,  he  would  have  no  standing  to 
dispute  the  mortgage ;  but  he  can  acquire  a  lien  only 
by  levying  on  it.''  In  the  late  case  of  Citizens  State 
Bank  v.  Council  Bluffs  Fuel  Co.,  89  Iowa,  618,  57  N.  W. 
Rep.  444,  this  court  recognizes  the  right  of  creditors  of 
the  mortgagor  to  levy  upon  the  mortgaged  property, 
and  to  contest  the  validity  of  the  mortgage,  without 
complying  with  said  chapter  117.  It  also  holds  that 
the  validity  of  the  mortgage  may  be  tested  under  gar- 
nishment proceedings.     In  Jewett  v.  Sundback^  58  N.  W. 
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Eep.  (S.  D.)  at  page  23,  plaintiflE  sought  to  recover 
from  the  defendant  for  failing  to  levy  upon  mortgaged 
chattels.  It  was  claimed  on  behalf  of  defendant  that 
he  was  not  required  to  levy  upon  the  property  included 
in  the  mortgage,  for  the  reason  that  the  plaintiff  failed 
to  pay  or  tender  the  amount  due  upon  the  mortgage,  as 
provided  in  section  4389  of  the  Compiled  Laws  of  that 
state.  That  law,  so  far  as  this  question  is  concerned, 
is  quite  similiar  to  our  own  statute.  The  court  says: 
**But  we  are  of  the  opinion  that  that  section  has  no 
application  to  a  mortgage  which  the  creditor  claims  to 
be  fraudulent  and  void  as  against  the  creditors  of  the 
mortgagor.  The  object  of  that  section  evidently  is  to 
prevent  an  officer  from  attaching  and  levying  upon 
personal  property  included  in  the  valid  chattel  mort- 
gage before  the  amount  due  upon  such  mortgage  is 
paid  or  tendered  as  therein  provided.  But  it  has  no 
application  to  a  void  or  fraudulent  instrument  denomi- 
nated a  'chattel  mortgage.'  Such  an  instrument, 
void  and  fraudulent  as  to  the  creditors  of  the  mort- 
gagor, is  not  in  law  a  'mortgage'  as  to  them,  though  it 
may  be  so  called.  To  require  a  creditor,  before  he  can 
contest  a  mortgage  so  claimed  to  be  fraudulent  and 
void  as  to  the  creditors  of  the  mortgagor,  to  pay  the 
amount  due  upon  the  mortgage,  or  deposit  that 
amount  with  the  county  treasurer,  would  be  imposing 
a  duty  upon  the  creditor  so  taking  the  mortgage  not 
intended  to  be  imposed  by  the  statute. 

''We  think  the  proper  construction  of  the  statute  is, 
that  when  an  attaching  or  judgment  creditor  claims 
that  a  mortgage  is  fraudulent  and  void  as  to  him,  and  is 
willing  to  assume  the  risk  of  attacking  such  mortgage, 
he  may  have  the  property  attached  or  levied  on,  and  in 
that  proceeding  test  the  validity  of  such  mortgage/' 
It  was  held  to  be  the  duty  of  the  officer,  when  directed 
and  indemnified,  to  levy  upon  the  property  included 
in  such  mortgage.     Wells  v.  Sdbelomtz^  68  Iowa,  238, 
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26  N.  W.  Rep.  127,  is  relied  upon  by  appellant.  While 
that  case  is  identical  with  this  one  as  to  the  num- 

2  ber  of  mortgages  and  the  order  of  their  execu- 
tion and  of  the  levies,   it  is  different  in  this: 

that  there  was  no  claim  in  that  case  that  the  mortgages 
prior  to  the  levy  were  fraudulent,  and  the  levies  were 
not  followed  by  an  action  in  equity  to  declare  them  to 
be  fraudulent,  and  to  establish  liens  under  the  levies. 
It  was  held  that  no  lien  was  created  by  the  levies,  and 
that  intervener  was  entitled  to  the  property,  under  his 
mortgage  taken  thereon  while  the  property  was  held 
under  the  levies.  The  validity  of  the  mortgage  not 
being  questioned,  it  was  clearly  a  case  where  not  even 
an  apparent  lien  was  created  by  the  levies,  such  as 
might  be  made  by  subsequent  proceedings  to  ripen 
into  a  perfect  lien.  Blotchy  Bros.  v.  O^Neill,  83  Iowa, 
574,  49  N.  W.  Rep.  1029,  is  also  relied  upon  by 
appellant.  In  that  case  the  validity  of  the  mortgage 
was  not  in  question,  and  both  parties  rested  their 
claim  to  possession  of  the  mortgaged  property  upon 
alleged  compliance  with  chapter  117.  It  was  held 
that  the  attachments  and  executions  under  which  the 
sheriflE  sought  to  justify  his  possession  were  unau- 
thorized, and  gave  the  sheriflE  no  right  to  possession  of 
the  mortgaged  property  as  against  the  plaintiflEs,  who 
had,  by  complying  with  chapter  117,  become  the 
owners  of  the  mortgage,  the  validity  of  which  was  not 
questioned.  What  is  said  as  to  the  levies  must  be 
considered  as  applicable  only  to  the  facts  of  that  case. 
In  Buck-Reiner  Co.  v.  Beatty^  supray  it  is  held  that  the 
remedy  provided  in  chapter  117  is  not  to  the  exclusion 
of  the  right  to  garnish  the  mortgagee.  Our  conclu- 
sion is  that,  when  a  creditor  of  a  mortgagor 

3  seeks  to  subject  his  interest  in  the  mortgaged 
property  to  the  payment  of  his  debts,  he  may 

proceed  by  garnishment,  or  under  said  chapter  117,  if 
the  validity  of  the  mortgage  is  not  questioned ;  but,  if 
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the  validity  of  the  mortgage  is  questioned,  he  may 
make  his  levy  or  garnishment,  and  then  proceed,  by 
the  mode  recognized  in  the  practice,  to  cancel  the 
mortgage,  and  have  his  levy  established  as  a  lien  upon 
the  property,  without  complying  with  the  requirements 
of  chapter  117. 

III.  It  will  be  seen  from  what  we  have  said  that 
these  attaching  creditors,  claiming  that  the  prior 
mortgages  were  fraudulent,  had  a  right  to  levy  their 
attachments  on  the  mortgaged  property,  and,  having 
done  so,  to  contest  the  validity  of  the  prior  mortgages, 
without  complying  with  chapter  117;  also,  that,  while 
their  levies  did  not  create  actual  liens  on  the  mort- 
gaged property,  they  gave  to  the  creditors  such  an 
apparent  lien  or  interest  as  was  necessary  to  and  did 
entitle  them  to  contest  the  validity  of  the  mortgages, 
for  the  purpose  of  having  their  apparent  liens  fully 
established  as  against  all  or  any  part  of  the  mortgages 
found  to  be  fraudulent  as  to  creditors.  Mr.  Haydock, 
on  the  advice  of  the  present  plaintiff,  then  acting  as 
his  attorney,  took  his  mortgage  after  these  levies,  and 
while  the  property  was  in  the  hands  of  the  sheriff,  both 
he  and  his  attorney  then  having  full  knowledge  of 
these  facts,  and  of  the  rights  of  the  attaching  creditors, 
upon  the  strength  of  their  levies,  to  proceed  to  contest 
the  validity  of  the  mortgages. 

The  only  course  open  to  the  attaching  creditors 
to  contest  the  validity  of  the  prior  mortgages  was  by 
instituting  a  suit  in  equity  for  their  cancellation,  or  by 
defending  against  actions  brought  by  those  mortgagees. 
They  brought  their  suit  in  equity,  and,  when  actions 
were  brought  by  the  mortgagees,  appeared  and 
4  defended  against  them.     Appellant's  contention 

is  that,  as  the  attaching  creditors  had  acquired 
no  actual  lien  upon  the  mortgaged  property  at  the 
time  his  mortgage  was  taken,  he  is  entitled  to  priority 
over  any  lien  subsequently  declared  in  their  favor.    To 
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so  hold  would  often  put  it  in  the  power  of  a  debtor  to 
defeat  inquiry  into  the  validity  of  mortgages  given  by 
him  prior  to  the  levy,  by  subsequently  mortgaging 
the  property  to  its  full  value.  Surely  the  vigilant 
creditor  is  not  to  be  thus  defeated  in  his  right  to  ques- 
tion the  validity  of  mortgages  executed  prior  to  his 
levy.  As  already  stated,  the  mortgage  under  which 
plaintiflE  claims  was  taken  with  full  knowledge  of  the 
fact  of  the  levies  and  the  rights  of  the  attaching  cred- 
itors to  pursue  the  property  by  contesting  the  validity 
of  the  prior  mortgages.  It  was  taken  while  the  prop- 
erty was  in  the  custody  of  the  law,  under  levies  right- 
fully made,  and  with  the  knowledge  of  that  fact.  0. 
N.  Newton  could  not  convey  to  Mr.  Haydock  any 
greater  interest  than  he  then  had  in  the  mortgaged 
property.  His  interest  was  subject  to  the  three  prior 
mortgages  so  far  as  they  are  valid,  and  also  to  the 
right  which  the  attaching  creditors  acquired  by  their 
levies  to  contest  the  validity  of  those  prior  mortgages. 
The  property  being  in  the  custody  of  the  law  for  the 
purposes  of  that  contest,  it  seems  to  us  clear  that  Mr. 
Haydock,  knowing  that  fact,  took  it  subject  to  the 
rights  of  the  creditors  to  prosecute  that  contest  and  to 
the  results  thereof.  In  Swantz  v.  Pillow^  50  Ark.  300, 
7  S.  W.  Rep.  167,  it  is  said:  **One  who  purchases 
property  in  suit  with  actual  notice  of  the  litigation,  as 
the  plaintiff  in  this  action  did,  does  so  at  his  peril,  and 

must  abide  the  result,  the  same  as  the  party  from 
5         whom  he  gets  his  title."     It  is  true  that,  at  the 

the  time  plaintiff's  mortgage  was  taken,  no 
other  suits  were  pending  than  the  actions  in  which  the 
attachments  were  issued.  The  action  in  equity  was 
not  brought  until  a  short  time  thereafter,  but  we  think 
the  fact  of  plaintiff's  knowledge  of  the  levy  bound  him 
as  to  the  results  that  might  follow.  Mr.  Haydock  was 
not  made  a  party  to  the  action  in  equity,  nor  was  it 
necessary  that  he  should  be,  as  the  validity  of  his 
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mortgage  was  not  in  question.  Appellees  cite  authori- 
ties from  which  they  claim  that  plaintiff  is  concluded 
by  the  decree  in  the  equity  action,  but  whether  this  is 
correct  or  not  we  need  not  determine.  The  validity  of 
the  prior  mortgages,  excdpt  the  one  for  two  thousand 
dollars,  which  plaintiff  alleges  was  fraudulent,  is  put  in 
issue  in  this  action,  and  the  case  on  that  question  is 
submitted  on  the  same  evidence  introduced  in  the 
equity  action.  We  held  on  appeal  that  that  evidence 
warranted  the  decree,  and  we  see  no  reason  to 
6  change  that  conclusion.  While  it  is  true  the  attach- 
ing creditors  could  not  cause  the  property  to  be 
sold  as  the  property  of  the  attachment  defendants, 
because  of  the  prior  mortgages,  they  could  seize  and 
hold  it,  and  proceed  to  set  aside  the  prior  mortgages 
for  fraud.  In  so  far  as  they  were  successful,  they  were 
entitled  to  have  their  levies  established  as  liens  as 
of  the  date  at  which  they  were  made ;  for  to  the  extent 
to  which  the  mortgages  were  fraudulent  the  property . 
was  not  the  property  of  the  mortgagees,  but  of  the 
attachment  defendants,  and  subject  to  the  levies.  We  say 
they  had  the  right  to  hold  the  property  as  well  as  to 
seize  it,  for,  without  the  right  to  hold,  the  right  to 
seize  would  be  barren.  It  was  under  these  rights  that 
defendant  Patton,  as  sheriff,  took  and  held  the  prop- 
erty. Plaintiff's  mortgage  was  taken  with  knowledge 
of,  and  subject  to,  these  rights,  previously  acquired. 

Other  questions  are  discussed  which,  in  view  of 
our  conclusion,  need  not  be  considered.  After  a  care- 
ful examination  of  the  entire  record,  we  reach  the  con- 
clusion that  there  was  no  error  in  overruling  plaintiff's 
demurrer  to  the  defendant's  answer,  nor  in  entering 
judgment  dismissing  the  plaintiff's  petition  upon  its 
merits.    Affibmed. 

Vol.  92  la— 17 
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State  of  Iowa,  Appellant,  v.  Bruce  Belle. 

Costs  can  not  be  apportioned  in  a  criminal  cause  though  defendant  be 
3    convioted  of  a  mere  assault,  on  an  indictment  for  murder. 

Practice.    Both  state  and  county  may  appeal  from  an  erroneous  taxa- 

1  tion  of  costs  in  a  criminal  cause. 

Practice  in  Supreme  Court.    The  supreme  court  may,  on  appeal 

2  by  the  state  from  an  apportionment  of  costs  in  a  criminal  cause,  tax 
all  the  costs  to  defendant. 

Appeal  from  Keokuk  District  Court. — Hon.  A.  R. 
Dewey,  Judge. 

Fkiday,  October  19,  1894. 

The  defendant  was  indicted  in  the  district  court  of 
Keokuk  county,  Iowa,  for  the  crime  of  murder,  and, 
upon  trial,  was  found  guilty  '*of  an  assault  as  charged 
in  the  indictment."  Judgment  was  entered  as  fol- 
lows: ''It  is  therefore  ordered  and  adjudicated  by  the 
court  that  the  defendant,  Bruce  Belle,  pay  a  fine  of  fif- 
teen dollars  and  costs  of  this  prosecution  to  the  extent 
of  fifty  dollars,  and,  in  default  of  the  payment  thereof, 
an  execution  issue  therefor;  and  the  state  of  Iowa 
excepts;  and  the  remainder  of  costs,  taxed  at  five  hun- 
dred and  fifty-one  dollars  and  ninety-five  hundredths, 
to  be  paid  by  Keokuk  county  and  the  state  of  Iowa; 
and  the  defendant  excepts.  *  *  *  The  plaintiff  excepts 
to  the  taxing  of  any  part  of  the  costs  to  it  or  to  Keokuk 
county,  Iowa. ''  The  state  of  Iowa  and  Keokuk  county 
moved  the  court  to  retax  the  costs,  to  the  amount  of 
the  sum  taxed  to  them  herein,  to  the  defendant,  upon 
the  grounds  that  the  law  does  not  permit  an  apportion- 
ment of  costs  in  criminal  cases,  and  that,  the  defend- 
ant having  been  found  guilty,  the  plaintiff  is  entitled 
to  judgment  for  the  whole  costs  of  this  cause.     This 
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motion  was  overruled,  to  which  the  state  excepted,  and 
the  state  and  county  appealed. — Reversed. 

John  F.  Stone^  attorney  general,  and  D.  K.  Stock- 
man j  county  attorney,  for  plaintiflE  appellant. 

C.  H.  Mackey  and  Mohland  <&  Hamilton  for  defend- 
ant appellee. 

Given,  J.— I.  Defendant  contends  that  this  court 
has  no  jurisdiction  to  determine  the  question  raised  on 
this  appeal,  for  the  reason  that  the  appeal  is  not  from  a 
final  judgment.  It  is  argued  that  the  only  judgment  was 

that  defendant  pay  a  fine  of  fifteen  dollars  and  fifty 
1      dollars  of  the  costs ;  that  the  error  complained  of  is 

in  overruling  the  motion  to  retax  the  costs,  which 
was  after  the  trial  and  judgment ;  and  that  no  judg- 
ment was  rendered  against  the  state  or  county.  State 
V.  Bainsharger,  74  Iowa,  540,  38  N.  W.  Rep.  403,  fully 
answers  this  contention.  In  that  case  separate  appeals 
were  taken  by  the  state  and  county  from  a  judgment 
overruling  their  motion  to  retax  costs  in  that  criminal 
prosecution.  The  court  says:  ''The  state,  being  the 
plaintiflE  in  the  case  wherein  the  erroneous  taxation  of 
costs  was  made,  may  appeal  therefrom ;  and  the  county, 

being  charged  with  the  costs,  may  also  appeal.'^ 
•2      Defendant  cites  section  4539    of  the  Code,   and 

contends  that  in  no  event  can  this  court  determine 
that  the  lower  court  should  have  rendered  a  judgment 
against  defendant  for  all  the  costs  of  the  case,  and  that 
no  change  can  now  be  made  so  as  to  have  them  taxed 
against  the  defendant  as  a  part  of  the  judgment  in  the 
case.  Said  section  4539  provides  that,  on  an  appeal 
by  the  state,  this  court  can  not  reverse  or  modify  the 
judgment  so  as  to  increase  the  punishment.  In  Albert- 
son  V.  Kriechbaum,  65  Iowa,  17,  21  N.  W.  Rep.  178,  it 
is  said:  ''The  costs  are  clearly  incidental  to  the  pro- 
ceedings.    They  are  collected  for  the  compensation 
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of  the  public  officers  who  rendered  services  in  the 
cause,  and  the  witnesses  who  gave  testimony  to  it. 
But  they  in  no  proper  sense  pertain  to  the  penalty 
which  may  be  imposed  on  the  defendant  by  the  judg- 
ment of  the  court  by  way  of  punishment  for  his  viola- 
tion of  the  statute.  The  sum  which  may  be  exacted 
from  him  as  punishment  for  his  criminal  misconduct  is 
that  definite  and  certain  sum  called  a  fine,  which  the 
court  is  empowered  by  the  statute  to  impose  upon  him." 
The  case  against  the  defendant  was  not  at  an  end  when 
judgment  was  entered  against  him,  but  was  open  to 
motion  by  either  party  to  retax  costs. 

II.  In  Albertson  v.  Kriechbaum,  supra^  it  is  said: 
**It  has  been  the  uniform  practice  of  the  courts  of  this 
state,  in  criminal  cases,  on  the  conviction  of  the  defend- 
ant, to  tax  the  costs  of  the  prosecution  to  him ;  and  the 
power  to  do  this  is  not  questioned.'^  We  know  of  no 
exceptions  to  this  rule  either  in  the  statute  or  practice 
of  this  state.  Sections  2933  and  2934  of  the  Code  pro- 
vide for  apportionment  of  costs  as  follows:  '*Costs 
shall  be  recovered  by  the  successful  against  the  losing 
party.  But  where  the  party  is  successful  as  to  a  part 
of  his  demand,  and  fails  as  to  part,  unless  the  case  is 
otherwise  provided  for,  the  court  may,  on  rendering 
judgment,  make  an  equitable  apportionment  of  costs.'' 
.**In  actions  where  there  are  several  plaintiffs  or  several 
defendants,  the  costs  shall  be  apportioned  according  to 
the  several  judgments  rendered ;  and  where  there  are 
several  causes  of  action  embraced  in  the  same  petition, 
or  several  issues,  plaintiff  shall  recover  costs  upon  the 

issues  determined  in  his  favor,  and  defendant  shall 
3      recover  costs  upon  the  issues  determined  in  his 

favor."  It  seems  to  us  clear  from  the  language  of 
these  sections  that  they  do  not  apply  to  criminal  prose- 
cutions. In  criminal  prosecutions  the  party  is  success- 
ful as  to  all  or  as  to  no  part  of  his  demand,  the  demand 
upon  the  one  hand  being  guilty,  and  upon  the  other, 
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innocent.  Though  there  may  be  several  defendants 
and  several  judgments,  there  can  be  but  one  plaintiflE; 
and,  where  there  are  several  defendants  and  several 
judgments,  the  costs  follow  the  judgment  without 
apportionment.  There  can  not  be  several  causes  of 
action  or  several  issues  in  prosecutions  for  murder. 
Except  in  cases  of  compound  oflEenses,  or  those  under 
the  act  for  the  suppression  of  intemperance,  **the 
indictment  must  charge  but  one  offense.''  Id.,  section 
4300.  In  this  case  the  indictment  charges  the  crime  of 
murder,  of  which  crime  assault  is  the  lowest  degree, 
and  the  one  issue  was  guilty  or  not  guilty  of  the  charge. 
While  we  think  it  entirely  clear  from  the  language  of 
these  sections  that  they  were  not  intended  *o  apply  to 
criminal  prosecutions,  yet,  if  they  did,  this  case  is  not 
within  their  provisions,  as  none  of  the  conditions 
existed  under  which  a  court  is  authorized  to  apportion 
costs. 

Our  conclusion  is  that  the  court  erred  in  making 
the  order  it  did  as  to  the  payment  of  costs,  and  in  over- 
ruling the  motion  to  retax  the  costs.  The  case  will  be 
remanded,  and  judgment  entered  against  the  defendant, 
Bruce  Belle,  for  all  the  costs  of  the  prosecution. 
Bevebsed. 


^n     2311 

Wm.  E.  Gbeen  v.  M.  M.  Peeso,  Appellant.  94  tiJj 


Principal  and  Agrent.  An  agent  to  sell  land  held  it  at  from  twelre 
hundred  dollars  to  fourteen  hundred  dollars,  and  was  offered  one 
thousand  dollars  for  it.  He  represented  to  his  principal,  a  nonresi- 
dent who  had  no  other  means  of  knowing,  that  he  could  get  no  offer 
and  that  the  land  would  not  bring  more  than  eight  hundred  dollars. 
By  his  representation  he  obtained  deed,  and  crops  worth  one  hundred 
and  twenty  dollars.  Held,  sale  was  properly  set  aside.  Collar  v. 
F^d,  45  Iowa,831,  distinguished. 
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Appeal  from  Clay  District  Court — Hon.  Lot  Thomas, 

Judge. 

Saturday,  October  20, 1894. 

Suit  in  equity  to  set  aside  a  conveyance  of  land 
for  fraud.  Decree  for  plaintiflE,  and  defendant  appeals. 
Affirmed. 

Cory  (&  Bemis  for  appellant. 

Steele  <&  Martin  for  appellee. 

Deemer,  J. — PlaintifE,  in  his  petition,  alleges,  in 
substance,  that  August  13,  1890,  he  was  the  owner  of 
the  south  half  of  the  northeast  quarter  of  section  35, 
township  95,  range  38  west,  containing  eighty  acres, 
and  on  that  day  conveyed  the  same  by  warranty  deed 
for  the  consideration  of  eight  hundred  dollars ;  three 
hundred  dollars  of  which  he  received  in  cash,  and  the 
remainder  in  the  assumption,  by  defendant,  of  a  mort- 
gage for  five  hundred  dollars  upon  the  premises ;  that 
plaintiflE  at  the  time  of,  and  for  a  number  of  years  prior 
to,  the  purchase,  was  a  resident  of  the  territory  of 
Idaho;  that  during  the  years  1889  and  1890,  defend- 
ant, who  lived  in  Clay  county,  was  plaintiff's  agent  for 
the  purpose  of  renting  the  land,  paying  taxes  and 
otherwise  looking  after  it  for  the  plaintiff,  and  during 
the  years  1883  to  1890,  inclusive,  was  plaintiflf's  agent 
for  the  sale  of  said  land  at  the  best  price  obtainable ; 
that  defendant  was  to  submit  to  plaintiflf  for  his 
approval  any  and  all  reasonable  offers  made  for  the 
premises  by  persons  contemplating  their  purchase; 
that  defendant,  prior  to  his  purchase,  was  offered  one 
thousand,  two  hundred  dollars  for  the  land,  but  that  he 
fraudulently  failed  and  neglected  to  report  the  same  to 
plaintiff,  in  order  that  he  might  himself  become  the  pur- 
chaser, at  a  price  much  less  than  the  value  of  the  laud; 
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that  at  the  time  of  the  sale  of  the  land  to  the  defend- 
ant, it  was  worth  the  sum  of  one  thousand,  six  hundred 
dollars,  but  that  plaintiff,  being  a  nonresident  of  the 
state,  did  not  know  of  its  value,  except  as  represented 
to  him  by  the  defendant;  that,  shortly  prior  to  the  sale 
to  defendant,  defendant  wrote  plaintiff  that  he  was 
unable  to  obtain  any  offers  for  the  land,  and  could  find 
no  buyers  at  any  price  in  excess  of  eight  hundred 
dollars,  and  that  he  then  and  there  offered  plaintiff 
that  amount  for  the  land,  provided  plaintiff  would  also 
transfer  to  him  his  interest  in  the  crops  then  growing 
upon  the  land,  amounting,  as  is  alleged,  to  the  sum  of 
one  hundred  and  fifty  dollars,  and  falsely  and  fraudu- 
lently represented  that  the  lands  and  plaintiff's  interest 
in  the  crops  were  worth  not  more  than  eight  hundred 
dollars;  that,  relying  upon  these  statements,  plaintiff 
conveyed  the  land  to  the  defendant,  and  executed  the 
deed  of  conveyance  before  referred  to;  that,  upon  dis- 
covery of  the  fraud  practiced  upon  him,  plaintiff 
rescinded  the  contract  of  sale,  and  tendered  back  the 
purchase  money  received,  and  asked  a  reconveyance  of 
the  property,  which  the  defendant  refused.  Plaintiff 
also  asked  judgment  for  the  sum  of  three  hundred  and 
twenty-five  dollars  for  the  use  and  occupation  of  the 
lands  during  the  years  1891  and  1892.  The  defendant, 
in  his  answer,  admits  that  he  received  a  deed  of  con- 
veyance for  the  land  for  the  consideration  of  eight 
hundred  dollars,  and  admits  that  he  was  plaintiff's 
agent,  as  is  alleged  in  the  petition,  for  the  leasing  and 
sale  of  the  land,  and  denies  each  and  every  other  allega- 
tion of  the  petition.  By  the  decree  of  the  district 
court,  the  conveyance  from  plaintiff  to  defendant  was 
canceled  and  set  aside,  and  the  rents  and  profits  were 
set  off  against  the  interest  on  the  mortgage  indebted- 
ness paid  by  the  defendant,  and  the  taxes  assessed 
against  the  land,  and  plaintiff  was  ordered  to  return 
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to  defendant  the  three  hundred  dollars  received  from 
him.     From  this  decree  the  defendant  appeals. 

The  defendant  having  admitted  his  agency  for  the 
sale  of  the  land  during  the  years  1883*to  1890,  inclusive, 
the  only  question  for  solution  is,  was  the  sale  of  the 
land  to  him,  under  the  circumstances,  fraudulent. 
The  evidence  shows  that  the  land  was  worth  from  one 
thousand,  two  hundred  dollars  to  one  thousand,  five 
hundred  dollars  at  the  time  of  the  sale  to  the  defend- 
ant; and  plaintiff's  interest  in  the  crops  then  growing 
upon  the  land  was  worth  about  one  hundred  and  twenty 
doUare.  Defendant  paid  for  both,  eight  hundred  dol- 
lars. There  is  not  such  inadequacy  of  price  as  in  itself 
to  indicate  fraud,  and  the  fraud,  if  any,  must  be  pred- 
icated upon  some  other  fact  in  the  case.  Kerr,  Fraud 
&  M.  188.  This  circumstance  is  to  be  found,  we  think, 
in  the  evidence,  which  shows  that,  before  defendant's 
purchase  of  the  land,  be  had  been  offered,  as  agent  for 
the  plaintiff,  one  thousand  dollars  for  the  land,  with- 
out cifeps,  and  that  he  withheld  information  as  to  the 
value  of  the  land,  and  the  prospective  purchasers 
thereof,  which  he  was  in  good  faith  required  to  com- 
municate to  the  plaintiff,  by  reason  of  the  relation  of 
principal  and  agent  between  them.  Plaintiff  was  a 
nonresident  of  the  state,  and  had  no  other  agent  than 
defendant  upon  whom  to  rely  for  information  as  to  the 
value  of  the  land,  and  to  assist  him  in  disposing  of  it. 
Several  prospective  purchasers  of  the  property  inquired 
of  the  defendant  as  to  its  value,  and  he  at  no  time 
stated  it  could  be  bought  for  less  than  one  thousand, 
two  hundred  dollars.  At  the  request  of  inquirers  for 
the  land,  he  promised  to  write  plaintiff  to  find  out 
what  the  property  could  be  bought  for,  but  never  did 
so.  While  asking  from  one  thousand,  two  hundred 
dollars,  to  one  thousand,  four  hundred  dollars  for  the 
land  of  those  who  inquired  for  its  price,  and  after 
having  received,  as  we  think  the  testimony  shows,  an 
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offer  of  one  thousand  dollars,  he  wrote  to  plaintiff, 
offering  to  give  eight  hundred  dollars  for  it,  and  rep- 
resented that  he  could  find  no  buyers.  Plaintiff,  in 
answer  to  the  letter,  accepted  the  proposition,  upon 
the  condition  that  the  amount  offered  was  all  the  land 
was  worth.  The  fact  is  not  overlooked  that  defendant 
denies  that  any  offer  was  made  him  for  the  land,  and 
that  he  strenuously  denies  any  fraud  in  the  transaction; 
but  we  think  the  preponderance  of  the  testimony 
establishes  the  facts  as  we  have  stated  them. 

Upon  such  a  state  of  facts,  it  is  clear  that  the  sale 
should  be  set  aside.  While  it  is  true  that  an  agent 
for  the  sale  of  property  may,  with  his  principal's  con- 
sent, purchase  the  subject-matter  of  the  agency,  where 
the  facts  are  fully  disclosed,  and  the  agent  acts  in  good 
faith,  taking  no  advantage  of  his  situation,  yet  a  court 
of  equity,  on  grounds  of  public  policy,  will,  neverthe- 
less, subject  the  sale  to  the  severest  scrutiny.  **Its  pur- 
I)ose  will  be  to  see  that  the  agent,  by  reason  of  the  con- 
fidence reposed  in  him,  secures  no  advantage  from  the 
contract.  ^^  **When  the  transaction  is  seasonably  chal- 
lenged, a  presumption  of  invalidity  arises,  and  the 
agent  then  assumes  the  burden  of  making  it  affirma- 
tively appear  that  he  dealt  fairly,  and  in  the  strictest  of 
faith  imparted  to  his  principal  all  the  information 
concerning  the  property,  possessed  by  him.  The  con- 
fidential relation  and  the  transaction  having  been 
shown,  the  omis  is  upon  the  agent  to  show  that  the 
bargain  was  fair  and  equitable ;  that  he  gave  all  the 
advice  in  his  knowledge  pertaining  to  the  subject  of  the 
sale  and  the  value  of  the  property;  and  that  there  was 
no  suppression  or  concealment  which  might  have  influ- 
enced the  conduct  of  the  principal.''  Mechem,  Ag., 
section  466;  Bochester  v.  Levering j  4  N.  E.  Rep. 
(Ind.  Sup.)  203;  Cook  v.  Woolen  Mill  Co,,  43  Wis. 
433;  Mom-e  v.  Mandlebaum,  8  Mich.  433;  2  Pom.  Eq. 
Jur.,  section 959;  Savage  v.  Savage,  8  Pac.  Rep.  (Ore.) 
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754.  The  cases  of  Savage  v.  Savage  and  Rochester  v. 
Levering,  supra^  are  well  considered,  and  state  the  rnle 
very  clearly.  In  Ingle  v.  Hartman,  37  Iowa,  274,  it  is 
said,  in  speaking  of  purchases  of  land  by  the  agent 
from  the  principal,  which  the  agent  was  authorized  to 
sell:  *'And  when  he  proposed  himself  to  become  the 
purchaser,  and  thus  to  place  himself  in  a  position  in 
which  his  judgment  might  be  biased  by  his  interest,  it 
became  incumbent  upon  him  to  furnish  exact  and 
truthful  information  as  to  everything  affecting  the 
value  of  the  land.'^  The  case  of  Collar  v.  Ford,  45 
Iowa,  331,  is  not  in  conflict  with  the  rule  here 
announced.  In  that  case,  while  defendant  was  plain- 
tiff's agent,  yet  he  was  simply  employed  to  ascertain 
and  report  the  amount  necessary  to  redeem  the  land 
sold  from  tax  sale.  He  had  no  authority  to  act  as  agent 
in  the  sale  of  the  land,  and  was  under  no  obligation  to 
report  as  to  the  value  of  the  land,  or  to  procure  a  pur- 
chaser for  it.  The  defendant  in  that  case  did  nothing 
to  deceive,  and  omitted  nothing  which,  of  right,  he 
ought  to  have  done ;  and  while  some  of  the  language 
in  the  opinion  is  broad  enough  to  cover  the  principle 
involved  in  this  case,  and  sustain  the  conveyance,  yet, 
when  applied  to  the  the  facts  of  that  particular  case, 
the  rule  adopted  is  not  in  conflict  with  the  one  here 
announced.  The  decree  of  the  district  cpurt  is  right, 
and  will  be  affibmed. 
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Wm.  H.  Hughbanks  v.  The  Boston  Investment  j,g  Jgl 
Company,  Appellant;  Michael  Fay  v.  The  Boston  «'^^~^I 
Investment  Company,  Appellant.  gL»al 


Principal  and  Agent :  independent  contractor.    One  who  acts 

1  under  a  contract  with  a  corporation  which  authorized  him  to  contract 
for  material  and  labor  in  his  own  name,  subject  to  approval,  who  is 

2  employed  "in  the  construction"  of  a  building,  is  to  give  his  whole 
time  to  its  supervision,  to  report  the  cost,  and  who  is  to  be  paid  a 

3  certain  sum  "in  full  for  his  services  in  looking  after  the  execution 

4  of  said  contract  and  superintending  construction  of  the  building''  is 

5  a  servant  of  the  company  and  not  an  independent  contractor. 

Bame.    Where  one  is  to  furnish  labor  and  material    at  prices  to  be 

6  fixed  by  him  and  has  full  control  ds  to  using  machinery,  no  control 
being  reserved  to  the  owner,  and  the  contract  makes  him  alone  re- 

7  sponsible  for  injury  to  laborers,  he  is  not  an  agent  of  the  owner,  and 

8  he  alone  is  liable  for  such  injury.    Blvnk  v,  Hubinger,  90  Iowa,  642, 
distinguished. 

Same:  jury  question.    Where  one  is  actively  engaged  in  superintending 

4  the  carpenter  work  on  a  building,   employs  men  and  has  general 
charge  of  all  work  in  the  absence  of  the  superintendent,  his  authority 

5  to  act  for  the  superintendent  is  for  the  jury. 

Master  and  Servant.    The  fact  that  a  servant  uses  the  machinery  of 

9  another  does  not  make  the  master  liable  if  that  other  do  injury  in  using 
such  machinery. 

Court  and  Jury.    The  construction  of  a  written  agreement  should  not 
10    be  sent  to  the  jury. 

Appeal  from  Woodbury  District   Court. — Hon.  A. 
VanWagenen,  Judge. 

Saturday,  October  20,  1894. 

Actions  at  law  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  negligence  on 
the  part  of  the  defendants.  In  each  case  there  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  plain- 
tiff. Defendant,  the  Boston  Investment  Company, 
appeals. — Reversed. 
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Wright,  Hubbard  d  Bevington  for  appellant. 

E.  H.  Brown  and  W.  H.  Famsworth  for  appellees. 

Robinson,  J. — In  the  year  1890  the  Boston  Invest- 
ment Company,  a  corporation  of  the  state  of  Maine, 
was  having  constructed  in  the  city  of  Sioux  City  five 
buildings  which  were  designed  for  business  purposes, 
one  of  which  was  known  as  the  *'Bay  State  Block.'' 
Contracts  for  material  and  labor  required  for  the 
buildings  were  made  by  John  Q*.  Mainland  in  his  own 
name,  and  he  superintended  the  erection  of  the  build- 
ings. His  authority  was  derived  from  a  written  agree- 
ment entered  into  with  the  company.  In  May,  1890, 
he  entered  into  a  contract  with  E.  C.  Wakefield,  by 
which  the  latter  agreed  to  furnish  all  material  and 
labor  and  to  do  all  masonwork  required  in  the  erection 
of  the  Bay  State  block.  He  commenced  work  under 
his  agreement,  and  to  aid  in  performing  it,  he  purchased 
and  set  up  on  the  unfinished  building  a  derrick  to  be 
used  in  raising  stone  and  other  material  required  for 
use.  The  morning  after  it  was  set  up,  it  was  used  to 
unload  stone  from  a  wagon  in  the  street.  While  it  was 
being  so  used,  it  broke,  and  a  portion  of  it  fell  upon  or 
was  thrown  against  the  plaintiffs  who  were  working  on 
the  building,  causing  the  injuries  for  which  they  seek 
to  recover.  These  actions  were  brought  against  both 
the  company  and  Wakefield,  but  the  jury  in  each  case 
returned  a  verdict  in  favor  of  Wakefield.  In  Hugh- 
banks'  case,  a  verdict  was  returned  in  his  favor  for  one 
thousand  and  eight  hundred  dollars,  and  in  the  other 
case  a  verdict  was  returned  for  Fay  in  the  sum  of 
seven  thousand  dollars.  Judgment  was  rendered  in 
each  case  in  favor  of  the  plaintiflE  and  against  the  com- 
pany for  the  amount  of  the  verdict  and  costs,  and  in 
favor  of  Wakefield  as  against  the  plaintiflE.  The  com- 
pany alone  appeals.    The  controlling  questions  are  the 
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same  in  the  two  cases,  and  they  are  submitted  together 
for  our  determination. 

I.  The  plaintiflEs  began  work  on  the  Bay  State 
block  on  the  eighteenth  day  of  August,  1890,  and 
received  the  injuries  of  which  they  complain  four  days 
later.  They  were  not  employed  by  Wakefield,  nor 
were  they  under  his  control,  but  worked  as  carpenters 
under  an  engagement  they  made  with  C.  L.  Wood. 
His  authority  is  not  shown  by  any  written  instrument, 
but  he  appears  to  have  been  superintendent  or  foreman 
of  the  carpenters'  department.    The  plaintiffs  allege 

that  the  company  was  negligent  in  employing 
1  and  retaining  in  its  service  incompetent  and 

negligent  agents  and  servants,  and  in  permitting 
the  use  of  defective  and  unsafe  machinery  and  appli- 
ances, and  especially  in  permitting  the  use  of  the  derrick 
without  having  it  properly  fastened  and  guarded.  The 
company  alleges  that  it  was  engaged  in  the  erection  of 
the  Bay  State  block  by  and  through  independent  con- 
tractors, who  controlled  the  erection  of  the  building, 
and  furnished  all  material,  labor,  and  appliances 
required  for  that  purpose,  including  the  derrick  in 
question,  and  that  the  company  had  nothing  whatever 
to  do  with  procuring  the  derrick,  nor  with  operating  it, 
and  is  not  responsible  for  the  injuries  which  were 
caused  by  it.  The  evidence  tends  to  show  that  the 
accident  was  caused  by  the  breaking  of  a  timber  of  the 
derrick  known  as  a  **deadman,''  and  that  the  timber 
broke  because  it  was  defective  and  insuflScient  for  the 
purposes  for  which  it  was  used.  At  the  time  of  the 
accident  the  third  floor  of  the  building  did  not  extend 
to  the  front  end,  but  only  reached  to  within  about 
twenty  feet  of  it.  The  derrick  was  placed  near  the 
front  edge  of  that  floor  in  such  a  manner  that  the  end 
of  the  boom  projected  over  the  sidewalk.  The  plain- 
.  tiffs  were  employed  on  the  second  floor,  which  had 
been  extended  to  the  front  end  of  the  building,  and 
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were  below  the  boom.  The  derrick  had  been  placed  in 
position  to  set  stone  in  the  front  wall,  but  that  was  not 
ready  to  receive  stone,  and  Wakefield  testifies  that  he 
was  not  at  the  building  at  the  time  of  the  accident; 
that  he  did  not  know  that  the  derrick  was  to  be  used 
that  morning ;  that  the  teamster  who  used  it  was  paid 
a  fixed  price  for  delivering  each  car  load  of  stone  at  the 
building,  and  furnished  the  team  and  labor  required 
for  that  purpose,  and  that  he  had  no  right  whatever  to 
use  the  derrick  that  day.  It  appears  that  it  was 
operated  by  an  engine,  which  was  run  by  Wakefield's 
engineer.  The  engine  was  also  used  for  other  purposes. 
The  derrick  was  new  and  painted.  Whether  the  defects 
in  the  deadman  could  have  been  discovered  before  it 
was  used,  had  reasonable  care  been  exercised,  was  a 
matter  of  dispute  in  the  district  court.  Some  of  the 
evidence  tended  to  show  that  the  derrick  was  not 
properly  fastened  to  the  building,  and  that  Wood  gave 
some  directions  in  regard  to  fastening  it,  and  that  he 
was  present  at  the  time  of  the  accident,  and  knew  that 
the  derrick  was  being  used. 

The  contract  between  the  Boston  Investment  Com- 
pany, of  the  first  part,  and  Mainland,  of  the  second 

part,  was  as  follows:  **That  said  first  party  is 
2         about  to  construct  five  business  blocks  in  Sioux 

City,  plans  of  which  are  prepared,  which  busi- 
ness blocks  dre  known  to  the  parties  hereto  [one  of 
which  is  the  Bay  State  block  in  question  in  this  suit]. 
That  said  first  party  desires  to  employ  the  second  party 
in  the  construction  of  said  buildings  as  herein  stated. 
It  is  agreed  that  the  second  party  shall  proceed  in  his 
name  to  let  contracts  for  all  the  work  and  material  for 
said  buildings,  except  the  carpenter  work  and  material, 
to  the  lowest  bidder,  subject  to  the  approval  of  the  first 
party ;  and  said  second  party  shall  also  purchase  the 
material  for  the  woodwork  for  said  buildings,  and  per- 
form, or  cause  to  be  performed,  the  carpenter  work  on 
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the  same,  and  all  the  material  for  the  woodwork  and 
labor  on  the  woodwork  shall  be  subject  to  the  approval 
of  said  first  party.  The  said  second  party  shall  super- 
intend and  supervise  the  entire  construction  of  all  of 
said  buildings  and  all  the  materials  and  supplies  fur- 
nished for  the  same,  including  foundations,  brickwork, 
stonework,  woodwork,  painting,  and  each  and  every- 
thing necessary  to  complete  said  buildings,  in  accord- 
ance with  plans  and  specifications,  or  as  said  first  party 
may  direct.  Said  second  party  shall  give  his  exclusive 
attention  to  the  construction  of  said  buildings  and  the 
examination  of  and  supervision  of  material  and  work 
thereon,  and  shall  make  all  contracts  for  material  and 
labor  on  said  buildings,  of  all  kinds  or  character,  in  his 
own  name,  subject,  however,  to  the  approval  of  said 
first  party;  it  being  the  intention  hereof  that  the  party 
of  the  first  part  shall  have  the  right  to  determine  the 
prices  to  be  paid  for  all  material  and  labor  for  said 
buildings.  The  second  party  shall  furnish,  on  request, 
to  first  party,  a  statement  of  the  actual  cost  of  all  work 
and  material  furnished  or  performed  for  said  buildings 
under  the  contract,  and  said  first  party  shall  have  the 
right  to  make  any  changes,  alterations,  or  additions  to 
any  of  said  buildings,  and  any  changes  so  maide  said 
second  party  shall  supervise  and  superintend  the  same 
in  same  manner  as  in  the  construction  of  the  build- 
ings under  the  original  plans ;  and  said  second  party 
shall  be  responsible,  in  the  first  instance,  under  the 
contracts  he  makes  therefor,  to  the  person  or  persons 
with  whom  he  contracts  for  labor  or  material  for  each 
and  all  of  said  buildings,  and  shall  individually  make 
his  contracts  for  the  same ;  and  said  first  party  agrees 
that,  as  statements  are  furnished  to  them  of  actual  cost 
of  said  materials  and  labor  under  said  contracts,  they 
will  pay  to  second  party,  for  the  use  and  benefit  of  the 
persons  furnishing  said  labor  and  material,  the  actual 
cost  of  said  labor  and  material,  subject,  however,  to 
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the  right  of  said  first  party  to  reserve  from  said  pay- 
ments such  proportionate  amounts  of  the  said  several 
sums  as  will  aggregate  to  the  sum  of  forty  thousand 
dollars,  which  said  sum  of  forty  thousand  dollars  said 
second  party  agrees  to  receive  in  payment  for  labor  and 
material  on  said  buildings  in  the  stock  of  said  first 
party  at  the  selling  value  at  the  time  of  the  completion 
of  said  buildings,  the  intention  hereof  being  that  of 
said  total  sum  of  the  cost  of  the  material  and  labor  on 
said  buildings  said  second  party  is  to  accept  and  receive 
forty  thousand  dollars  of  stock  of  said  first  party  at  the 
selling  prices  aforesaid  at  the  time  said  buildings  are 
completed  and  accepted  by  said  first  party ;  and  said 
first  party  shall  reserve  from  time  to  time,  from  pay- 
ments due  said  second  party  for  labor  and  materials 
furnished  and  performed,  a  sufficient  amount  so  as  to 
leave  in  their  hands  at  time  of  the  completion  of  said 
buildings  forty  thousand  dollars  to  be  then  paid  for  by 
first  party  in  its  stock,  which,  at  its  selling  value, 
amounts  to  forty  thousand  dollars.  Said  first  party 
agrees,  in  consideration  of  the  performance  of  the 
agreements  and  covenants  of  the  party  of  the  second 
part,  that  they  will  pay  to  said  second  party,  for  his 
services  in  the  construction  of  said  building,  a  sum 
which  shall  be  equal  to  ten  per  cent  of  the  actual  cost 
of  all  lumber,  glass,  and  paint  furnished  for,  and  all 
labor  of  the  carpentei's,  and  painters,  and  glaziers,  and 
carpenter  work  on  said  buildings,  and  said  second 
party  agrees  to  receive  said  ten  per  cent  on  said  cost  of 
said  materials  and  labor  in  full  for  all  his  services  in 
looking  after  the  execution  of  said  contracts  for  mate- 
rnal and  labor  and  superintending  and  supervising  the 
entire  construction  of  said  buildings,  and  hereby  agrees 
to  give  the  construction  of  said  buildings  his  faithful 
and  entire  attention/' 

It  is  said  this  agreement  made  Mainland  an  inde- 
pendent contractor.    It  contains  some  provisions  which 
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are  not  common  in  contracts  of  agency.      It  required 
him  to  make  all  contracts  for  material  and  labor 

3  in  his  own  name,   and  made  him  responsible 
under  such  contracts,  in  the  first  instance,  to 

the  persons  with  whom  he  should  contract.  It  also 
authorized  the  company  to  retain  from  sums  which 
should  become  due  for  labor  and  material,  forty  thou- 
sand dollars,  for  which  Mainland  was  to  accept  capital 
stock  of  the  company,  and  to  that  extent  he  may  have 
been  required  to  advance  his  own  money  for  the  pay- 
ment of  labor  and  material.  But  the  agreement  recites 
that  the  company  is  about  to  construct  business  blocks 
in  Sioux  City,  and  desires  to  employ  Mainland  in  their 
construction  as  therein  stated.  It  provides  for  the  let- 
ting of  contracts  for  all  work  and  material  required, 
excepting  the  carpenter  work  and  material,  to  the  low- 
est bidder,  subject  to  the  approval  of  the  company,  and 
requires  Mainland  to  furnish  the  material  and  labor 
necessary  for  the  woodwork.  He  was  required  to 
superintend  the  entire  construction  of  the  buildings, 
and  to  examine  and  supervise  the  material  furnished, 
and  labor  performed,  and  to  give  his  exclusive  atten- 
tion to  those  objects.  He  was  to  furnish  to  the  com- 
pany a  statement  of  the  actual  cost  of  all  work  and 
material,  and  the  company  reserved  the  right  to  approve 
all  contracts  he  should  enter  into,  and  to  make  changes 
in  the  building.  In  consideration  of  the  performance 
of  the  agreement  on  his  part  Mainland  was  to  receive 
ten  per  cent  of  the  cost  of  certain  labor  and  material 
^4n  full  for  all  his  services  in  looking  after  the  execu- 
tion of  said  contracts  for  material  and  labor  and  super- 
intending and  supervising  the  entire  construction  of 
said  buildings.'^  An  examination  of  the  entire  agree- 
ment leads  us  to  the  conclusion  that,  for  the  pur- 

4  poses  of  this  case.  Mainland  must  be  regarded  as 
an  agent  of  the  company.    It  may  be  claimed  that 

as  to  the  carpenter  work  he  was  an  original  contractor, 
Vol.  92  la— 18 
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but  the  contracti  considered  as  an  entirety,  shows  that 
his  work,  in  addition  to  letting  contracts  and  providing 
materials,  was  of  a  supervisory  character.  He  was  not 
required  to  work  as  a  carpenter,  but  was  obliged  to 
furnish  material  and  labor  for  the  woodwork.  He  was 
not  allowed  a  separate  sum  for  that  labor  and  material, 
but  the  actual  cost  of  it  was  to  be  paid  by  the  company, 
which  reserved  **the  right  to  determine  the  prices  to  be 
paid  for  all  material  and  labor  for  said  buildings.'^ 
The  contract  gave  to  the  company  not  only  the  right  to 
fix  prices,  but  also  the  right  to  approve  the  labor  done 
and  material  furnished,  and  Mainland  was  subject  to 
its  direction  and  control  in  all  things.  It  is  not  shown 
by  whom  Wood  was  employed,  nor  to  what  extent  he 
was  empowered  to  act.  But  it  is  shown  that  he  was 
actively  engaged  in  superintending  the  carpenters' 
department  of  the  Bay  State  block ;  that  he  employed 
men;  and  that,  in  the  absence  of  Mainland,  he  had 
charge  of  the  work,   at  least  within  his  own 

5  department.    We  are  of  the  opinion  that  the  evi- 
dence was  sufficient  to  authorize  the  court  to 

submit  to  the  jury,  as  it  did,  the  question  whether 
Wood  was  authorized  to  act  for,  and  in  the  place  of. 
Mainland,  and  that  the  jury  were  authorized  to  find 
that  Wood  was  authorized  to  so  act. 

II.    What  Wakefield  did  was  by  virtue  of  an  agree- 
ment in  writing,  in  which  Mainland  was  designated  as 
party  of  the  first  part,  and  Wakefield  as  party  of  the  sec- 
ond part,  which  contained  the  following  provi- 

6  sions:  *'Said  second  party  agrees  with  the  first 
party,  for  the  consideration  hereinafter  mentioned,  to 
well  and  truly  execute  and  perform,  in  a  true,  perfect, 
and  workmanlike  manner,  aH  work  required  in  the 
erection  and  completion  of  *  *  *  the  Bay  State 
block,  ♦  ♦  ♦  and  will  furnish  and  provide,  at  his 
own  expense,  all  materials  and  labor  necessary  to  fully 
complete  and  perform  said  work    ♦    ♦    ♦    under  the 
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superin tendency  of  said  Mainland  (or  his  deputy),  and 
subject  to  the  approval  of  the  Boston  Investment  Com- 
pany's superintendent,  for  the  sum  of  twenty-five  thou- 
sand, six  hundred  and  eighty-one  dollars.  *  *  *  It 
is  further  agreed  that  said  second  party  shall  be  respon- 
sible for  every  violation  of  the  town  or  city  ordinances, 
and  all  laws  of  Iowa,  caused  by  obstructing  streets, 
alleys,  and  sidewalks. 

It  is  further  agreed  and  understood  that  the  said 
first  party  shall  not  in  any  way  or  manner  be  answer- 
able or  accountable  for  any  loss  or  damage  that  may 
or  shall  happen  said  building  (so  far  as  the  work  to  be 
performed  under  the  contract  is  concerned),  or  any 
part  or  parts  thereof,  respectively,  or  for  any  of  the 
materials  or  other  things  used  and  employed  in  finish- 
ing and  completing  said  work  mentioned  and  contem- 
plated in  and  by  this  contract,  or  for  any  injury  to  any 
person  or  persons,  either  workmen  or  the  public,  or  for 
any  damage  to  adjoining  property,  either  by  said  second 
party  or  his  workmen,  or  anyone  employed  by  him, 
against  all  which  injuries  and  damages  to  person  and 
property  said  second  party  must  and  shall  properly 
guard  against,  and  must  make  good  all  the  damage 
from  whatever  cause,  being  strictly  liable  and  respon- 
sible for  the  same.  And  all  work  and  material  deliv- 
ered on  the  premises  to  form  a  part  of  the  work  are  to 
be  considered  the  property  of  the  party  of  the  first 
part.,  and  are  not  to  be  removed  without  his  consent ; 
but  said  second  party  shall  have  the  right  to  remove 
all  surplus  materials  therefrom,  after  completing  the 
work  as  in  the  contract  specified  and  set  forth,  pro- 
vided the  final  certificate  of  the  superintendent  shall 
have  been  duly  executed  and  delivered,  as  hereafter 
specified.  Said  first  party  hereby  agrees,  in  considera- 
tion of  the  above  covenants  and  agreements  being 
strictly  executed  and  performed  by  said  second  party, 
as  herein  specified,  to  pay  to  said  second  party  twenty- 
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five  thousand,  six  hundred  and  eighty-one  dollars,  pay- 
ments to  be  made  as  the  work  progresses  to  the  amount 
of  eighty  per  cent  of  the  work  completed,  and  the  bal- 
ance when  the  work  is  fully  completed,  and  after  the 
expiration  of  thirty  days,  and  that  in  each  case  a  cer- 
tificate shall  be  obtained  from  the  superintendent  of 
the  Boston  Investment  Company  that  the  work  is  com- 
pleted according  to  the  true  meaning  and  intent  of  the 
contract,  such  certificate,  however,  in  no  way  lessening 
the  total  and  final  responsibility  of  said  second  party. 
That  in  each  case  a  certificate  shall  be  obtained  at  ex- 
pense of  the  second  party  from  the  clerk  of  the  district 
court  of  Woodbury  county,  Iowa,  that  he  has  exam- 
ined the  records  and  finds  no  liens  or  claims  recorded 
against  said  building  or  the  land  on  which  the  same  is 
situated  (on  account  of  the  failure  of  said  second 
party  to  pay  the  same).  Neither  shall  there  be  any 
legal  or  lawful  claim  against  said  party  of  the  first  part 
in  any  manner,  from  any  source  whatever,  for  work  or 
material  furnished  in  the  performance  of  the  con- 
tract.'' Portions  of  the  agreement  omitted  refer  in 
detail  to  the  plans  and  specifications  prepared  for  the 
building,  and  to  work  to  be  done  and  kinds  of  material 
to  be  used  in  performing  the  contract. 

It  is  claimed  by  the  appellees  that  Wakefield  was 
'not  an  independent  contractor,  but  that  in  performing 

his  contract  he  was  under  the  control  of  the 
7         company,  and  acted  as  its  servant.     We  do  not 

think  this  claim  is  well  founded.  The  company 
reserved  no  right  to  control  Wakefield  in  performing 
his  contract.  He  could  procure  labor  and  material  in 
his  own  way,  at  such  prices  as  he  should  elect  to  pay, 
and  had  the  right  to  use  such  machinery  and  appli- 
ances as  he  deemed  proper,  provided  that  it  did  not 
unnecessarily  injure  the  building  nor  interfere  with 
work  being  done  by  others.  The  superintendent  of 
the  company  could  only  require  that  the  material  and 
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labor  furnished  be  what  the  contract  demanded.     He 
could  not  control  Wakefield  in  the  selection  of  machin- 
ery which  should  be  used  by  him,  nor  direct  the 

8  method  of  its  use.  It  is  said  that  Wood  gave 
some  directions  in  regard  to  fastening  the  der- 
rick when  it  was  set  up ;  that  he  raised  material  with 
it  after  it  was  ready  for  use;  and  that  he  was  near  it 
and  knew  that  it  was  being  used,  at  the  time  of  the 
accident.  It  appears  that  he  objected  to  its  being 
chained  to  an  iron  beam  which  had  not  been  properly 
fastened,  and  that  he  may  have  made  suggestions  as  to 
the  way  in  which  it  should  be  secured,  but  he  had  the 
right  to  object  to  any  method  of  securing  it  which 
would  have  endangered  unnecessarily  the  part  of  the 
building  over  which  he  had  control,  and  what  he  said 
more  than  that  in  regard  to  chaining  it  was  in  the 
nature  of  suggestions  which  created  no  obligations  on 

the  part  of  Wakefield,  and  were  without  effect  to 

9  make  the  company  liable.     The  fact  that  Wood 
used  the  derrick  for  doing  his  own  work  would 

not  make  the  company  liable  for  it  when  it  was  used 
by  another,  and  Wood  had  no  right  to  control  such 
use  of  it;  therefore  that  he  knew  it  was  being  used  to 
unload  stone  at  the  time  of  the  accident  is  immaterial. 
Our  conclusions  are  sustained  to  some  extent  by 
the  following  authorities:  Callahan  v.  Railway  Co.,  23 
Iowa,  562;  Wood  v.  School  Dist.,  44  Iowa,  28;  Brown 
V.  McLdsh,  71  Iowa,  381,  32  N.  W.  Rep.  385;  Miller  v. 
Railway  Co.,  76  Iowa,  656,  39  N.  W.  Rep.  188;  Water- 
Supply  Co.  V.  White,  24  N.  E.  Rep.  (Ind.  Sup.)  747; 
Railway  Co.  v.  Farver,  12  N.  E.  Rep.  296;  Hexamer  v. 
Webb,  4  N.  E.  Rep.  (N.  Y.  App.)  755;  King  v. 
Railway  Co.,  66  N.  Y.  182;  Kelly  v.  Mayor,  etc.,  11 
N.  Y.  432;  Gorham  V.  Gross,  125  Mass.  240;  Powell 
V.  Construction  Co.,  88  Tenn.  692,  13  S.  W.  Rep.  691; 
Rogers  V.  Railroad  Co.,  9  S.  E.  Rep.  (S.  C.)  1059; 
Hughes  v.  Railway  Co.,  15  Am.  and  Eng.  R.  R.  Oases, 
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100;  Allen  V.  Willard,  57  Pa.  St.  347;  Reed  v.  Alle- 
gheny City  ,79  Pa.  St.  300;  City  of  Erie  v.  Caulkifis,  85 
Pa.  St.  247;  School  Dist.  v.  Fuess,  98  Pa.  St.  601; 
Hunt  V.  Bailroad  Co.,  §1  Pa.  St.  475;  Bobinson  v. 
Webb,  11  Bush,  465;  Edmondson  v.  Bailway  Co.,  2  Atl. 
Rep.  (Pa.  Sup.)  404.  The  appellees  cite  numerous 
cases  in  support  of  their  claim  that  Wakefield  was 
not  an  independent  contractor,  but  none  of  them,  in 
our  opinion,  are  in  conflict  with  the  conclusions  we 
have  reached.  In  Blink  v.  Hubinger,  90  Iowa,  642,  57 
N.  W.  Rep.  593,  a  case  specially  relied  upon  by  the 
appellees,  the  person  injured  was  not  an  employee  of 
the  contractor,  but  of  the  defendant,  Hubinger,  who 
had  agreed  to  furnish  assistance  in  doing  certain  work, 
and  the  plaintiflE  and  others  had  been  sent  pursuant  to 
that  agreement  to  assist  in  doing  the  work,  and  while 
so  engaged  received  the  injury  for  which  he  sought  to 
recover.  The  controlling  facts  in  that  case  are  so  dif- 
ferent from  those  involved  in  these  cases  that  the  cases 

are  not  governed  by  the  same  rules.  The  court 
10        required  the  jury  to  determine  the    relations 

which  existed  between  Mainland  and  the  com- 
pany and  between  Wakefield  and  the  company.  In  that 
there  was  error.  The  relations  were  shown  by  the 
written  agreements,  and  those  should  have  been  con- 
strued by  the  court,  which  should  have  instructed  the 
jury  in  regard  to  their  legal  effect. 

III.  What  we  have  said  disposes  of  all  questions 
which  it  is  necessary  for  us  to  determine  at  this  time. 
Others  have  been  discussed,  but  they  depend  chiefly 
upon  the  evidence,  and  may  not  again  arise.  On 
account  of  the  errors  we  have  pointed  out,  the  judg- 
ment of  the  district  court  is  in  each  case  reversed. 
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Ann  Vbeeland,  Administratrix,  v.  Ohioago,  Mil-       ir^7» 
WAUKEE  &  St.  Paul  Railway  Company,  —^^ 

Appellant. 

1  Negligenoe.    An  employee  who  knows  when  a  train  is  to  pass, 

2  walks  ahead  of  it  and  disregards  a  warning  to  get  off  because  he 

4  thinks  he  is  on  the  track  of  another  parallel  road,  is  negligent. 

3  Sahs:  fibemak.    There  is  no  obligation  to  stop  a  train  till  it  becomes 

5  reasonably  apparent  that  a  man  on  the  track  will  not  get  off,  an4  is  in 
danger. 

Same.    Deceased  is  first  seen  sixty  feet  in  front  of  a  train  with  a  grain 

3  door  on  his  back,  train  is  going  without  steam,  headlight  burning 

4  and  bell  ringing,  at  three  miles  an  hour.     When    it  got  within 

5  twenty-five  feet  of  him  fireman  informed  engineer.    Latter  was  then 
unable  to  stop  his  train .     Held,  fireman  was  not  negligent. 

Appeal  from  Scott  District  Court. — Hon.  C.  M.  Wateb- 
MAN,  Judge. 

Satubday,  Octobeb  20, 1894. 

Plaintiff  states,  as  her  cause  of  action,  that 
deceased,  while  in  the  employ  of  the  defendant,  and  . 
while  walking  on  one  of  its  tracks,  was,  without  fault 
or  negligence  on  his  part,  run  upon  by  one  of  defend- 
ant's engines,  and  so  injured  that  he  died;  that  said 
engine  was  negligently  run  upon  deceased,  '* without 
giving  any  warning,  and  while  the  train  was  moving  at 
a  slow  rate  of  speed,  so  that  the  same  could  have  been 
stopped  before  the  engine  struck  and  killed  said  de- 
ceased.''  The  defendant  answered,  denying  that  de- 
ceased was  without  fault  or  negligence,  and  denying  that 
it  was  negligent  as  charged.  At  the  conclusion  of  the 
evidence,  the  defendant  moved  for  a  verdict,  which 
motion  was  ovenniled.  A  verdict  was  returned  in  favor 
of  the  plaintiflE  for  two  thousand,  five  hundred  dollars, 
and,  defendant's  motion  for  a  new  trial  being  over- 
ruled, judgment  was  entered  upon  the  verdict,  from 
which  judgment  the  defendant  appeals. — Reversed. 
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Davison  <&  Lane  and  Burton  Hanson  for  appellant. 

Ambrose  P.  McGuirk  for  appellee. 

Given,  J. — I.  Appellant's  only  claim  in  argument 
is  that  the  court  erred  in  overruling  the  motion  for  a 
verdict,  and  in  not  setting  aside  the  verdict  and  grant- 
ing a-  new  trial,  on  the  grounds  that  the  verdict  was 
contrary  to  the  law  and  evidence.  As  all  the  questions 
presented  in  the  motion  for  a  verdict  are  involved  in 
the  motion  for  a  new  trial  on  the  grounds  stated  above, 
we  need  only  inquire  whether  the  court  erred  in  not 
granting  a  new  trial  on  those  grounds.  No  complaint 
is  made  in  argument  of  the  instructions,  and,  therefore, 
they  must  be  taken  as  the  law  of  the  case,  and  the 
question  is  whether  the  verdict  is  in  harmony  with  the 
law  as  therein  stated,  and  with  the  evidence.  The  evi- 
dence shows  without  conflict  the  following  facts:  At 
Delmar  Junction,  where  this  accident  occurred,  the 
defendant's  Chicago  and  Council  BluflEs  tracks  run  sub- 
stantially in  an  east  and  west  direction.  The  defend- 
ant's Maquoketa  and  Davenport  branch  runs  in  nearly 
a  northwest  to  southeast  direction.  Defendant  has  a 
Y  in  the  angle  of  the  crossing,  connecting  these  two 
tracks.  The  depot  building  is  situated  in  the  south- 
east angle  of  the  crossing.  A  track  of  the  Chicago  & 
Northwestern  Railway  Company  approaches  said  branch 
track  on  the  north  side  thereof,  south  of  the  depot, 
and  runs  parallel  therewith  to  near  the  depot,  crosses 
said  branch  track  to  the  south  side  thereof,  and  thence 
northwest,  parallel  with  said  branch,  for  some  distance, 
across  said  Chicago  and  Council  Bluffs  track.  At,  and 
for  a  long  time  previous  to,  this  accident,  an  accommo- 
dation train  of  the  defendant's,  carrying  freight  and 
passengers,  arriving  daily  from  the  northwest,  bound 
for  Davenport,  stood  upon  the  Y  for  about  two  hours 
before  starting  southward.     When  time  to  start,  it  was 
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backed  out  upon  said  branch  track,  and  then  moved 
southeast,  to  the  depot  building,  where  it  stopped  to 
receive  passengers,  its  time  for  starting  being  8  p.  m. 
On  the  occasion  of  this  accident,  this  train,  consisting 
of  an  engine,  some  freight  cars,  caboose,  and  a  pas- 
senger car,  was  moved  in  the  usual  manner.  The  train 
was  moving  on  a  slightly  down  grade,  without  steam, 
at  about  three  miles  per  hour,  with  a  headlight  burning 
and  bell  sounding,  and  with  the  intention  of  stopping 
the  rear  of  the  train  at  the  depot  building.  The 
deceased  was  in  the  employ  of  the  defendant  as  wiper 
of  an  engine  used  in  construction  work,  that  remained 
at  Delmar  Junction  on  a  side  track  over  night,  at  a  point 
about  two  hundred  feet  southwest  of  the  depot  build- 
ing, and  west  of  the  Chicago  &  Northwestern  track  and 
of  defendant's  branch  track.  On  the  evening  of  June 
27,  1891,  as  said  train  was  approaching  the  depot  in 
the  manner  already  stated,  deceased,  with  a  grain  door 
on  his  back,  such  as  is  put  on  the  inside  of  the  door  of 
freight  cars  to  keep  the  grain  from  running  out,  was 
walking  southward  on  the  Chicago  &  Northwestern 
track.  He  was  seen  by  the  fireman  of  defendant's 
engine,  when  fifty  or  sixty  feet  ahead  of  the  engine,  to 
step  oflE  the  Northwestern  track  onto  the  defendant's 
track,  ahead  of  the  engine,  where  he  continued  to  walk 
until  struck  by  the  engine  and  run  over  by  the  right- 
hand  or  west  wheels  of  the  en^ne.  The  evi- 
1  dence  shows  beyond  question  that  the  deceased 

was  guilty  of  negligence.  Having  been  em- 
ployed at  that  station  for  some  time,  he  was  familiar 
with  the  tracks,  and  knew  the  time  for  the  passing  of 
that  train.  He  stated  immediately  after  the  accident 
that  he  knew  the  train  was  coming,  that  he  heard  the 
fireman  call,  but  thought  he  was  on  the  Northwestern 
track.  **Thought  I  was  all  right.  Didn't  pay  any 
attention. ' '  The  court  submitted  to  the  jury  this  single 
question:     '*Were  the  servants  of  defendant  in  charge 
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of  said  engine  negligent  in  that  they  did  not  avoid 
injury  to  said  Vreeland  after  his  presence  upon  the 
track  was  discovered?^'  The  court  also  instructed  the 
jury  *'that  there  is  no  evidence  that  Vreeland's  presence 
upon  defendant's  track  was  known,  prior  to  the  acci- 
dent, to  anyone  except  the  fireman  on  the  engine  which 
struck  him.''  Plaintiff  contends  in  argument  that  the 
engineer  must  also  have  seen  him.  The  engineer  testi- 
fies positively  that  although  in  his  place,  on  the  right- 
hand  side  of  the  engine,  and  looking  ahead,  he  did  not 
see  Vreeland,  or  know  that  he  was  on  the  track,  before 
the  accident,  and  he  is  confirmed  in  this  by  the  posi- 
tion of  himself  and  Vreeland  at  the  time.  This  instruc- 
tion of  the  court  is  in  accord  with  the  evidence,  and 
reduces  the  inquiry  to  whether  the  fireman  was  guilty 
of  negligence. 

II.  The  court  instructed  to  the  effect  that  the 
fireman  had  a  right  to  presume  that  the  deceased  would 
leave  the  track,  and  that  he  was  not  required  to  take 
steps  to  stop  the  train  until  it  was  reasonably  apparent 
to  him,  from  the  acts  and  conduct  of  deceased,  that 
deceased  was  not  aware  of  his  danger,  or  paying  any 
attention  to  the  approach  of  the  train ;  that,  when  the 
fireman  saw  Vreeland  on  the  track,  he  was  not  aalled 
upon  to  speak  to  the  engineer,  or  warn  hini  of  his 
presence,  nor  to  take  any  steps  to  check  or  stop  the 
train,  until  it  became  reasonably  apparent  to  him  that 
Vreeland  was  ignorant  of  or  inattentive  to  the  approach 
of  the  train,  and  in  danger  from  the  train ;  that,  as 
soon  as  it  became  reasonably  apparent  that  Vreeland 
was  in  danger  of  injury,  it  was  the  duty  of  the  fireman 
to  warn  the  engineer  of  the  fact,  and  the  duty  of  the 
engineer  to  use  all  reasonable  efforts  to  stop  the  train, 
and  avert  injury.  The  jury  was  instructed  as  follows: 
'*In  this  case  the  evidence  shows  that  the  warning 
addressed  by  the  fireman  to  the  engineer  was  not 
heard  by  the  latter,  but  that  he  did  hear  the  words 
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addressed  by  the  fireman  to  Vreeland,  and  that,  sur- 
mising danger  to  some  person  upon  the  track  there- 
from, he  at  once  made  all  proper,  reasonable  efforts  to 
stop  said  train.  This  will  be  sufficient  to  exonerate  the 
defendant  from  all  liabilities,  provided  you  find 

2  that   the  fireman's  warning  to   Vreeland  was 
given  in  time ;  that  is,  if  it  was  given  as  soon  as 

it  became  reasonably  apparent  to  the  fireman  that 
Vreeland  was  not  going  to  leave  the  track,  but  was  in 
danger  of  being  struck  by  the  engine.  If  you  find  that 
the  fireman  failed  to  give  timely  warning,  as  I  have 
defined  it,  to  the  engineer,  then  you  must  find  defend- 
ant negligent.  To  ascertain  when  it  Was  that  the  fire- 
man first  knew,  or  reasonably  should  have  known,  that 
deceased  was  in  danger,  you  may  and  should  consider 
the  employment  of  deceased,  the  place  where  the 
accident  occurred,  the  time  and  manner  of  the  usual 
operation  of  trains  there,  the  extent  of  deceased's 
knowledge  of  how  said  trains  were  operated,  the  ques- 
tion of  whether  the  fireman  knew  or  believed  it  was 
deceased  whom  he  saw  upon  the  track,  the  rate  of  speed 
at  which  the  train  which  struck  said  Vreeland  was  run- 
ning at  the  time,  and  the  apparent  conduct  and  manner 
of  deceased  from  the  time  the  fireman  first  saw  him 
walking  upon  the  track  of  the  Northwestern  railroad." 
The  engineer  and  fireman  were  the  only  witnesses 
to  what  occurred  at  and  immediately  before  the  acci- 
dent, and  the  fireman  is  the  only  witness  as  to  when 
deceased  was  seen,  and  as  to  what  he  did.  They  being 
the  only  witnesses  of  the  occurrence,  the  plaintiff  nec- 
essarily relies  upon  their  testimony.  The  fireman's 
testimony  shows  that  he  saw  and  recognized 

3  deceased  going  south  on  the  northwest  track, 
with  the  door  on  his  back ;  that  he  saw  him  step 

over  onto  the  track  on  which  the  train  was  moving ; 
that  he  did  not  then  give  any  warning,  except  to 
continue  to  ring  the  bell,  for  the  reason,  he  says, 
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**I  expected  to  see  him  get  off  the  track  every  minute.^' 
There  is  some  discrepancy  in  his  statements  as  to  the 
distance  deceased  was  from  the  engine  when  he  stepped 
onto  the  track  in  front  of  it,  but  this  is  not  material, 
as  it  is  clear  that  at  that  time  the  fireman  was  under  no 
obligation  to  take  steps  to  stop  the  train. 

He  testifies  that  when  the  engine  was  within  about 
twenty  to  twenty-five  feet  of  Vreeland,  he  remarked  to 
the  engineer,  **  We  are  getting  close  to  him,''  and  says: 
'*Then  I  hollered,  'Hey,  look  out  there!'  and  the  engi- 
neer reversed  the  engine."  When  this  warning  was 
given,  Vreeland  passed  diagonally  to  the  right  side  of 
the  track,  out  of  sight  of  the  fireman.  The  engineer 
testifies  that  the  fireman  said  something  which  he  did 
not  understand ;  that,  when  the  firemen  called,  *'Get 
out  of  there,  or  get  off  there,  or  something  like  that," 
he  thought  there  was  danger,  and  reversed  the  engine; 
that  he  did  all  he  could  to  stop  the  train ;  that  the 
engine  may  have  run  twenty  or  thirty  feet  after  he 
reversed ;  and  that  he  could  not  have  stopped  in  ten 
feet.  He  states  that,  after  the  accident,  Mr.  Vreeland 
was  lying  on  the  righthand  side  of  the  train  nearly 
opposite  the  gangway  of  the  engine;  that  the  train 
was  about  three  hundred  feet  long,  and  the  engine, 
including  the  tender,  about  thirty-eight  feet.  These 
two  witnesses  and  Herbert  L.  Steen,  the  station  agent, 
were  the  only  witnesses  to  what  occurred  immediately 
after  the  accident.  They  testify  that  Mr. 
4  Vreeland  said  that  he  knew  the  train  was  com- 
ing; that  he  heard  the  bell;  heard  the  fireman 
call,  but  supposed  he  was  on  the  Northwestern  track, 
and  supposed  he  was  all  right.  In  view  of  the  slow 
speed  of  the  train,  it  was  manifest  that,  if  Vreeland 
was  warned  when  the  train  was  within  twenty  or 
twenty-five  feet  of  him,  he  had  plenty  of  time  to  get 
out  of  the  way.  That  the  fireman  did  give  him  warn- 
ing is  unquestioned;  but  did  he  give  it  in  time!      Did 
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he  give  it  when  the  train  was  twenty  or  twenty- five 
feet  away?  The  fireman  gives  this  as  his  estimate  of 
the  distance,  and  we  think  his  estimate  is  corroborated 
by  other  facts.  The  train  was  about  three  hundred 
feet  long;  the  engine  and  tender  thirty-eight  and  the 
engine  proper  about  twenty.  The  accident  occurred 
about  one  hundred  and  fifty  feet  south  of  the  south 
end  of  the  depot,  and  therefore  the  train  had  one 
hundred  feet  or  more  to  run  before  bringing  the  rear 
car  to  the  depot,  as  was  intended.  These  facts  are 
against  the  claim  of  plaintiflE  that  the  fireman  did  not 
give  timely  alarm,  thinking  that  the  train  would  make 
its  regular  stop  before  it  overtook  deceased.  The  fire- 
man testifies  that  he  had  been  watching  for  signals 
from  the  rear,  and  must  have  known  about  the  posi- 
tion of  the  train,  and  that  it  would  go  more  than 
twenty  or  twenty-five  feet  before  the  regular  stop.  The 
engine  passed  its  entire  length — twenty  feet — over  the 
deceased  after  it  struck  him,  so  that  it  must  have  run 
about  forty  feet  after  the  alarm  was  given.  The  engi- 
neer says  it  was  a  bad  night,  and  that  the  engine  may 
have  run  at  least  twenty  or  twenty-five  feet  after  he 
reversed  her.  Allowing  for  the  distance  that  would  be 
traveled  during  the  time  necessarily  employed  in 
reversing  the  engine  after  the  alarm  was  given,  we 
think  these  facts  strongly  corroborate  the  fireman  in 
his  estimate  of  the  distance  Vreeland  was  in  advance 
of  the  engine  when  the  alarm  was  given.  The  alarm 
being  given  in  time,  and  the  engineer  immediately 
acting  upon  that  alarm,  by  doing  all  that  could  be 
done  to  avert  the  accident,  nothing  remained  for  the 
fireman  to  do.  We  discover  nothing  whatever  in  the 
evidence  to  support  the  conclusion  that  the  fireman 
failed  to  give  timely  warning.  The  whole  occurrence 
is  explained  in  the  statement  of  the  deceased,  as  testi- 
fied to  by  the  three  witnesses,  that  he  thought  he  was 
on  the  Northwestern  track.  Counsel  for  plaintiff  insists 
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that  the  firemaa  was  negligent  in  not  notifying  the 
engineer    of  the  presence  of  Vreeland  on  the   track 

before  he  gave  the  alarm.  The  court  instructed 
5         correctly,  we  think,  that  the  fireman  was  not 

called  upon  to  warn  the  engineer  of  Vreeland's 
presence  on  the  track  until  it  became  reasonably 
apparent  to  him  that  Vreeland  was  in  danger.  This 
the  fireman  did,  and  in  finding  otherwise  we  think  the 
jury  found  contrary  to  the  law  as  given  them  by  the 
court,  and  to  the  evidence.    Reversed. 


Thomas    Q-.    Glover  v.  P.  E.  Narby,    SheriflE,  Etc., 

Appellant. 

PleadinfiT.    In    rdpleyin    from   seizure   nnder  both   attaohmeDt  and 

1  execution,  petition  need  not  aver  what  was  taken  under  each  writ. 
Detention  is  the  gist  of  the  action. 

Notice  to  release  need  not  be  sworn  to  when  exemption  is  asserted. 

2  Acts,  Twentieth  (General  Assembly,  chapter  45,  applies  only  when 
third  persons  claim  ownership. 

Appeal  from  Dickinson  District  Court. — Hon.  Geoegb 
H.  Carr,  Judge. 

Saturday,  October  20,  1894. 

Action  for  the  recovery  of  personal  property. 
Verdict  and  judgment  for  plaintiflE.  Defendant  appeals. 
— Affirmed. 

J.  W.  Cory  for  appellant. 

-B.  M.  Betzer  and  L.  E.  Francis  for  appellee. 

KiNNE,  J. — I.  This  is  an  action  for  the  recovery 
of  a  piano,  two  horses,  a  harrow,  a  wagon,  and  a 
mower.  The  plaintiff's  claim  of  right  to  the  possession 
of  the  property  is  based  upon  the  fact  that  he  was  a 
resident  of  this  state,  a  married  man,   the  head  of  a 
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family,  and  by  occupation  a  farmer,  and  therefore  the 
property  was  exempt.  The  defendant,  as  sheriflE,  had 
seized  and  held  the  property  under  an  execution  and 
attachment  and  claimed  that  plaintiff  was  a  nonresident 
of  this  state,  and  not  entitled  to  it  as  exempt.  As  to 
the  mower  and  wagon,  they  were  claimed  to  have  been 
taken  on  a  writ  issued  in  an  action  based  upon  certain 
notes  given  by  plaintiff  for  their  purchase  price.  The 
cause  was  tried  to  a  jury,  and  a  verdict  returned  for 
plaintiff  as  to  all  of  the  property,  up6n  which  judgment 
was  entered.  It  is  said  that  the  court  erred  in  over- 
ruling defendant's  motion  to  require  plaintiff  to  set  out 
in  separate  counts  what  portion  of  the  property  claimed 
was  seized  and  held  by  defendant  by  virtue  of  the  exe- 
cution, and  what  was  held  by  virtue  of  the  writ 

1  of  attachment.    The  claim  is  that,  as  the  exe- 
cution and  attachment  issued  in  separate  actions 

against  plaintiff,  therefore  plaintiff  must  state  his  cause 
of  action  as  to  each  taking  in  a  separate  count.  This 
is  an  action  in  the  nature  of  replevin.  The  gist  of  the 
action  is  the  wrongful  detention  of  the  property. 
Draper  v.  ElliSj  12  Iowa,  316.  The  object  of  the 
action  is  to  recover  the  property,  or  its  value.  It  mat- 
ters not  how  or  under  what  circumstances  the  defendant 
a<5quired  possession.  If  it  be  wrongful,  it  constitutes 
but  one  cause  of  action ;  and  it  is  not  necessary  to  set 
out  in  separate  counts  the  facts  regarding  each  taking 
of  the  property. 

II.     The  petition  shows  that,  prior  to  the  com- 
mencement of  the  action,  a  notice  was  served  upon  the 
defendant,  signed  by  the  wife  of  plaintiff,  wherein 

2  she  set  forth  that  she  was  the  plaintiff's  wife, 
that  they  were  by  occupation  farmers,  that  her 

husband  was  the  owner  of  the  property  attached  and 
levied  upon,  and  demanding  its  release  as  exempt.  It 
is  urged  that  this  notice  was  insufficient,  because  not 
signed  by  plaintiff.      Reference  is    made  to  section 
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3055  of  the  Code,  and  to  chapter  45  of  the  Acts  of  the 
Twentieth  General  Assembly;  and  it  is  insisted  that, 
under  the  act  last  referred  to,  the  notice  must  be  under 
oath.  An  examination  of  these  provisions  of  the  law 
shows  that  they  refer  to  cases  where  claims  are  made 
by  third  persons  to  the  property  taken.  Parsons  v. 
Thomas,  62  Iowa,  319,  17  N.  W.  Rep.  526. 

III.  The  verdict  is  claimed  to  have  been  exces- 
sive, and  contrary  to  the  law  and  evidence.  We  think 
the  evidence  fully"  sustains  plaintiflE's  claim  that  this 
property  is  exempt.  At  any  rate,  it  is  of  such  a  char- 
acter that  we  are  not  justified  in  disturbing  the  ver- 
dict. 

IV.  Errors  are  assigned  upon  the  action  of  the 
court  in  giving  and  refusing  instructions  and  in 
admitting  testimony.  They  are  not  well  taken.  We 
have  fully  examined  the  record,  and  discover  no 
error.    Affibmed. 


James  Queby,    Appellant,   v.  Bbidget  Liston  et  al. 

Statute  of  Frauds.    A  petition  for  speoifio  performance   avers  that 

1  part  of  the  purchase  price  of  land  was  deposited,  to  be  paid  over 
when  ''title  was  perfect/'  that  the  amount  of  an  outstanding  sheriff's 

2  certificate  was  to  be  ascertained,  and  that  some  former  liens  should 
be  discharged,  and  the  balance  of  the  purchase  price  paid  by  October, 

3  1891.  Held,  no  money  ''was  received,"  the  case  was  within  the 
statute  of  frauds,  and  the  petition  was  demurrable,  though  it  also 
alleges  that  the  title  was,  in  fact,  perfect,  when  the  agreement  was 
made. 

Appeal  from    Adams    District    Court. — Hon.    H.    M. 
TowNEB,  Judge. 

Satubday,  Octobeb  20,  1894. 

Action  to  compel  specific  performance  of  contract 
in  parol  for  the  purchase  of  land,  or  to  recover  dam- 
ages for  a  breach  thereof,  upon  the  claim  that  defend- 
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ant  had  received  part  of  the  purchase  price  in  part 
performance  of  said  contract.  Defendants  demurred 
to  the  petition,  and,  the  demurrer  being  sustained,  and 
plaintiff  refusing  to  further  plead,  judgment  was 
entered  against  him,  from  which  he  appeals.  We  have 
no  argument  for  appellees. — Affirmed. 

W.  S.  Eeflingy  Greenlee  <&  Rowland  and  Bale  <& 
Brown  for  appellant. 

J,  M,  Junkin  and  Bavis  <&  Wells  for  appellees. 

Given,  J. — I.  Our  statute  of  frauds  (Code,  sections 
3663,  3664)  provides  that  no  evidence  of  contracts  for 
the  creation  or  transfer  of  any  interest  in  land,  except 
leases  for  a  term  not  exceeding  one  year,  is  competent 
unless  it  be  in  writing,  and  signed  by  the  party  charged 
or  by  his  lawfully  authorized  agent.  Section  3665  pro- 
vides that  this  provision  shall  not  apply  ** where  the 
purchase  money,  or  any  portion  thereof,  has  been 
received  by  the  vendor.''  The  allegations  of  the  peti- 
tion are  as  follows:  **That  said  Bridget  Liston  duly 
executed  and  acknowledged  a  power  of  attorney  to  her 
son,  Maurice  K.  Liston,  one  of  the  defendants  in  this 
action,  authorizing  and  empowering  the  said  Maurice 
K.  Liston  to  sell  and  convey  said  lands,  and  receive 
the  purchase  price  thereof.  That  under  and  by  virtue 
of  said  power  of  attorney  said  Maurice  K.  Liston,  for 
and  on  behalf  of  the  said  Bridget  Liston,  on  or  about 
the  fifteenth  day  of  September,  1891,  by  parol  agree- 
ment, sold  said  lands  to  this  plaintiff  for  the  agreed 
price  of  two  thousand  dollars.  And  it  was  further 
agreed  at  the  same  time,  as  a  part  of  said  contract,  that 
the  plaintiff  should  deposit  in  the  National  Bank  of 
Corning,  Iowa,  on  or  before  September  18,  1891,  fifty 
dollars  or  one  hundred  dollars  as  a  part  of  said  purchase 
price,  subject  to  the  order  of  the  defendant  Bridget  Liston 
or  her  said  attorney  in  fact,  to  be  paid  to  said  defendant 
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Bridget  Listen  or  her  said  attorney  in  fact  whenever 
the  title  to  said  land  was  perfect.  In  order  to  arrange 
some  matters  relative  to  a  former  lien  on  said  lands  it 
was  further  agreed  that  the  balance  of  said  purchase 
money  should  be  paid,  a  warranty  deed  executed,  and 
said  lien  discharged  on  or  before  October  6,  1891. 
,That  in  pursuance  of  said  agreement  plaintiff  deposited 
in  the  National  Bank  of  Corning,  at  Corning,  Iowa, 
on  September  16,  1891,  the  said  sum  of  fifty  dollars  in 
accordance  with  the  terms  of  the  contract  above 
stated.  That  on  Friday,  September  18,  1891,  plaintiff 
again  saw  Maurice  K.  Liston,  and  informed  him  of 
what  he  had  done.  Thereupon  said  Maurice  K.  Liston 
requested  plaintiff  to  deposit  in  the  First  National 
Bank  of  Villisca,  Villisca,  Iowa,  the  further  sum  of 
one  hundred  dollars  on  the  same  terms,  and  the  plain- 
tiff agreed  to  comply  with  said  request,  and  on  the  same 
day  plaintiff  did  deposit  in  the  First  National  Bank  of 
Villisca,  Iowa,  the  said  additional  sum  of  one  hundred 
dollars,  in  accordance  with  the  terms  of  said  contract. 
That  defendants  have  not  drawn  out  the  money  so 
deposited  in  said  banks,  but  said  several  sums  are  now 
in  said  banks,  subject  to  the  order  of  said  Bridget 
Liston,  or  her  said  attorney  in  fact,  in  accordance  with 
the  terms  of  said  contract.  And  plaintiff  alleges  that 
at  the  time  of  said  deposits  the  title  to  said  land  was 
perfect  in  the  said  Bridget  Liston,  and  that  under  and 
by  virtue  of  said  contract  the  title  to  the  money  thus 
deposited  immediately  vested  in  the  said  Bridget  Liston. 
That  the  incumbrance  against  said  land  referi'ed  to  in 
said  substituted  petition  consisted  of  a  sheriff's  certifi- 
cate of  sale  on  foreclosure  of  a  mortgage  on  said 
premises  in  this  court.  That  as  a  part  of  the  terms  of 
said  contract  the  amount  due  on  said  certificate  was  to 
be  ascertained  by  computing  the  sum  required  to  redeem 
from  said  sheriff's  certificate  of  sale,  and  the  amount 
so  found  was  to  be  deducted  from  the  one  thousand 
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eight  hundred  and  fifty  dollars  balance  of  the  purchase 
price,  and  any  other  charges  against  or  liens  upon  said 
land  were  to  be  paid  out  of  said  one  thousand,  eight 
hundred  and  fifty  dollars,  and  the  balance,  if  any,  paid 
to  said  Bridget  Liston,  at  the  time  of  the  execution  of 
the  deed  to  said  laijd.'^ 

The  grounds  of  demurrer  to  so  much  of  the  peti- 
tion as  claims  specific  performance  are  that  the  petition 
shows  no  completed  contract,  nor  that  any  part  of  the 
consideration  was  paid  to,  or  received  by,  the  defend- 
ants. To  as  much  as  claims  damages,  defendants 
demurred  on  the  grounds  that  they  are  nonresidents; 
that  there  is  no  attachment  in  rem;  therefore  the  court 
has  no  jurisdiction  of  the  persons  of  defendants  or  of 
the  property.     The  record  shows  that  the  demur- 

1  rer  was  sustained  for  the  reason  that  * 'there  is 
not  such  a  contract  stated  as,  under  the  law,  in 

the  judgment  of  this  court,  ought  to  be  enforced  by  a 
decree  of  specific  performance.''  Under  the  record 
before  us  we  are  not  required  to  consider  the  last 
ground  of  the  demurrer.  It  was  not  ruled  upon,  and, 
if  it  had  been,  must  have  been  overruled,  as  the  record 
does  not  show  that  defendants  were  nonresidents,  but 
does  show  that  they  appeared  to  the  action  and 
demurred. 

II.     The  only  question  to  be  determined  is  whether 

the  petition  shows  that  a  part  of  the  purchase  money 

had  been  received  by  the  vendor,   Bridget    Liston. 

Whatever  she  could  do  in  pei'son,  with  respect 

2  to  the  sale  of  this  land  and  the  receipt  of  the 
purchase  money,   she  could  do    by    her   duly 

authorized  agent.  There  is  no  question  but  that,  under 
the  allegations  of  the  petition,  she  was  bound  by  the 
acts  of  Maurice  K.  Listen.  The  single  question  is 
whether,  by  the  deposit  of  the  money,  as  was  done, 
Mrs.  Liston  should  be  held  to  have  received  it,  within 
the  meaning  of  said  section  3665.    If  she,  through  her 
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agent|  consented  to  the  deposit  of  the  money  in  said 
banks,  and  it  was  there  deposited  to  her  order,  without 
condition,  the  money  then  became  hers,  and  she  must 
be  held  to  have  received  it;  but,  if  the  deposit  was  upon 
conditions  that  prevented  the  money  from  becoming 
absolutely  hers,  she  can  not  be  said. to  have  received  it. 

The  allegation  of  the  petition  is  that  the  money 
3         was  to  be  deposited  * 'subject  to  the  order  of 

defendant  Bridget  Liston  or  her  said  attorney  in 
fact,  to  be  paid  to  said  defendant  Bridget  Liston  or  her 
said  attorney  in  fact  whenever  the  title  to  said  land  was 
perfect. ''  Surely  it  must  be  inferred  from  this  lan- 
guage that  something  remained  to  be  done  to  perfect 
the  title,  and  that  this  deposit  to  the  order  of  Mrs. 
Liston  was  conditioned  that  she  perfect  her  title.  What 
follows  confirms  this  view,  for  it  is  said:  **In  order  to 
arrange  some  matters  relative  to  the  former  lien  on 
said  lands,  it  was  further  agreed  that  the  balance  of 
said  purchase  money  should  be  paid,  a  warranty  deed 
executed,  and  said  lien  discharged  on  or  before  October 
6,  1891.^^  It  is  also  alleged  as  a  part  of  the  terms  of 
the  contract  that  the  amount  required  to  redeem  from 
sheriflE's  certificate  of  sale  was  to  be  ascertained  and 
deducted  from  the  purchase  price  at  the  time  of  the 
execution  of  the  deed.  It  is  certainly  apparent  from 
these  allegations  that  by  this  deposit  the  money  did  not 
become  absolutely  the  property  of  Mrs.  Liston,  but  was 
to  become  such  when  she  had  perfected  her  title  and 
executed  the  conveyance.  True,  it  is  alleged  ''that  at 
the  time  of  said  deposit  the  title  to  said  land  was  per- 
fect in  said  Bridget  Listen,'^  but,  taking  the  whole 
petition  together,  it  is  apparent  that  there  was  an  out- 
standing sherifE's  certificate  of  sale,  from  which  the  laud 
had  to  be  redeemed.  We  think  the  demurrer  was  prop- 
erly sustained.    Affirmed. 
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O.  S.  Garretson,  Appellant,  v.  Merchants  &  Bankers 
Insurance  Company. 

Insurance:  Construction  of  Policy.   A  policy  allowing  use  ''for 
.  any  mercantile  purposes/'  does  not  allow  a  restaurant.    Knmn,  J., 
dissents. 

Practice:  Supreme  Oourt:  second  appsal.    Such  a  construction 

2  made  on  first  appeal  remains  the  law  of  the  case,  though  there  be 
eyidence  on  second  trial,  that  the  term  "mercantile  purposes''  may 
mean  "restaurant." 

ESvidence.  Before  it  can  be  shown  that  gasoline  may  be  used  in  a 
building  used  "for  mercantile  purposes"  in  spite  of  a  clause  in  the 
policy  forfeiting  it,  on  the  ground  that  permitting  a  certain  use  of  a 
4  building  allows  that  to  be  used  which  is  customarily  used  in  such  a 
building,  it  must  first  be  shown  that  such  use  of  the  building  was 
permitted. 

Notice  to  agent.    While  notice  to  an  agent  is  binding  on  principal 

though  the  agent  was  not,  at  the  time  notice  is  giyen,  employed  in 

1    the  work  of  his  agency,  a  talk  about  a  building  belonging  to  another 

than  the  policy  holder  and  which  w(m  insured,  is  not  notice  as  to  the 

building  in  controversy. 

Same.    Admissions  of  a  soliciting  agent  tending  to  show  that  he  gave 

3  notice  to  the  company,  are  inadmissible. 

Appeal  from  Polk  District  Court.— ;Ro^.  W.  F. 
Conrad,  Judge. 

Saturday,  October  20,  1894. 

Action  on  a  policy  of  fire  insurance.  Judgment 
for  the  defendant,  and  the  plaintiff  appealed. — Affirmed. 

Merrit  <&  Bunting  for  appellant. 

James  A.  Howe  for  appellee. 

Granger,  C.  J.— This  cause  was  before  in  this 
court  and  is  reported  in  81  Iowa,  727.  At  the  time  of 
the  loss  the  building  insured  was  being  used  as  a 
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restaurant  and  a  clause  of  the  policy  provides  that  it 
was  to  be  used  for  *'any  mercantile  purpose.''  On  the 
former  appeal  it  was  held  as  a  matter  of  law  that  the 
use  of  the  building  as  a  restaurant  was  a  violation  of 
the  provision  that  it  should  be  used  for  mercantile  pur- 
poses and  the  cause  was  reversed  because  of  an  instruc- 
tion not  in  harmony  with  such  holding,  and  further 
because  the  verdict  for  plaintiff  was  without  support  in 
the  evidence.  In  avoidance  of  the  allegations  of  the 
answer  that  the  building  was  used  as  a  restaurant  in 
violation  of  the  terms  of  the  policy,  the  plaintiff  pleaded 
that  the  policy  was  issued  and  continued  with  knowl- 
edge on  part  of  the  defendant  that  the  building  was  to 
be  so  used. 

I.  In  support  of  this  plea  in  avoidance,  W.  C. 
Garretson,  a  brother  of  the  plaintiff,  was  a  witness, 
and  testified  that  he  met  in  Des  Moines  Prof.  Carpenter, 
who  was  president  of  the  defendant  company,  and  the 
conversation  turned  upon  what  changes  had  been 
made  in  Oskaloosa,  where  both  had  been  acquainted, 
and  the  witness  said:  '*I  spoke  of  the  new  buildings 
that  were  near  the  corner  I  called  my  corner.  Then  I 
said  to  him  that  my  corner  had  been  turned  into  a 
restaurant.  He  said:  *Yes,  yes;  I  know  that,  because 
it  was  insured  in  our  company.'  After  a  few  more 
remarks  about  changes,  we  separated,  and  that  was  all 
there  was  about  it."  The  court  reserved  its  ruling  on 
the  question,  and  after  the  admission  of  considerable 
other  evidence  the  motion  to  strike  was  sustained. 
The  grounds  of  the  motion  are  that  the  testimony  was 
immaterial,  and  that  it  did  not  appear  that  Carpenter, 
at  the  time  of  the  conversation,  *'was  acting  in  the 
capacity  of  president  of  the  insurance  company  and 
transacting  its  business."  The  case  is  argued  to  us  on 
the  theory  that  the  court  sustained  the  motion  to  strike 
on  the  latter  ground,  by  which  we  understand  the  same 
rule  to  be  applied  to  the  imparting  of  knowledge  or  to 
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the  acquisition  of  knowledge  by  a  corporation  that 
would  obtain  where  it  sought  to  bind  a  principal  by 
the  acts  and  declarations  of  his  agent,  which  is  that 
when  the  acts  are  done  or  when  the  declarations  are 
made  he  must  be  engaged  in  the  business  of  his  agency. 
We  are  not  prepared  to  sanction  such  a  rule,  nor  do 
we  think  that  the  learned  judge  who  presided  at  the 
trial  took  that  view  of  the  law.  This  seems  quite 
apparent  from  his  remarks  and  the  condition  of  the 
record  as  to  the  other  rulings.  We,  however,  think 
the  testimony  was  immaterial.  The  policy  issued  to 
C.  S.  Garretson,  and  by  its  terms  he  was  the 

1  sole  owner  of  the  property.     The  evidence  refers 
to  a  corner  owned  by  W.  C.  Garretson,  and  not 

to  a  building  then  insured  in  the  defendant  company 
but  one  that  was  or  had  been  so  insured.  If  the 
record  contains  anything  to  change  this  inference  from 
the  language  of  the  witness,  our  attention  has  not  been 
called  to  it  nor  have  we  discovered  it.  We  think  the 
court  was  not  in  error  in  excluding  the  evidence. 

III.  On  the  other  appeal  this  court  defined  the 
legal  significance  of  the  clause  of  the  policy  permitting 
the  use  of  the  building  for  mercantile  purposes,  and 
that  holding  must  obtain  throughout  the  future  prog- 
ress of  the  case.  Windsor  v.  Cobb,  74  Iowa,  709,  39 
N.  W.  Rep.  93;  Babcock  v.  Railway  Co.,  72  Iowa,  197, 
28  N.  W.  Rep.  644,  and  33  N.  W.  Rep.  628;  Heffner  v. 
Brownel,  75   Iowa,  341,  39  N.   W.   Rep.   640. 

2  There  is  a  claim  that  the  holding  should  now 
be  diflferent,  because  of  evidence  showing  that 

the  term  has  a  diflferent  meaning.  We  do  not  concur 
in  that  view,  but  even  if  so  the  rule,  for  the  purposes 
of  the  case,  would  not  be  changed.  See  cases  above 
cited. 

II.  C.  F.  Springer  was  the  soliciting  agent  through 
whom  the  application  for  the  policy  was  made,  and  the 
question  of  his  authority  to  bind  the  company  was 
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settled  on  the  former  appeal.     On  the  last  trial,  L.  P. 

Garretson,  who  is  the  wife  of  W.  C.  Garretson,  was  a 

witness,  and  she  was  the  person  who  acted  for  the 

plaintiff  in  obtaining  the  insurance.     She  was 

3  asked  as  to  conversations  she  had  with  Springer, 
and  what  Springer  said  as  to  his  having  told  the 

officers  of  the  company  about  the  use  of  the  building 
as  a  restaurant,  and  what  they  said.  This  the  court 
refused  to  permit,  and  rightly  so.  While  Springer 
might  have  been  used  as  a  witness  to  show  what  he 
said  to  the  officers,  his  conversations  with  the  witness 
were  not  as  to  matters  wherein  his  statements  could 
bind  the  company,  and  they  could  not  properly  be 
given  in  evidence. 

IV.    The  court,  at  the  close  of   the    evidence, 

directed  a  verdict  for  defendant;  and  it  is  said  that 

the  action  was  erroneous,  because  the  weight  of 

4  authority  is  that,  * 'where  the  terms  of  the  policy 
allowed  the  occupancy  of  a  building  for  the 

purpose  for  which  it  was  used,  it  provided  for  what 
was  customarily  used  in  that  building.''  A  defense  to 
the  action  is  that  gasoline  was  used  in  the  building,  in 
violation  of  the  terms  of  the  policy.  Gasoline  was 
used  in  the  building,  and  there  is  a  condition  of  the 
policy  against  it;  but  its  use  is  attempted  to  be  justi- 
fied on  the  ground  that  the  use  of  the  building  as  a 
restaurant  was  authorized,  and  that  the  use  of  gasoline 
was  necessary  to  its  use  as  a  restaurant.  But  before 
the  right  to  use  gasoline  can  arise  for  consideration,  the 
right  to  use  the  building  must  appear,  and  on  that 
branch  of  the  case  there  is  no  evidence  to  warrant  its 
submission  to  the  jury,  and  we  think  that  was  the  con- 
trolling thought  with  the  district  court  in  directing  a 
verdict  for  the  defendant.  There  are  no  other  con- 
siderations that  we  need  consider,  and  the  judgment  is 

AFFIBMED. 
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KiNNE,  J. — While  we  are  to  be  governed  on  the 
appeal  by  the  law  as  announced  in  the  former  opinion, 
I  do  not  wish  to  be  understood  as  assenting  to  the  cor- 
rectness of  the  construction  therein  given  to  that  clause 
of  the  policy  which  provided  that  the  building  should 
be  used  for  **any  mercantile  purpose/' 


Mattie  B.  Willis  v.  The  City  op  Perry,  Appellant,  j^^ 

Damages:     stjbtebraneak  stream.    No  one  of    several  owners  of 

1  weUs  tapping  a  subterranean  stream  can  so  nse  its  water  for  artificial 

2  purposes  (as  a  city  supplying  it  to  its  inhabitants),  as  to  deprive  the 

3  other,  at  times,  of  the  ability  to  use  it  for  artificial  purposes. 

Measitbx:  past  profits  of  a  bath  house  are  admissible  to  bear  on  rental 

4  value,  and  as  an  aid  in  fixing  damages  in  an  action  for  depriving 

5  owner  of  water. 

Same.    Such  wrongdoer  is  liable  for  the  value  of  the  appliances  used  by 

9    plaintiff  to  lessen  her  injury,  and  not  merely  for  the  value  of  their 

use,   when    it   does  not  appear  that  they  added  to  the  value  of 

plaintiff's  property,  or  had  any  value  after  her  use  of  them  was  at 

an  end. 

MrnoATiON.    That  the  city  offered  the  use  of  its  water  free,  does  not 

6  affect  its  liability  when  it  does  not  appear  what  outlay  to  plaintiff,  in 
making  connection,  such  use  would  have  involved. 

Instruction.    It  is  held,  that,  taking  an  instruction  together,  the  use  of 
10    "diminished  use"  in  place  of  "diminution  of  the  use,''  was  without 
prejudice. 

Sams.    The  effect  of  an  act  may  be  submitted  though  it  be  not  disputed 
8    that  it  had  effect,  when  the  evidence  tends  to  show  also  that  it  was  not 
a  material  effect. 

Plea  and  Proof.    Contributory  negligence  must  be  pleaded,  and  that 

7  it  worked  injury,  proven. 

Appeal  firom  Dallas  District  Court. — Hon,  J.  H.  Hen- 
derson, Judge. 

Monday,  October  22, 1894. 

Action  for  damages  caused  by  diverting  water 
from  a  flowing  well.  Verdict  and  judgment  for  plain- 
tiff.    Defendant  appeals. — Affirmed. 
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Shortley  <&  Earpel  for  appellant. 

White  <&  Clark  for  appellee. 

KiNNE,  J. — The  undisputed  facts  in  this  case  are 
that,  in  1888,  plaintiff  sunk  a  well  on  her  lot  in  the  city 
of  Perry,  Iowa,  and  secured  a  flow  of  water  therefrom, 
which  rose  to  a  height  of  several  feet  above  the  surface 
of  the  ground.  She  erected  a  bath  house,  and  piped 
the  water  from  the  well  into  said  house  and  the  bath 
tubs  therein,  and  built  up  a  large  and  profitable  busi- 
ness. In  1890  one  Blank  sunk  a  well  on  his  ground, 
near  to  plaintiff's  well ;  and,  very  soon  after,  one  Bur- 
rington  sunk  a  well  on  his  land  near  plaintiff's  well. 
Both  the  Blank  and  Burrington  wells  were  situated  on 
ground  considerably  lower  than  was  plaintiff's.  Prior 
to  the  sinking  of  these  last  two  wells,  plaintiff  had  put 
a  * 'goose  neck"  on  her  well,  about  three  feet  or  three 
and  one  half  feet  high,  and  the  water  was  discharged 
therefrom  with  great  force  and  constantly.  After  the 
Blank  and  Burrington  wells  were  sunk  and  had  com- 
menced to  flow,  the  stream  from  plaintiff's  well  was 
lighter,  and  it  would  only  raise  three  feet  high.  Plain- 
tiff then  lowered  the  goose  neck  so  that  it  was  about 
two  feet  high.  In  1891  defendant  city,  for  the  purpose 
of  supplying  water  to  its  citizens,  sunk  three  wells  on 
its  grounds  about  a  block  from  plaintiff's  well.  They 
were  all  four  inches  in  diameter,  and  a  flow  of  water 
was  secured  from  each  of  them.  In  the  fall  of  1891  the 
city  erected  works  and  pumping  machinery,  and  attached 
the  same  to  said  wells,  and  pumped  from  them  such 
quantities  of  water  as  were  needed  for  the  city  supply. 
After  the  city  wells  began  flowing,  and  when  they  were 
left  open,  the  water  in  plaintiff's  well  ceased  to  flow, 
and  the  water  seems  to  have  stood  therein  at  about  the 
level  of  the  ground.  When  caps  were  put  on  the  city 
wells,  plaintiff's  well  would  flow.     The  city  wells  were 
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on  lower  ground  than  plaintiff's  well.  After  the  city 
attached  its  pumping  machinery  to  its  wells,  and  when 
it  was  pumping,  there  would  be  no  flow  at  all  from 
plaintiff's  well,  and  this  condition  of  affairs  continued 
to  exist  for  some  length  of  time  after  the  city  ceased 
pumping.  Sometimes,  after  the  city  had  been  pump- 
ing, it  would  be  two  or  three  hours,  and  at  other  times 
five  or  six  hours,  before  the  flow  of  water  from  plain- 
tiff's well  would  begin.  At  times,  when  the  city  was 
not  pumping,  the  caps  would  be  removed  from  its 
wells,  which  would  release  the  water,  and  permit  it  to 
flow  and  waste,  and  during  these  periods  there  was  no 
flow  from  plaintiff's  well.  The  Blank  and  Burrington 
wells  appear  to  have  been  flowing  most  of  the  time, 
whether  in  use  or  not.  Plaintiff's  well  was  permitted 
to  flow  when  it  would,  and  the  water  wasted  into  the 
creek.  Prior  to  the  sinking  of  the  city  wells,  plaintiff 
had  used  the  water  from  her  well  for  domestic  purposes, 
and  for  giving  baths  in  her  bath  house,  and  had  sold 
some  of  the  water.  She  had  also  used  it  in  washing  for 
her  bath  house.  At  first  the  water  was  carried  in  buckets 
to  the  bath  house,  but  afterward  it  was  forced  by  steam 
and  mechanical  appliances  from  the  well  into  tanks  in 
the  bath  house.  These  appliances  are  thus  described 
by  a  witness:  '*The  first  siphon  was  used  to  raise  the 
water  to  the  tanks  for  heating.  The  siphon  was  attached 
to  the  pipe  about  two  feet  above  the  surface  of  the 
ground,  and  then  there  was  a  horizontal  pipe  about  ten 
feet  long  running  from  it  to  the  well,  and  which  was 
lowered  about  a  foot  or  a  foot  and  a  half  after  the  city 
wells  were  put  in.  Steam  was  conducted  from  the 
boiler  through  a  pipe  into  the  siphon,  and  then  the 
water  was  forced  out  into  the  tank  and  distributed." 
There  is  a  conflict  in  the  testimony  as  to  what  efforts 
plaintiff  made  to  secure  water  from  her  well  after  the 
city  wells  were  sunk  and  being  operated ;  but  we  think 
it  fairly  appears  that  she  put  in  a  larger  boiler,  and 
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made  certain  other  changes  in  the  machinery,  and  she 
claims  that  she  could  not  draw  the  water  when  the  city 
was  pumping,  and  that  by  reason  of  the  sinking  of  the 
wells  by  the  city,  and  its  permitting  them  to  flow,  and 
by  pumping  water  from  them,  she  was  deprived  of 
water,  for  all  purposes,  for  over  half  of  the  time.  The 
defendant  claims  that  plaintiff,  with  her  machinery  and 
appliances,  if  properly  operated,  could  at  all  times  have 
supplied  herself  from  her  well  with  an  abundance  of 
water  for  all  purposes.  Plaintiff  claims  special  damages 
in  the  sum  of  one  hundred  and  sixteen  dollars  and 
fifty-five  cents,  expended  in  order  to  save  herself  from 
damages  by  reason  of  defendant's  acts.  Defendant 
denies  that  it  diverted  the  water  from  plaintiff's  well, 
and  avers  that  in  all  respects  it,  in  sinking  its  wells  and 
in  using  them,  exercised  prudent  care  and  caution  to 
the  end  that  the  water  should  not  be  wasted,  and  that 
it  used  only  so  much  of  said  water  as  was  necessary  to 
supply  the  demands  and  needs  of  said  city;  denies  that 
its  use  of  the  water  interfered  with  plaintiff's  use  of  her 
bath  house,  or,  if  it  did  so,  it  was  only  for  one  or  two 
hours  each  day,  and  while  the  defendant  was  pumping 
water  from  its  wells  into  its  stand  pipe;  that  there  is  at 
all  times  in  the  subterranean  stream  ample  and  suffi- 
cient water  to  supply  all  the  wants  of  plaintiff.  A  jury 
trial  was  had,  and  a  verdict  rendered  for  plaintiff  for 
four  hundred  and  seventy-five  dollars,  and  judgment 
was  entered  thereon,  from  which  defendant  appeals. 

II.  While,  in  the  issues  as  made,  the  question  as 
to  these  wells  being  all  supplied  from  the  same  subter- 
ranean stream  is  in  controversy,  still  the  cause  was 
tried  upon  the  theory  that  all  of  these  flowing  wells 
were  in  fact  supplied  from  one  and  the  same  subter- 
ranean steam,  and,  indeed,  so  far  as  appears  from  the 
record,  it  would  seem  that  the  indications  all  tend  to 
sustain  that  theory.  In  deciding  the  questions  presented, 
we  must  determine  by  what  rule  of  law  the  rights  of 
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the  parties  to  this  unseen  stream  of  water  are  to  be 
measured.  Subterranean  water  courses  are  of  two 
classes:  First ,  those  whose  channels  are  known  or 
defined;  and,  second^  those  whose  channels  are  un- 
known and  undefined, — and  the  principles  of  law  gov- 
erning the  former  are  not  applicable  to  the  latter. 
Kin.  Irr.,  sec.  48.  If,  in  fact,  or  by  reasonable  infer- 
ence, it  is  known  that  a  subterranean  stream  of  water 
flows  in  a  well  defined  channel,  capable  of  being  dis- 
tinctly traced,  it  is  said  to  be  governed  by  the  rules  of 
law  applicable  to  streams  flowing  upon  the  surface  of 
the  earth.  Such  is  the  general  rule,  to  which,  however, 
we  think  there  are  some  exceptions,  which  will  hereaf- 
ter be  considered.  Burroughs  v.  Saterlee,  67  Iowa,  400, 
25  N.  W.  Rep.  808;  Kin.  Irr.,  sec.  48;  Black's  Pom. 
Water  Rights,  sec.  67;  Gould,  Waters,  sec.  281; 
Washb.,  Easem.,  p.  516;  Aug.,  Watercourses, sec.  112 ; 
Dickinson  v.  Canal  Co.j  7  Exch.  282;  Chasemore  v. 
Richards^  2  Hurl.  &  N.  186;  Cole  Silver  Min.  Co.  v. 
Virginia  <&  Gold  Hill  Water  Co.,  1  Sawy.  470,  Fed.  Cas. 
No.  2,989;  Smith  v.  Adams,  6  Paige,  435;  Mason  v. 
Cotton^  4  Fed.  792;  Trustees,  etc.,  v.  Youmans,  50  Barb. 
320;  Wheatley  v.  Baugh,  25  Pa.  St.  531;  Dundee  v. 
Guardians,  etc.,  1  Hurl.  &  N.  627;  Frazier  v.  Brown, 
12  Ohio  St.  300;  Hanson  v.  McCue,  42  Gal.  303;  Strait 
V.  Brown,  16  Nev.  321 ;  Whetstone  v.  Bowser,  29  Pa.  St. 
59;  Saddler  v.  Lee,  66  Ga.  45;  Acton  v.  Blundell,  12 
Mess.  &  W.  324;  Haldeman  v.  Bruckhart,  45  Pa.  St. 
514;  Hale  v.  McLea,  53  Cal.  578.  The  general  rule 
governing  surface  streams  is  that  ^^ prima  fade  every 
proprietor  on  each  bank  of  a  river  is  entitled  to  the 
land  covered  with  the  water  to  the  middle  of  the  thread 
of  the  stream,  or,  as  is  commonly  expressed,  ^ usque  ad 
filum  aquae.^  In  virtue  of  this  ownership,  he  has  a 
right  to  the  use  of  the  water  flowing  over  it,  in  its  nat- 
ural current,  without  diminution  or  abstraction;  but 
strictly  speaking,  he  has  no  property  in  the  water  itself, 
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but  a  simple  use  of  it  as  it  passes  along.''  Tyler  v. 
Wilkinson,  4  Mason,  400,  Fed.  Cas.  No.  14,312;  Kin. 
Irr.,  sec.  59,  and  cases  cited.  In  other  words,  every 
riparian  owner  has  a  right  to  use  the  water  in  the  stream 
as  it  passes  along,  and  an  equal  right  with  those  above 
and  below  him  to  the  natural  flow  of  the  water  in  its 
accustomed  channel,  without  unreasonable  detention, 
or  substantial  diminution,  either  in  quality  or  quantity, 
and  none  of  such  owners  have  the  right  to  use  the 
water  to  the  prejudice  of  the  others,  unless  such  a  right 
has  been  acquired  by  license,  grant,  or  prescription. 
Kin.  Irr.,  sec.  60;  Gould,  Waters,  sees.  213,  214;  Ang. 
Watercoui-ses,  sec.  93 ;  Heath  v.  Williams,  25  Me.  209, 
43  Am.  Dec.  275,  and  notes;  Garwood  v.  Railroad  Co., 
83  N.  Y.  405;  Ware  v.  Allen,  140  Mass.  513,  5  N.  E. 
Rep.  629,  and  notes;  Railroad  Co,  v.  Miller,  112  Pa. 
St.  34,  3  Atl.  Rep.  780,  and  note;  Gould,  Waters, 
sec.  204;  3  Kent,  Comm.  439;  Blanchard  v.  Baker,  8 
Greenl.  266;  Bealey  v.  Shaw,  6  East,  208,  214;  Pope  v. 
Kinman,  54  Cal.  3 ;  Plumleigh  v.  Dawson,  1  Gilman,  544; 
Wheatley  v.  Chrisman,  24  Pa.  St.  302;  Weiss  v.  Steel 
Co,,  13  Or.  496,  11  Pac.  Rep.  255. 

Now,  each  riparian  owner  has  a  right  to  use  the 
water  of  a  surface  stream  for  ordinary  or  natural  uses, 
and,  under  certain  circumstances,  for  artificial  uses, 
such  as  for  irrigation  and  the  like ;  and  the  better  law 
seems  to  be  that  he  may  use  the  water  for  his  natural 
and  ordinary  wants,  regardless  of  the  effect  upon  other 
proprietors  on  the  stream ;  that  is,  as  we  understand 
the  rule,  one  riparian  proprietor  may,  for  his  natural 
wants,  if  necessary,  use  all  of  the  water  in  a  surface 
stream,  to  the  exclusion  of  every  other  such  proprietor, 
certainly  so  as  against  the  other  proprietor  using  the 
water  for  artificial  pui-poses.  Pom.  Rip.  Rights,  sec. 
125;  Spence  v.  McBonough,  77  Iowa,  462,  42  N.  W. 
Rep.  371;  Kin.  Irr.,  sees.  65,  66;  Gould,  Waters,  sec. 
205;  Ang.  Watercourses,  sec.  93;    Stanford  v.  Felty 
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71  Cal.  249,  16  Pac.  Rep.  900.  In  case,  however,  such 
a  proprietor  puts  the  water  to  an  extraordinary  or  arti- 
ficial use,  he  must  do  so  in  such  a  manner  as  not  to 
interfere  with  its  lawful  use  by  others  above  or  below 
him  upon  the  same  stream.  Kin.  Irr.,  sec.  65;  Ang. 
Watercourses,  sec.  93.  As  to  extraordinary  or  artifi- 
cial uses,  the  rights  of  all  proprietors  on  the  stream  are 
equal  (Gould,  Waters,  sec.  206,  and  cases  cited;  Dw- 
montv.  Kellogg,  29  Mich.  422);  and  the  artificial  use 
is  held  to  be  always  subordinate  to  the  natural  use. 
If  there  is  not  water  enough  to  more  than  supply  the 
natural  wants  of  the  several  riparian  owners,  none  can 
use  the  water  from  the  stream  for  artificial  purposes. 
Ordinary  or  natural  uses  have  been  held  to  include 
the  use  for  domestic  purposes,  including  household 
purposes,  such  as  cleansing,  washing,  and  supplying 
an  ordinary  number  of  horses  or  stock  with  water,  and 
it  is  said  that  natural  uses  are  limited  to  the  purposes 
above  stated.  Kin.  Irr.,  sec.  66,  and  cases  cited; 
Black,  Pom.  Rip.  Rights,  sec.  138,  and  citations; 
Gould,  Waters,  sec.  205;  Ang.  Watercourses,  sec. 
93;  Garwood  V.  Bailroad  Co.,  83  N.  Y.  405;  Stanford 
V.  Felt,  71  Cal.  250,  16  Pac.  Rep.  900.  Now,  what  is  a 
reasonable  use  of  the  water  of  a  surface  stream  for 
artificial  purposes!  Clearly,  such  a  use  as  permits  the 
return  of  the  water  used  to  the  stream  in  its  natural 
channel,  without  corruption  or  sensible  diminution  in 
quantity.  By  this  is  not  meant  that  all  the  water  must 
be  returned  to  the  stream,  because  in  the  use  some  will 
necessarily  be  lost  or  wasted.  What  is  or  constitutes 
such  reasonable  use  must  be  determined  in  view  of  the 
size  and  capacity  of  the  stream,  the  wants  of  all  other 
proprietors,  the  fall  of  the  water,  the  character  of  the 
soil,  the  number  of  proprietors  to  be  supplied,  and  all 
other  circumstances.  In  no  case,  however,  is  reason- 
able use  to  be  determined  in  view  of  the  necessities  or 
business  of  any  one  proprietor,  but  the  rights  of  each 
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in  the  stream  for  artificial  uses  are  to  be  determined  in 
view  of  all  of  the  circumstances  as  aflEecting  all  of  the 
proprietors.  Kin.  Irr.,  sec.  76,  and  cases  cited; 
Jones  V.  Adams  J  19  Nev.  78,  6  Pac.  Rep.  442;  Para 
Rubber-Shoe  Co.  v.  City  of  Boston^  139  Mass.  155,  29 
N.  E.  Rep.  544.  As  one  who  uses  water  from  a  well 
supplied  from  a  subterranean  stream  can  not  return  to 
such  stream  the  water  he  may  use,  or  any  part  of  it,  it 
follows  that  the  rules  of  law  governing  the  use  of  water 
from  surface  streams  can  not  in  all  respects  be  said  to 
control  in  a  case  like  that  at  bar.  As  to  a  surface 
stream,  the  riparian  owner  may  use  the  entire  stream 
for  extraordinary  purposes,  provided  he  seasonably, 
and  without  sensibly  diminishing  its  volume  or  impair- 
ing its  quality,  returns  it  to  its  accustomed  channel. 
But  in  this  case  he  could  have  no  such  right,  else  he 
might  for  artificial  purposes  exhaust  the  entire  stream, 
to  the  detriment  of  other  well  owners  situated  thereon, 
and  who  would  be  entitled  to  the  use  of  the  water  for 
domestic  purposes,  as  against  any  artificial  use. 

It  seems  to  be  conceded  that  the  use  of  the  water 
by  the  city  was  an  unusual  and  extraordinary  use;  that 
it  was  not  what  is  spoken  of  in  the  books  as  a  natural 
use,  for,  if  it  was,  then  the  city  would,  under  the 
authorities  cited,  be  entitled  to  use  all  of  the  water  if 
it  needed  it.  Was  not  plaintiff's  use  of  the  water  an 
extraordinary  and  artificial  use,  in  so  far  as  she  used 
the  same  for  the  purpose  of  operating  her  bath  house 
and  steam  washer  for  washing  bath  towels!  We 
think  it  was.  If  such  a  use  can  be  treated  as  a  natural 
use,  as  for  domestic  purposes  only,  then  she  might 
thus  exhaust  the  entire  stream,  to  the  damage  of  all 
others  having  the  right  to  use  it  even  for  natural  uses. 
Just  what  is  or  is  not  an  artificial  use  can  not  be  defined 
so  as  to  cover  all  cases  that  may  arise,  but  it  is  not  easy 
to  discern  the  diflference  in  principle  between  the  use 
of  water  for  manufacturing  purposes,  which  is  usually 
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held  to  be  an  artificial  use,  and  its  use  for  operating  a 

bath  house.    Neither  use  is  for  domestic  purposes,   as 

ordinarily  understood.     Applying  the  law  to  the 

1  facts  of  this  case,  we  think  it  is  clear  that,  for 
any  damage  done  by  defendant  to  plaintiff  in 

depriving  her  of  the  free  and  accustomed  use  of  the 
water  in  her  well  for  the  usual  domestic  purposes,  the 
city  would  be  liable,  because,  in  any  event,  its  use  of 
the  water  was  for  extraordinary  and  artificial  purposes. 
Whether  defendant  would  be  liable  for  using  its 

2  wells  in  the  supplying  of  water  to  the  inhabi- 
tants of  the  city,  thereby  at  tim  es  interfering 

with  plaintiff's  supply  of  water  for  the  purpose  of 
operating  her  bath  house,  depends  upon  the  reason- 
ableness of  defendant's  use  of  its  wells.  As  to  this, 
we  have  already  seen  that  the  reasonableness  of  the 
use  is  not  to  be  measured  by  the  wants  or  necessities 
of  the  defendant,  but  it  is  to  be  determined  in  view  of 
all  the  facts  and  circumstances,  and  in  view  of  the 
number  and  wants  of  other  well  owners  on  the  stream. 
It  does  not  appear  that  there  are  any  wells  tapping  this 
subterranean  stream  other  than  those  heretofore  men- 
tioned ;  nor  does  it  appear  with  any  degree  of  certainty 
as  to  what  were  the  wants  or  needs  of  the  owners  of  the 
Blank  and  Burrington  wells.  It  appears  that  defend- 
ant pumped  from  its  wells  from  two  hundred  to  one 
thousand  gallons  of  water  each  day,  and  that  when  the 
pumping  was  going  on,  and  for  several  hours  after- 
ward, no  water  flowed  from  plaintiff's  well.  As  near 
as  can  be  ascertained  from  the  evidence,  plaintiff 
required  about  as  much  water  for  her  bath  house  as 
the  city  was  using.  The  city's  plant  was  new.  It  had 
as  yet  but  few  consumers  for  water.     Each  party, 

3  for  artificial  purposes,  had  an  equal  right  to  use 
the  water,  and  each  was  bound  to  so  exercise 

that  right  as  to  cause  the  other  the  least  inconvenience 
and  damage.     From  the  nature  of  the  case,  neither  of 
Vol.  92  la— 20 
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the  parties  being  able  to  return  the  water  to  the  stream 
from  whence  it  came,  the  reasonableness  of  the  use  is 
to  be  determined  in  view  of  that  as  well  as  other  facts. 
Both  having  an  equal  right  to  the  water  for  artificial 
uses,  neither  could  so  exercise  that  right  as  to  wholly 
deprive  the  other  of  its  use  at  any  time.  We  think  the 
evidence  shows  that  the  city  not  only  deprived  the 
plaintiflE  of  the  use  of  her  well  for  domestic  purposes 
for  much  of  the  time,  but  it  also  deprived  her  entirely 
of  its  use  for  a  portion  of  the  time,  for  her  bath  house. 
III.  Plaintiff  and  her  husband,  as  witnesses  on 
the  stand,  were  permitted,  against  defendant's  objec- 
tion, to  testify  as  to  the  profits  made  from  the  bath 

business.  Other  witnesses,  also,  against  defend- 
4         ant's  objections,  testified  to  the  use  and  extent  of 

the  patronage  of  the  bath  house.  It  is  said  that 
evidence  of  profits  is  too  remote,  is  speculative,  and  not 
the  proper  measure  of  damages.  Doubtless,  in  such  a 
case,  the  rental  value  of  the  bath  house  for  the  time 
plaintiff  was  deprived  of  its  use  by  defendant's  acts 
would  be  the  measure  of  her  damages.  But  how  is 
rental  value  to  be  shown  in  such  a  case  if  not  from  the 
character  and  extent  of  the  use  of  the  building!  In 
Sutherland  on  Damages  (volume  1,  section  70)  it  is 
said:  **The  law,  however,  does  not  require  impossi- 
bilities, and  can  not  therefore  demand  a  higher  degree 
of  certainty  than  the  nature  of  the  case  admits.  If  a 
regular  and  established  business  is  wrongfully  inter- 
rupted, the  damages  thereto  can  be  shown  by  proving 
the  usual  profits  for  a  reasonable  time  anterior  to  the 
wrong  complained  of."  In  Wolcott  v.  Mount,  39  N.  J. 
Law,  262,  it  is  said  that  the  earlier  cases,  **both 
English  and  American  courts  concur  in  excluding,  as 
well  in  actions  in  tort  as  in  actions  on  contracts,  from 
the  damages  recoverable,  profits  which  might  have 
been  realized  if  the  injury  had  not  been  done  or  the 
contract    had  been  performed.     This    abridgment  of 
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the  power  of  courts  to  award  compensation  adequate 
to  the  injury  suffered  has  been  removed  in  actions  of 
tort.  The  wrongdoer  must  answer  in  damages  for 
those  results,  injurious  to  other  parties,  which  are  pre- 
sumed to  have  been  within  his  contemplation  when 
the  wrong  was  done.^* 

This  rule  is  well  supported  by  the  authorities. 
Oibsonv.  Fischer,  68  Iowa,  31,  25  N.  W.  Rep.  914; 
Sedg.  Dam.,  p.  80,  note  1;  Earner  v.  Knowles,  30  L. 
J.  Exch.  102;  Bridge  v.  Fisk,  23  N.  H.  171;  Chandler 
V.  Allison^  10  Mich.  460;  Wood,  Nuis.  892;  Dubois  v. 
Glaubj  52  Pa.  St.  238;  Fultz  v.  Wycoffj  25  Ind.  321; 
Park  V.  Bailroad  Co.,  43  Iowa,  636;  Simmons  v.  Brown, 

5  R.  I.  299;  White  v.  Mosely,  8  Pick.  356;  Gladfelter 
V.  Walker,  40  Mich.  3;  Goebel  v.  Hough,  26  Minn.  252, 
2  N.  W.  Rep.  847;  City  of  Terre  Haute  v.  Hudnut,  112 
Ind.  542,  13  N.  E.  Rep.  686;  Holden  v.  Lake  Co.,  53 
N.  H.  552.  In  the  case  of  City  of  Terre  Haute  v. 
Hudnut,  supra,  this  question  was  elaborately  discussed, 
and  the  authorities  collected.  It  is  there  said,  in 
speaking  of  past  profits:  *' What  exists  in  the  present 
or  has  existed  in  the  past  can  not  be  considered  a  mat- 
ter of  speculation. '^  It  was  said  by  Seevers,  J.,  in 
Gibson  v.  Fischer,  supra:  ''Besides  this,  the  rental 
value  must  depend  on  and  be  measured  by  the  extent 
of  the  profits.  If  there  was  absolute  certainty  in  human 
evidence,  the  one  should  amount  to  precisely  the  same 

as  the  other.     When  the  profits  are  ascertained, 

6  the  value  of  the  use  or  rental  value  is  certainly 
known. ^'  We  conclude,  then,that  the  evidence  as 

to  past  profits  was  properly  admitted,  not  as  fixing  the 
measure  of  damages,  but  to  assist  the  jury  in  esti- 
mating the  damages.  In  determining  damages  in  a 
case  like  that  at  bar,  what  evidence  could  be  adduced 
which  would  better  enable  the  jury  to  determine 
plaintiflE's  damage^  than  to  show  what  the  business  had 
earned!    Rental  value  is  of  necessity  dependent  upon 
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what  can  be  made  out  of  a  business  or  property  for  the 
uses  for  which  it  is  devoted  or  adapted.  These  net 
earnings  covering  a  period  of  several  months  before  the 
injury,  while  by  no  means  conclusive  as  to  the  rental 
value,  furnish  a  fairly  safe  basis  from  which  to  esti- 
mate the  damages.  If,  as  is  contended,  the  erection  of 
defendant's  waterworks  resulted  in  the  building  and 
opening  of  other  bath  houses,  or  in  the  putting  in  of 
bath  tubs  in  private  residences,  whereby  plaintiff's 
patronage  would  have  been  lessened,  such  facts  could 
have  been  shown.  For  the  same  reasons,  it  was  proper 
to  show  the  extent  and  character  of  the  patronage  of 
plaintiff's  bath  house. 

IV.  It  is  urged  that  past  profits  should  not  have 
been  shown,  because  it  appeared  that,  by  a  moderate 
expenditure  of  money,  plaintiff  could  have  saved  her- 
self from  loss,  and  that  it  was  her  duty  so  to  do. 
Mill  Co.  V.  Oreer^  49  Iowa,  497 ;  Douglass  v.  StephenSy 
18  Mo.  362;  Railway  Co.  v.  Finnigan,  21  111.  646; 
Loker  V.  Damony  17  Pick.  284;  Thompson  v.  Shattucky 
2  Mich.  615.  In  this  case  much  testimony  was 
offered  touching  the  ability  of  plaintiff,  by  the  aid 
of  mechanical  appliances,  to  raise  the  water  from  the 
well  when  it  was  lowered  by  defendant's  acts.  We 
think  there  is  a  fair  conflict  in  the  evidence  as  to 
whether,  by  a  reasonable  effort  and  expenditure  of 
money,  plaintiff  could  have  avoided  the  damage  result- 
ing from  defendant's  unwarranted  diversion  of  the 
water.  The  question  was  properly  submitted  to  the 
jury,  and  they  have  said,  in  effect,  that  she  could  not 
have  done  so.  The  finding  is  not  without  support  in 
the  evidence,  and  we  can  not  disturb  it. 

V.  Error  is  assigned  on  the  action  of  the  court 
in  refusing  to  permit  defendant  to  show  that  it  offered 
to  furnish  her  free  of  charge  all  the  water  she  could  use 
in  running  her  business.  This  offer  was  made  to  plain- 
tiff's husband.    The  husband  operated  the  business  in 
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his  name,  and  appears  to  have  had  entire  control  of  it, 
as  well  as  of  plaintiff's  interest,  relating  to  her 

6  well.     While  it  may  be  conceded  that  it  was 
plaintiff's  duty  to  use  reasonable  efforts  as  to 

time  and  expenditure  of  money  to  lessen  or  limit  her 
injury,  we  do  not  think  she  was  called  upon  to  take 
water  from  defendant's  pipes.  Her  right  was  to  take 
water  from  her  own  well,  and,  even  if  it  was 
incumbent  upon  her  to  take  water  from  the  city  free,  to 
limit  her  injury,  her  damages  could  not  be  affected  by 
her  failing  to  do  so,  in  the  absence  of  any  showing  as 
to  whether  or  not  the  cost  to  her  of  taking  the  water 
from  the  city  would  be  reasonable.  There  is  nothing 
in  the  record  which  shows,  or  tends  to  show,  what 
expense  she  would  have  been  put  to,  if  she  took  the 
water  from  the  city,  in  connecting  with  the  mains  and 
in  providing  the  necessary  appliances  for  such  a 
change;  so  that,  in  any  event,  defendant  has  not 
made  such  a  showing  as  would  require  plaintiff's 
acceptance  of  the  city's  offer.  The  evidence  was  prop- 
erly excluded. 

YI.     Complaint  is  made  that  the  court,  in  its 

instructions,  ignored  the  rule  as  to  contributory  uegli- 

geuce,  and  improperly  refused  an  instruction  asked,  to 

the  effect,   that  if  during  the  time  for  which 

7  plaintiff  complained,  she  allowed  her  own  well  to 
flow  and  waste  water,  and  such  waste  of  water 

contributed  to  the  injury  complained  of,  she  could  not 
recover.  In  support  of  the  claim  that  this  instruction 
should  have  been  given,  we  are  referred  to  the  case  of 
Ferguson  V.  Manufacturing  Co.j  77  Iowa,  576,  42  N.  W. 
Rep.  448,  and  other  cases.  That  was  a  case  where  the 
contributory  negligence  was  pleaded  by  defendant. 
There  is  no  such  issue  in  the  case  at  bar,  and,  for  that 
reason  alone,  the  instruction  was  properly  refused. 
Furthermore,  on  principle,  the  cases  are  clearly  distin- 
guishable.   No  injury  would  have  resulted  to  plaintiff 
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if  defendant's  wells  had  been  so  arranged  as  to  have 
discharged  their  water  at  the  same  level  as  plaiutiflE's, 
and  if  the  city  had  not  pumped  from  its  wells.  The^ 
waste  of  water  from  the  wells  discharging  at  the  same 
level  would  not  have  affected  the  flow  from  any  of 
them,  or,  if  it  did,  the  elBEect  would  have  been  the  same^ 
as  to  all  of  them.  Again,  the  evidence  does  not  show 
that  plaintiff's  injury  would  have  been  in  any  way  les-  • 
sened  by  stopping  the  flow  of  her  well,  when  it  did  flow 
and  was  not  in  use.  In  any  view,  there  was  no  en-or 
in  giving  and  refusing  the  instructions  complained  of. 

VII.  The  court  submitted  to  the  jury  the  questioa 
as  to  whether  the  flow  of  water  from  the  Blank  and 
Burrington  wells  affected  the  flow  from  plaintiff's  well. 
It  is  said  that  the  evidence,  without  conflict,  shows^ 
that  the  flow  of  these  wells  did  affect  plaintiff's  well; 

that  it  was  not  a  question  of  dispute.     That  is 

8  true,  but  the  evidence  did  also  tend  to  show  that 
the  flow  of  these  other  wells  did  not  materially 

affect  the  plaintiff's  use  of  her  well.  We  think  the 
instruction  complained  of  is  quite  as  favorable  to  .the 
defendant  as  it  had  a  right  to  ask. 

VIII.  In  the  sixth  paragraph  of  the  charge,  the 
jury  was  told  that  the  defendant,  under  certain  circum- 
stances, which  were  stated,  would  be  liable  for  the  cost 
of  appliances  purchased  and  used  by  plaintiff  in  her 
attempt  to  procure  water  from  her  well  after  the  flow 

therefrom  had  been  impaired  by  the  defendant's 

9  acts.     Defendant  contends  it  would  only  be  lia- 
ble for  the  value  of  the  use  of  such  appliances 

while  plaintiff  retained  possession  of  the  property.  It 
does  not  appear  that  these  appliances  added  to  the  val- 
ue of  the  property.  In  fact,  the  evidence  shows  that 
with  their  use  plaintiff  could  not  obtain  water.  Nor  do 
we  think  it  is  shown  what  the  value  of  said  ap- 

10  pliances  was,  if  anything,  after  plaintiff's  use  of 
them.     The  latter  part  of  the  instruction  reads 

thus:    *'If,   however,  the  water  could  not  have  been 
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obtained  from  said  well  by  the  use  of  such  appliances, 
at  reasonable  and  moderate  cost,  then  the  plaintiff 
would  be  entitled  to  recover  as  damages  the  value  of 
the  diminished  use  of  said  property  during  the  time 
that  she  was  entitled  to  the  use,  which  would  be  from 
the  date  that  the  water  was  diverted  from  her  well  as 
alleged,  to  the  date  of  the  sale  and  surrender  of  the 
property,  which  was  on  March  15,  1892,  also  the  rea- 
sonable cost,  expenses  of  such  appliances  as  were  used 
and  placed  therein  to  diminish  the  damages  to  the  use; 
and  the  defendant  would  only  be  liable  for  so  much 
thereof  as  its  acts  had  caused  the  damage  to  the  plain- 
tiff.'' It  is  said  that  the  instruction  should  have  read 
'^diminution  of  the  use,"  instead  of  '^diminished  use.'' 
Technically,  it  may  be  true  that  the  words  * 'diminished 
use"  should  be  held  to  refer  to  the  value  of  the  use 
remaining  after  the  diminution  had  taken  place.  In 
view  of  the  wording  of  the  entire  instruction  and  of  the 
other  instructions  given,  we  think  the  error,  if  any, 
was  without  prejudice.  The  jury  could  not  from  all  of 
the  instructions  have  failed  to  understand  what  was  the 
correct  measure  of  damages. 

IX.  Complaint  is  made  of  the  giving  and  refusal 
to  give  other  instructions.  We  discover  no  error  in  the 
matters  complained  of. 

Finally,  it  is  urged  that  the  verdict  is  excessivOj 
and  contrary  to  the  law  and  the  evidence.  From  what 
has  already  been  said,  it  will  be  seen  that  we  think  the 
jury  was  justified  in  finding  against  the  defendant.  The 
verdict  was  not  excessive,  and  was  warranted  by  the 
testimony.  The  case  is  so  unusual  in  its  facts,  and  so 
important  in  principle,  that  we  have  given  it  a  most 
thorough  investigation  and  consideration.     Affirmed. 
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Bertha  Smith,  by  Her  Next  Friend,  v.  Hubert  Dawley, 

Appellant. 

Evidence:   Res  Gestae.    Declarations  of   a  child  as  to  being  ai- 

2  saulted,  made  soon  after,  and  while  it  was  crying  from  its  effects, 

3  are  admissible. 

7  Same.    Complaints  of  pain,  made  to  its  mother  on  the  second  dnj, 
are  admissible. 

Praotioe.    Where  a  question  calls  for  an  answer,  and  that  answer  min- 

4  gles  proper  and  alleged  improper  matter,  a  motion  to  strike  the  latter 

5  is  properly  overmled,  where  the  motion  names  no  ground. 

6  Same.    An  answer  must  be  reached  by  motion,  not  objection. 

Same:  impeachment.     Impeachment  of  one's  own  witness  not  permis- 

8  Bible  though  his  testimony  favors  opposing  party. 

Instruction.    A  direction  to  answer  certain    questions,  "If  you  find 

9  a  verdict  for  plaintiff,"  does  not  indicate  that  such  a  verdict  is  ex- 
pected. 

Counterolaim :  Next  Friend.    In  an  action  by  a  next  friend,  a 
1    counterclaim  against  him  can  not  be  interposed. 

Appeal  from  Floyd  District  Court. — Hon.  P.  W.  Burr, 

Judge. 

Monday,  October  22,  1894. 

Action  for  damages  for  an  assault  and  battery. 
Judgment  for  the  plaintiff,  and  the  defendant  appeals. 
Affirmed. 

J.  S.  Boot  for  appellant. 

Robert  Eggert  for  appellee. 

Granger,  C.  J. — I.  The  plaintiff.  Bertha  Smith, 
is  a  child  about  seven  years  of  age.  W.  J.  Smith  is  her 
father  and  next    friend    in    this   suit.     The  petition 
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charges  that  the  defendant,  in  December,  1892,   mali- 
ciously struck  Bertha  Smith  with  a  whip,  inflicting  upon 
her  a  wound  from  which  she  has  suffered  and 

1  still  does  suffer.     The  answer  was  a  denial  and  a 
counterclaim   against  W.    J.   Smith,    the  next 

friend,  for  malicious  prosecution.  On  motion  of  plain- 
tiff, the  counterclaim  was  stricken  from  the  files,  and 
such  action  of  the  court  is  assigned  as  error.  There 
was  no  error  in  the  ruling.  The  next  friend  is  not  the 
party  in  interest.  His  rights  or  liabilities  are  in  no 
sense  the  subject  or  purpose  of  the  action.  He  is 
merely  in  the  case  to  aid  one  under  legal  disabilities  to 
assert  her  rights  as  against  another.  The  liability  of  a 
next  friend  for  costs  is  not  by  virtue  of  the  statute, 
except  as  it  is  declaratory  of  the  common  law.  Vance 
V.  Fall^  48  Iowa,  364.  No  reasons  are  suggested,  nor 
are  we  able  to  imagine  any,  why  a  minor  should  be 
compelled  to  discharge  the  obligations  of  one  who  may 
appear  as  next  friend  for  him. 

II.     The  child  was  struck  by  the  defendant  while 
on  its  way  from  school,  accompanied  by  other  children. 
The  following  extract  from  the  record  presents  a  ques- 
tion for  consideration :     *'EflSe  or  Eva  Smith's 

2  testimony:   Q.    What  did  you  do  after  Hubert 
Dawley  passed  her  [Bertha]?  A.  I  came  up  with 

her.  I  saw  her  crying.  Asked  her  what  was  the  mat- 
ter. She  said  Hubert  hit  her  with  the  big  end  of  his 
whip.  (Defendant  moves  to  strike  answer  as  irrespon- 
sive and  incompetent.  Overruled.  Exceptions.)  Q. 
What  did  you  do  after  you  came  up  with  herf  A.  I 
asked  her  what  was  the  matter.  She  said  Hubert  hit 
her  with  the  big  end  of  his  whip.  (Defendant  objects, 
and  moves  to  strike  out  answer  as  irresponsive  and 
incompetent.  Overruled.  Exceptions.)  Bertha  Smith's 
testimony:  You  can  state  what  you  said  to  them  [her 
brother  Orrin  and  sister  Effie  or  Eva]  when  they  came 
up.    A.    Told  them  Hubert  Dawley  hit  me  with  the 
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big  end  of  his  whip.     (Defendant  moves  answer  be 

stricken  out  as  incompetent.)     Court:  It  is  receivable 

as  part  of  the  res  gestae.     (Exceptions.)"     This 

3  testimony  was  properly  admitted.     The  state- 
ments of  the  child  were  made  so  near  the  time 

of  the  occurrence  as  to  be  really  a  part  of  it,  contem- 
poraneous with  it.  The  declarations,  to  be  admissible 
in  evidence,  need  not  be  precisely  concurrent  in  point 
of  time  with  the  principal  transaction.  If  they  are  so 
near  to  it  as  to  afford  reliable  information  as  to  the 
truth  of  the  transaction,  it  is  sufficient.  State  v,  JoneSy 
64  Iowa,  349, 17N.  W.  Rep.  911,  and  20  N.  W.Rep.  470; 
Harriman  v.  Stowe,  57  Mo.  93.  The  law  characterizes 
such  actions  as  verbal  acts^  because  so  related  to  or 
connected  with  what  is  known  as  the  principal  act  as  to 
be  a  part  of  it.  It  is  upon  this  theory  that  they  may 
be  used  to  establish  or  define  the  principal  act.  The 
rule  is  firmly  established  upon  authority.  People  v. 
Vernofij  35  Cal.  49;  Insurance  Co.  v.  Mosely,  8  Wall. 
397. 

III.  The  mother  of  the  child  stated  that  the  child 

came  home  crying,  and  said  that   Dawley  struck  her 

with  a  whip,  and  complaint  is  made  of  this. 

4  There  was  no  objection  to  the  question  leading 
to  the  answer.     The  statement  is  connected  with 

other  statements  as  to  her  examination  of  the  child 
and  the  child's  complaint  of  suffering,  etc.     The  fol- 
lowing then    appears  of  record:     ^* Defendant  moves 
to  strike  out  those  complaints.     Court:  I  will 

5  permit  her  to  state  her  declarations  as  to  her  con- 
dition."    We  need  not  consider  the  correctness 

of  the  ruling,  because  no  grounds  of  the  motion  are 
stated.  The  motion  is  in  the  nature  of  an  objection  to 
testimony,  and,  even  though  there  are  grounds  for  an 
objection,  if  they  are  not  stated  the  court  is  not 
required  to  sustain  the  objection.  Blackmore  v.  Fair- 
hanks,  79  Iowa,  282,  44  N.  W.  Rep.  548.     The  witness 
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then  said:     ''She  came  home  the  second  night,   and 

complained    of  her    injury.     She  complained  of  her 

side  every  day,  and  cried  at  spells  of  its  hurting  her/^ 

After  the  answer  is  an  objection  to  it  as  '*imma- 

6  terial,  irrelevant,   and  improper/^     It  was  over- 
ruled.    It  was  not  error  to  so  hold,  if  for  no 

other  reason,   because  the  objection  comes  after  the 

answer  is  given.     The  remedy  was  then  by  motion  to 

strike.    Blackmore  v.  Fairbanks^  Morse  <&  Co.j  supra; 

State  V.  Day,  60  Iowa,  100,  14  N.  W.  Rep.  132; 

7  State  V.  Moore,  25  Iowa,  128.     But  again,   the 
testimony  was  entirely  proper,  under  the  almost 

universal  current  of  authority.  See,  for  a  quite  full 
discussion  of  the  question,  Insurance  Co.  v.  Mosely^ 
supra. 

IV.  One  Effie  Childs  was  a  witness  for  the  defend- 
ant, and  her  testimony  was  favorable,  in  part,  to  the 
plaintiff;  and  afterward  defendant  sought  to  impeach 

her  by  introducing  a  letter  written  by  her,  which 

8  the  court  rejected.  It  is  claimed  that  the  court 
erred.  We  think  not.  Conceding  that,  if  de- 
fendant was  misled  by  the  witness,  and  he  placed  her 
on  the  stand  in  pursuance  of  what  she  had  said  her 
testimony  would  be,  he  might  show  to  the  court  or 
jury  the  facts  leading  to  her  being  called  as  a  witness, 
it  does  not  follow  that  he  can  be  allowed  to  impeach 
his  own  witness  in  violation  of  the  general,  if  not  of 
the  universal,  rule. 

V.  The  court  said  to  the  jury  that,  if  it  found  for 
the  plaintiff,  it  would  answer  certain  questions  sub- 
mitted. The  questions  were:  First,  whether  or  not 
the  striking  was  willful;  second,  the  amount  of  the 

actual  damage  allowed;  and  third,  the  amount  of 

9  the  exemplary  damages  allowed.     The  complaint 
is  that  the  questions  were  preceded  in  the  instruc- 
tions by  the  words:     '*If  you  find   a  verdict  for  the 
plaintiff,  you  will  answer,^'  etc.     It  is  said  that  the 
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words  indicated  to  the  jury  that  the  court  expected  the 
jury  to  find  for  the  plaintiflf.  To  our  minds  the  words 
rather  indicate  that  the  court  had  no  expectation  on 
the  matter  than  that  it  had  one.  Until  the  jury  should 
find  that  the  blow  was  struck,  from  which  fact  the  jury 
should  find  for  the  plaintiff,  the  questions  were  of  no 
moment  in  the  case,  and  need  not  be  inquired  into. 
The  questions  were  properly  submitted. 

There  are  some  other  questions  argued,  but  they 
are  without  merit,  and  some  of  them  so  manifestly  so 
as  to  indicate  a  want  of  sincerity  in  the  presentation. 
The  judgment  is  affirmed. 


92  310 

08  528 

100  180 

100  390 

9ri  316, 
iXQrl  561| 

1  92  816 

euowrl 

119   806 

126  m 

126    229! 


92 
143 


"siel 

576| 


RuTHVEN   Brothers    v.  American    Fire    Insurance 
Company,  Appellant. 

Insurance:  waiver.  A  polioy  provided  that  a  statement  of  loss  stat- 
ing, under  signature  and  oath  of  assured,  time  and  origin  of  fire  and 
interest  of  assured,  should  be  filed  within  sixty  days  of  loss.  That 
there  should  be  no  waiver  by  any  act,  requirement,  or  proceeding  of 
insurer  as  to  appraisals  and  examinations  contemplated  by  the  policy. 
It  was  further  provided  that  "this  policy  is  accepted  subject  to  these 
5  conditions  and  such  other  provisions,  agreements,  or  conditions  as 
may  be  added  or  indorsed  thereon  and  no  officer,  €tgent,  or  other 
representative  of  this  company  shall  have  power  to  waive  any  provision 
or  condition  of  this  policy  except  such  as  may  be  the  subject  of  agree- 
ment indorsed  or  added,  and  as  to  such,  no  officer,  agent,  or  repre- 

1  sentative  shall  have  such  power  or  be  held  to  have  waived  such 
provisions,   etc.,   unless  such  waiver  shall  be  written  or  attached 

7  hereto."  A.  had  power  to  issue  a  policy  as  local  agent.  He  was 
advised  of  a  loss  under  a  policy  written  by  him,  within  sixty  days. 

2  He  advised  the  company  and  wrote  assured  that  adjuster  would  come 
3-6  in  a  few  days,  but  no  statement  of  loss  was  ever  filed.    A.  always 

4  urged  insured  to  file  proofs.  M.  was  a  special  agent  and  adjuster  of 
insurer,  but  whether  a  general  adjuster  does  not  appear.  W.  was  the 
adjuster   of   another   company    interested   in   the  same   loss.     M. 

2  arranged  with  W.   that  the  latter  should  investigate  the  loss  and 

3  report  to  defendant  company.  Within  sixty  days  after  loss  W. 
appeared,  made  estimates  of  the  material  and  labor  on  the  building^, 

11  located  them  and  fixed  their  dimensions.  After  the  expiration  of 
sixty  days,  M.  told  plaintiff  that  the  loss  was  all  right  and  ought  to  be 
paid,  and  that  W.  had  made  a  statement  regarding  the  loss.    W.  did 
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4    not  agree  to  pay,  or  to  do  anything  until  plaintiff  had  tried  to  recover 

the  loss  from  a  third  person  supposed  to  have  caused  it.     Held,  such 

7    conditions  in  a  policy  are  valid.     Sufficient  notice  was,  probably, 

12  given.    Local  agents  had  no  power  to  waive  proof  of  loss,  and  the 
6-8  notice,  alone,  was  not  enough;  and  said  agents  did  not,  at  all  events, 

waive  proofs .     Neither  could  they  bind  the  company  by  agreeing  to 

9    send  an  adjuster.     M.  could  not  delegate  his  authority  to  adjust. 

10    W.  was  manifestly  not  clothed  with  either  real  or  apparent  authority 

to  waive  proof  of  loss,  and,  at  all  events,  what  he  did,  did  not  amount 

13  to  a  waiver.    It  is  not  intended  to  be  held  that  general  agents  might 
not  waive  such  provisions  in  a  policy. 

Appeal  from  Palo  Alto  District  Court. — Hon.  George 
H.  Carr,  Judge. 

Monday,  October  22,  1894. 

Action  at  law  upon  a  policy  of  fire  insurance. 
Trial  to  a  jury,  verdict  and  judgment  for  plaintiffs, 
and  defendant  appeals. — Reversed. 

R.  W.  Bar  get  and  McCarty  <&  Linderman  for 
appellant. 

B,  E.  Kelly  d  Soper^  Allen  and  Morling  for 
appellees. 

Deemer,  J. — On  the  thirtieth  day  of  April,  1891, 
the  defendant  issued  to  plaintiffs  its  policy  of  assur- 
ance, insuring  them  against  loss  or  damage  by  fire  for 
the  period  of  one  year  upon  an  ice  house  situated  in 
Palo  Alto  county.  On  the  fifteenth  day  of  October, 
and  during  the  life  of  the  policy,  the  building  was 
totally  destroyed  by  fire.  The  company  having  failed 
and  neglected  to  pay  the  loss,  this  action  was  brought 
to  recover  the  amount  of  the  policy.  Upon  the  trial 
of  the  case  in  the  court  below  it  was  conceded  that  the 
property  was  destroyed  by  fire,  and  was  worth  more 
than  the  amount  called  for  by  the  policy.  It  was  also 
admitted  by  the  plaintiffs  that  they  did  not  give  the 
preliminary  notice  and  proof  of  loss  required  by  the 
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policy  and  by  McClain's  Code,  section  1734,  but  they 
averred  that  the  defendant,  through  its  officers  and 
agents,  had  waived  the  same.  At  the  conclusion  of 
the  testimony  for  plaintiffs,  defendant  moved  for  a 
verdict,  on  the  ground  that  no  such  waiver  had  been 
proved.  The  court  overruled  this  motion,  and  this 
ruling  is  assigned  as  error.  IngersoU,  Howell  &  Com- 
pany, of  Des  Moines,  were  the  local  agents  of  the 
defendant,  who  issued  the  policy  in  suit.  They 
1  had  the  power  **to  receive  proposals  for  insur- 

ance against  loss  or  damage  by  fire,  to  name 
rates,  receive  premiums,  and  to  countersign,  issue, 
renew,  and  consent  to  the  transfer  of  policies  of  insur- 
ance, signed  by  the  president  and  secretary  of  tte  com- 
pany, subject  to  the  regulations  of  the  company  and 
the  instructions  of  its  officers.''  The  evidence  also 
shows  that  they  sometimes  received  notices  and  proofs 
of  loss,  and  forwarded  them  to  the  defendant  company. 
Shortly  after  the  fire,  and  on  the  same  day,  one  F.  H. 
Giddings,  through  whom  the  policy  of  insurance  was 
procured,  at  the  request  of  one  of  the  plaintiffs,  sent  to 
IngersoU,  Howell  &  Company  the  following  telegram: 

*^  IngersoU  J  Howell  <&  Co.: 

*'Ice  house  numbers  3  and  4  burned  to  day.     WiU 
write.  F.  A.  Giddings.'' 

On  the  next  day  he  wrote  as  follows: 

^^  IngersoU  J  Howell  &  Co.,  Des  Moines,  Iowa. 

''Gents: — The  ice  house  numbers  1,  2,  3,  and  4, 
burned  to  the  ground  yesterday.  We  have  one  thou- 
sand dollars  insurance  on  number  3  and  4  in  American 
Fire  of  Philadelphia,  policy  number  3,505.  When  can 
you  have  the  adjuster  come  and  look  it  over! 
* 'Respectfully  yours, 

(Signed)  '*F.  H.  Giddings." 

In  a  few  days  thereafter,  Giddings  received  a  reply 
to  these  communications  from    IngersoU,   Howell  & 
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Company,  which  stated,  in  eflfect,  that  they  had  re- 
ceived the  letter  and  telegram,  and  would  have  the 
adjuster  come  in  a  few  days.  On  receipt  of  the  letter 
and  telegi'am  from  Giddings,  IngersoU,  Howell  & 
Company  '*  mailed  the  usual  notice  of  loss  to  the  com- 
pany.''   On  the  nineteenth  day  of  October  a 

2  man  by  the  name  of  Werniemont,  who  was  the 
adjusting  agent  of  the  Dubuque  Fire  &  Marine 

Insurance  Company,  which  was  also  interested  in  the 
loss,  appeared  upon  the  scene,  and  made  estimates  of 
the  material  and  workmanship  on  the  building,  figured 
the  dimensions  of  and  located  the  buildings.  The 
authorities  and  powers  of  this  agent  will  be  referred  to 
hereafter.  Nothing  further  being  heard  from  the  com- 
pany, Giddings,  at  the  request  of  plaintiffs,  again  wrote 
or  telegraphed  IngersoU,  Howell  &  Company  regarding 
the  loss,  and  on  December  11  received  the  following 
telegram:  * 'American  interest  left  with  the  Dubuque 
Fire  &  Marine.  Fill  proofs,  and  send  American's  to 
€.  E.  Bliven,  Manager,  218  La  Salle  Street,  Chicago, 
HI."  And  a  few  days  thereafter  received  the  follow- 
ing letter: 

**Des  Moines,  Iowa,  December  11, 1891. 
^*jF.  H.  OiddingSy  Esq.y  Ruthven^  Iowa. 

**Dear  Sir: — Your  telegram  received  yesterday, 

and  we  have  this  morning  telegraphed  you  as  follows. 

[Then  follows  a  copy  of  the  telegram  above  set 

3  forth.]  ** We  will  say  that  immediately  on  the 
report  of  the  loss  last  October  we  gave  the  neces- 
sary notice  to  the  companies'  managers  at  once.  A 
few  days  after  that,  the  special  agent  of  the  American 
Fire  &  Marine  were  both  in  Des  Moines,  and,  it  seem- 
ing unnecessary  for  both  to  go  to  Ruthven,  the  Amer- 
ican special  turned  over  the  loss  to  the  Dubuque  Fire 
&  Marine  special,  for  him  to  settle  both.  We  under- 
stand the  American  special,  Mr.  C.  N.  Miller,  notified 
Ruthven  Bros,  to  this  eflfect,  and  also  inclosed  proofs 
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of  loss  for  them  to  fill  out.  Since  that  time  we  have 
paid  no  attention  to  the  matter,  and  do  not  know  what 
action  has  been  taken  by  the  Dubuque  Fire  &  Marine 
people.  We  did  not  answer  your  telegram  yesterday, 
anticipating  the  arrival  in  the  city  of  the  American 
special.  We  now  suggest,  if  you  have  not  already 
done  so,  that  the  assured  make  out  proofs  of  loss,  and 
send  them  by  registered  mail  or  express,  to  make  sure 
that  they  reach  the  proper  parties  of  both  companies. 
Send  proofs  to  C.  E.  Bliven,  Manager,  218  La  Salle 
Street,  Chicago,  111.  As  we  understand,  the  state  laws 
give  sixty  days  in  which  to  file  such  proofs.  We  do 
not  understand,  from  all  our  conversation  with  the 
American  special,  that  they  intended  to  take  advan- 
tage of  you  in  any  way,  but  it  is  well  in  all  cases  to 
take  the  necessary  steps  in  matters  of  that  kind.  Do 
not  the  assured  consider  that  the  loss  was  due  to  the 
neglect  of  the  Des  Moines  Ice  Company  in  originating 
the  fire,  and  do  they  expect  to  make  any  claims  in 
court  against  these  people  for  the  loss  sustained?  In 
that  case,  it  strikes  us,  it  might  be  well  to  confer  with 
the  insurance  companies  interested  on  your  loss,  and 
join  with  them  in  making  any  such  claim,  provided 
you  have  the  proofs  to  substantiate  it.  We  trust  you 
will  have  no  trouble  in  getting  matters  settled  as  they 
should  be,  and  do  not  anticipate  that  you  will,  so  far 
as  the  American  is  concerned.  We  trust  this  is  satis- 
factory, and  to  hear  from  you  again  soon. 

Yours,  truly, 
'^Ingersoll,  Howell  &  Co.'' 

C.  N.  Miller  is  a  special  agent  and  adjuster  of  the 
defendant  company,  living  at  Des  Moines.     Whether 

he  is  a  general  adjuster,  or  acts  as  such  in  spe- 
4         cial  cases,  does  not  clearly  appear.  Immediately 

upon  receipt  of  the  notice  of  loss  from  Giddings, 
IngersoU,  Howell  &  Company  notified  Miller  of  the 
loss,  and  a  short  time  thereafter  Miller  and  Wernie- 
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mont  came  into  the  office  of  Ingersoll,  Howell  &  Com- 
pany, and  it  was  there  arranged  between  them  that 
VVerniemont  should  go  and  investigate  the  plaintiffs' 
loss,  and  report  to  the  defendant  company.  Wernie- 
mont  went  pursuant  to  their  arrangement,  and  made 
the  investigation  before  stated.  Some  time  in  January, 
1892,  and  after  the  sixty  days  had  expired  for  making 
proofs  of  loss,  Miller  himself  went  to  Ruthven,  where 
plaintiffs  lived,  and  there  had  a  convei*sation  with  the 
plaintiffs,  in  which  he  stated,  in  substance,  that  he  did 
not  wish  to  go  to  the  site  of  the  property ;  that  he  had 
seen  Werniemont  before  he  came  up,  and  had  a  talk  with 
him  after  he  went  back,  and  that  he  was  satisfied  that 
it  was  all  straight  and  right,  and  ought  to  be  paid,  but 
that  plaintiffs  ought  to  commence  an  action  against  the 
ice  company  for  their  negligence  in  destroying  the  prop- 
erty, and  if  they  (plaintiffs)  fought  them  they  would 
take  care  of  us  (plaintiffs) ;  that  Werniemont  had  come 
to  investigate  the  liability  of  the  ice  company  when  he 
was  first  there..  Miller  did  not  agree  to  pay  the  loss  at 
any  time,  however,  and  did  not  agree  to  do  anything 
until  plaintiffs  had  tried  to  recover  from  the  ice  com- 
pany. 

The  foregoing  facts  are  established  by  plaintiff's 
testimony,  and  are  relied  upon  to  prove  a  waiver  of  the 

provisions  of  the  policy  requiring  notice  and  a 
5         statement  of  the  loss  within  sixty  days  from  the 

date  of  the  fire,  and  of  the  statyte  requiring  practi- 
cally the  same  thing.  The  defendant  introduced  no  testi- 
mony, and  the  question  in  the  case  is,  do  these  facts  estab- 
lish a  waiver?  The  policy  required  this  statement  of  loss 
to  be  filed  within  sixty  days  after  the  fire,  unless  such 
time  was  extended  in  writing  by  the  company,  and  pro- 
vided that  the  statement  should  be  signed  and  sworn  to  by 
the  insured,  and  should  state  the  time  and  origin  of  the 
fire,  according  to  his  best  belief,  the  interest  of  the 
assured  in  the  premises,  etc.  The  statute  (McClain's 
Vol.  92  la— 21 
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Code,  sec.  1734)  requires  the  assured  to  give  notice  in 
writing,  accompanied  by  an  affidavit  stating  how  loss 
occurred,  and  the  extent  of  the  loss,  within  sixty  days 
from  the  time  the  loss  occurred.  These  matters  were 
conditions  precedent  to  a  right  of  recovery  on  the 
policy,  and,  unless  waived,  a  failure  to  comply  with 
them  is  fatal.  The  policy  also  provided:  ''This  com- 
pany shall  not  be  held  to  have  waived  any  provision  or 
condition  of  this  policy,  or  any  forfeiture  thereof,  by 
any  requirement,  act,  or  proceeding  on  its  part  relating 
to  the  appraisal  or  to  any  examination  herein  provided 
for;  and  the  loss  shall  not  become  payable  until  sixty 
days  after  the  notice.  ♦  •  •  This  policy  is  made 
and  accepted  subject  to  the  foregoing  stipulations  and  con- 
ditions,  together  with  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  indorsed  hereon  or 
added  hereto ;  and  no  officer ^  agent^  or  other  representa- 
tive of  this  company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy  ^  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of  agreement 
indorsed  hereon  or  added  hereto,  and  as  to  such  provi- 
sions and  conditions,  no  officer,  agent,  or  representa- 
tive shall  have  such  power,  or  be  deemed  or  held  to 
have  waived  such  provisions  or  conditions,  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attached  hereto ; 
nor  shall  any  privilege  or  permission  affecting  the 
insurance  under  this  policy  exist  or  be  claimed  by 

the  insured  unless  so  written  or  attached.'' 
6         The  plaintiffs  contend  that  the  notice  which  they 

sent  to  IngersoU,  Howard  &  Company,  of  the  loss 
was  sufficient,  or,  if  not  sufficient,  that  the  defendant 
company  raised  no  objections  thereto,  and  that  they  were 
led  to  believe  that  they  were  sufficient.  They  further 
urged  that  by  sending  Werniemont  to  examine  into  the 
loss  after  the  receipt  of  the  notice,  the  company  waived 
any  further  proofs,  and  accepted  the  notice  as  being 
sufficient.     It  is  these  claims  that  we  now  proceed  to 
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examine  in  the  light  of   the  facts  and  adjudicated 
cases. 

Ingersoll,  Howell  &  Company  were,  as  we  have 

already  stated,  local  agents  of  the  defendant  company. 

They  had  nothing  to  do  with  the  adjustment  of 

7  losses.     The  mere  fact  that  an  agent  is  shown  to 
have  authority  to  issue  policies  and  countersign 

the  same  does  not  warrant  an  inference  that  he  has 
authority  to  adjust  and  settle  losses,  or  waive  the  per- 
formance of  the  conditions  in  the  policy,  and  the  fact 
that  he  assumes  to  do  so  does  not  even  tend  to  estab- 
Ush  his  authority.  2  Wood,  Ins.  915 ;  Bush  v.  Insurance 
Co.,  63  N.  Y.  531;  Bowlin  v.  Insurance  Co.,  31  N.  W. 
Rep.  (Minn.)  859;  Smith  v.  Insurance  Co.,  15  Atl.  Rep. 
(Vt.)  353;  Kyte  v.  Assurance  Co.,  10  N.  E.  Rep. 
(Mass.)  518;  Knudson  v.  Insurance  Co.,  43  N.  W.  Rep. 
(Wis. )  954 ;  Lohnes  v.  Insurance  Co.,  121  Mass.  439.  As 
the  policy  does  not  name  the  person  to  whom  the  notice 
may  be  sent,  but  merely  provides  for  notice  to  the  com- 
pany within  sixty  days,  it  may  be  true  that  notice  can 
be  given  to  the  agent  who  issued  the  policy.  And 
where,  as  in  this  case,  it  is  further  shown  that  the  agent 
mailed  a  notice  of  loss  to  the  company,  it  is  more  than 
probable  that  the  notice  was  given  to  a  proper  person, 
and  was  sufficient  as  a  notice  to  bind  the  company. 
Insurance  Co.  v.  Taylor,  73  Pa.  St.  342;  Argallv.  Insur- 
ance Co.,  84  N.  C.  355;  Loeh  v.  Insurance  Co.,  12  8. 
W.  Rep.  (Mo.  Sup.)  574;  Insurance  Co.  v.  Helfenstein, 
40  Pa.  St.  289;  Pennypacker  v.  Insurance  Co.,  80 

8  -      Iowa,  57,  45  N.  W.  Rep.  408.   This  notice,  how- 

ever,  was  not  accompanied  by  proofs  of  loss,  and, 
as  we  have  already  seen,  the  local  agents  had  no  author- 
ity to  waive  them. 

The  answer  of  defendant's  local  agents  to  the 
plaintiffs  that  an  adjuster  would  be  sent  at  once  was 
not  binding  on  the  company,  for  they  had  no  authority 
in  matters  connected  with  the  adjustment  of  the  loss. 
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Von  Oenechtinv.  Insurance  Co.y  75  Iowa,  544,  39  N.  W. 
Eep.  881.  Could  it  be  said  that  IngersoU,  Howell  & 
Company  had  authority  to  waive  proofs  of  loss,  yet  it 
is  apparent  from  their  letters  and  telegrams  to  Gid- 
dings,  who  was  representing  the  assured,  that  they  did 
not  waive  them.  They  both  telegraphed  and  wrote 
plaintiffs  within  the  sixty  days  to  file  proofs  of  loss, 
and  directed  them  where  to  send  them.  It  is  not  shown 
that  these  agents  had  authority  to  notify  or  to  send  an 
adjuster  to  examine  into  the  loss,  and  the  plaintiffs  had 
no  right  to  rely  upon  any  statement  from  them  that 
they  would. 

II.  After  notifying  the  local  agents  of  the  defend- 
ant company  of  their  loss,   an  adjusting  agent  of  the 

Dubuque    Insurance     Company    appears,    and 
9         makes  some  figures  regarding  the  loss,  with  the 

help  of  plaintiffs'  clerks;  and  it  is  claimed  that 
this  is  a  waiver  of  the  requirement  of  the  statute  and 
the  terms  of  the  policy.  There  is  no  proof  that  he 
was  sent  there  by  any  general  agent  of  the  defendant 
company.  The  most  that  can  be  claimed  from  the 
testimony  is  that  he  went  at  the  request  of  Miller,  the 
special  agent  and  adjuster  for  the  defendant  company 
in  this  state.  Just  what  Miller's  powers  were  does  not 
fully  appear.  This  much,  however,  is  shown:  that  he 
was  a  special  agent,  had  a  general  oversight  over  the 
local  agents  in  this  state,  and  was  either  a  general 
adjuster  or  acted  specially  in  regard  to  such  losses  as 
he  was  directed  to  by  the  company.  He  was  not,  so 
far  as  shown,  empowered  to  delegate  his  authority. 
Whatever  may  have  been  his  powers,  we  are  clear  that 
as  to  the  matter  of  adjusting  losses  he  had  no  right  to 
delegate  his  authority.  The  business  of  adjusting 
losses,  carrying  with  it  the  inherent  power  of  waiving 
conditions  in  the  policy  and  dispensing  with  proofs  of 
loss,  as  well  as  determining  the  rights  and  liabilities  of 
coinsurerSy  is  one  requiring  special  skill  and  peculiar 
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fitness,  and  it  is  a  matter  of  common  business  knowl- 
edge that  agents  are  selected  for  this  work  because  of 
their  special  skill  and  fitness.  It  is  elementary  that 
when  an  agent  is  so  selected  he  can  not  delegate  his 
powers.  Waldman  v.  Insurance  Co.,  8  So.  Rep.  (Ala.) 
666;  1  Am.  and  Eng.  Encyclopedia  of  Law,  368.  The 
defendant  company,  so  far  as  shown,  did  not  direct, 
and  had  no  notice  of,  the  appointment  of  this  sub- 
agent,  and  they  did  nothing  which  ought  to  estop  them 
from  denying  his  authority.  As  it  is  attempted  to 
show  a  waiver  by  the  company  of  the  conditions  of  the 
policy  by  the  fact  that  they  investigated  the  loss,  it  is 
incumbent  upon  the  plaintiflfs  to  show  that  they  were 
misled  by  some  act  of  the  defendant  indicating  that  it 
had  dispensed  with  the  proof  of  loss.  The  defendant 
itself  did  no  act  which  would  indicate  such  a  waiver, 
and  it  is  certainly  permitted  to  show  that  what  was 
done  was  without  its  knowledge,  consent,  or  authority. 
Werniemont  was  manifestly  not  clothed  with  authority, 
either  real  or  apparent,  to  waive  proofs  of  loss.  Barre 
V.  Insurance  Co.,  76  Iowa,  609,  41  N.  W.  Rep.  373; 

Hollis  V.  Insurance  Co.,  65  Iowa,  454,  21  N.  W. 
10        Rep.  774.     Again,  if  this  adjuster  had  authority 

to  visit  the  premises,  and  make  report  of  the 
loss,  he  did  or  said  nothing  to  indicate  that  formal 
proofs  were  not  required.  It  is  provided  in  the  policy 
"that  the  company  shall  not  be  held  to  have  waived 
any  provision  or  condition  thereof,  or  any  forfeiture 
thereof,  by  any  requirement,  act,  or  proceeding  on  its 
part  relating  to  the  appraisal  or  to  any  examination 
provided  for  in  the  policy.''  PlaintiflEs  then  had  no 
right  to  rely  upon  this  examination  as  a  waiver  of  the 
proofs  of  loss,  even  if  authorized.  Without  such  a 
provision  in  the  policy,  it  has  been  held  that  investiga- 
tion by  an  adjuster  who  does  not  say  anything  to  the 
assured  is  not  a  waiver.  Busch  v.  Insurance  Co.,  6 
Phila.  252;  Insurance  Co.  v.  Slump,  16  111.  App.  248. 
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Whatever  the  true  rule  may  be  in  this  respect,  it  is^ 
clear  from  what  has  been  said  that  Werniemont  had 
no  authority  to  waive  proofs  of  loss. 

III.     Lastly,  it  is  insisted  that  Miller,  the  special 

agent  and  adjuster  of  the  company,  who  interviewed 

the  plaintiffs  after  the  expiration  of  the  sixty 

11  days  within  which  to  make  proofs  of  loss,  waived 
performance  of  the  condition,  and  agreed  to  pay 

the  policy.  There  is  no  evidence  of  any  express  prom- 
ise to  pay.  The  most  that  can  be  said  of  his  testimony 
is  that  he  said  the  loss  was  all  right,  and  ought,  to  be^ 
paid,  and  that  he  had  received  a  statement  from  Wer- 
niemont regarding  the  loss.  In  the  first  place,  it  is  not 
shown,  except  by  the  alleged  declarations  of  Miller, 
that  he  had  any  authority  to  visit  the  plaintiffs.  Tho 
company  made  no  representations  to  them  that  he 
would  be  sent.  He  was  a  special  agent,  having  charge 
of  the  agencies  within  his  state,  and  perhaps  was  the 
adjuster  of  the  company  for  this  state;  these  facts  bring 
the  case  within  the  rule  announced  in  the  Barre  and 
Hollis  caseSj  supra.  But,  if  this  be  not  true,  the 
authority  of  Miller,  as  well  as  of  IngersoU,  Howell  &  Com- 
pany and  Werniemont  was  limited  by  the  express  terms 
of  the  policy,  of  which  plaintiffs  will  be  presumed  to 
have  had  notice.  The  policy  provides,  in  substance, 
that  no  oflScer,  agent,  or  other  representative  of  the 
company  shall  have  power  to  waive  any  provision  or 
condition  of  the  policy,  except  such  as  by  the  terms  of 
the  policy  may  be  the  subject  of  agreement  indorsed 
thereon  or  added  thereto.  There  is  some  conflict  in 
the  authorities  as  to  whether  this  kind  of  an 

12  agreement  or  provision  is  valid  or  not.  But  we 
think  the  decided  weight  is  in  favor  of  the  prop- 
osition that  it  is.  Insurance  Co.  v.  Gribbons^  43  Kan. 
15,  22  Pac.  Rep.  1010;  Weidert  v.  Insurance  Co.j  24 
Pac.  Rep.  (Ore. )  242 ;  Cleaver  v.  Insurance  Co.y  39  N.  W. 
Rep.  (Mich.)  571;  Quinlan  v.  Insurance  Co.^  31 N.  K 


Digiti 


ized  by  Google 


Oct.  1894]      RuTHVEN  Bros.  v.  Ins.  Co.  327 

Rep.(N.Y.App.)31;  Smith  v. Insurance  Co.,15  Atl.  Rep. 
(Vt.)353;  Walsh  V.  Insurance  Co.,  73  N.  Y.  5;  HanJdns 
V.  Insurance  Co.,  35  N.  W.  Rep.  (Wis.)  34;  Gould 
V.  Insurance  Co.,  51  N.  W.  Rep.  (Mich.)  455;  Clev- 
enger  v.  Insurance  Co.,  3  N.  W.  Rep.  (Dak.)  313; 
Enos  V.  Insurance  Co.,  8  Pac.  Rep.  (Cal.)  379;  Kyte 
V.  Assurance  Co.,  10  N.  E.  Rep.  (Mass.)  518;  and 
many  other  cases  cited  in  these  authorities.  Whether 
this  is  the  correct  rule  or  not,  it  is  the  one  adopted 
by  this  court  in  the  recent  case  of  Kirkman  v.  Insurance 
Co.,  90  Iowa, 457;  57  N.  W.  Rep.  953,  decided  since  this 
cause  was  tried  in  the  lower  court.  The  principle  was 
also  recognized  in  Zimmerman  v.  Insurance  Co.,  77  Iowa, 
691,  42  N.  W.  Rep.  462;  Machine  Co.  v.  Crow,  70  Iowa, 
340,  30  N.  W.  Rep.  609.  We  do  not  mean  to  be  under- 
stood as  holding  that  the  company  could  not  itself, 
through  its  general  agents,  waive  these  provisions  of 

the  policy.  What  we  do  hold  is  that  the  provi- 
13        sions  we  have  quoted  are  a  limitation  upon  the 

power  of  its  local,  special,  and  adjusting  agents, 
of  which  the  plaintiffs  had,  or  are  presumed  to  have 
had,  knowledge,  and  that  any  agreement  or  waiver 
which  they  attempted  to  make  would  not  be  binding 
upon  the  company,  because  not  authorized.  Most  of 
the  questions  which  we  have  discussed  arose  upon 
proper  objections  to  the  testimony,  as  it  was  adduced, 
and  which  were  overruled,  and  proper  exceptions  taken ; 
the  others,  upon  the  motion  of  the  defendent  to  direct 
a  verdict.  What  we  have  said  sufficiently  indicates  our 
views  regarding  these  objections,  and  makes  it  appar- 
ent that  defendant's  motion  should '  have  been  sus- 
tained.   The  judgment  of  the  district  court  is  bevebsed. 
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James  W.  Hopkinson,  Appellant,  v.  Knapp  &  Spal- 
ding Company. 

Master  and  Servant :  injuring  servant.    An  employee  was  sent  to 
an  upper  floor  to  bring  down  some  goods.     On  his  return  he  fell  into 

1  an  elevator  shaft  and  was  found  below  dead,  with  the  goods  still  in 
his  hands.  Evidence  tended  to  show  that  one  of  the  defen<^ants, 
shortly  before  the  accident,  leit  the  elevator  gate  open,  that  goods 
had  been  piled  unusually  near  said  gate.  There  was  an  unlighted 
gas  jet  near  the  elevator,  but  employees  were  not  to  light  it,  need- 
lessly, and  they  were  not  to  use  the  elevator  except  for  heavy  articles. 
Deceased  knew  how  goods  were  usually  stored  on  the  floor,  how  to 
make  a  light,  and  that  he  could  have  returned  below  without  using 

2  the  elevator.    It  was,  however,  not  necessarily  dangerous  to  go  near 

3  it.  There  was  no  affirmative  proof  that  deceased  was  free  from  con- 
tributory negligence.     Held,  it  was  for  the  jury  to  say  whether  de- 

4  ceased  was  free  from  contributory  negligence,  and  on  this,  it  may 
consider  the  natural  instinct  to  avoid  danger. 

6  Damages:  Minor.  The  fact  that  there  is  a  temporary  arrange- 
ment by  which  a  minor  uses  his  earnings  in  his  support  will  not  defeat 
the  parent's  action  brought  on  account  of  the  negligent  killing  of  the 
child. 

Appeal  from  Woodbury  District  Court. — Hon.  George 
W.    Wakefield,   Judge. 

Monday,  Octobeb  22,  1894. 

Action  at  law  to  recover  damages  which  resulted 
from  the  death  of  the  minor  son  of  the  plaintiff,  al- 
leged to  have  been  caused  by  negligence  on  the  part  of 
the  defendant.  When  the  evidence  had  been  fully 
submitted,  the  jury,  on  the  motion  of  the  defendant, 
was  instructed  to  return  a  verdict  for  it,  which  was 
done,  and  judgment  was  rendered  on  the  verdict.  The 
plaintiff      appeals. — Reversed. 

F.  E.  Grill  and  Lynn  d  Sullivan  for  appellant. 

Wright,  Hubbard  &  Bevington  for  appellee. 
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Robinson,  J. — On  the  second  day  of  January, 
1891,  Thomas  W.  Hopkinson,  a  son  of  the  plaintiff, 
fell  into  an  elevator  shaft  of  the  defendant,  and  re- 
ceived injuries  which  caused  his  death  within  about 
half  an  hour.  He  does  not  appear  to  have  spoken  or 
to  have  been  conscious  after  receiving  the  injury.  He 
was  seventeen  years  of  age  at  the  time,  and  had  been 
in  the  employment  of  the  defendant  about  four  months. 
He  worked  with  his  brother  Will  on  the  second  and 
third  floors  of  the  warehouse  of  the  defendant,  in 
handling  and  packing  merchandise.  The  building  is 
supplied  with  a  freight  elevator,  which  is  operated  from 
below  to  the  third  floor.  The  shaft  is  inclosed  on  that 
floor  by  a  barrier  about  three  and  one  half  feet  in 
height.  A  part  of  the  barrier  consisted  of  a  door  or 
gate,  which  was  hung  with  weights  and  cords,  and 
was  opened  by  raising  and  closed  by  lowering  it.  That 
afforded  the  means  of  passing  into  and  out  of  the  ele- 
vator. A  gaslight  fixture  hung  near  the  gate.  The 
third  floor  was  about  one  hundred  and  fifty  feet  long 
and  one-third  as  wide,  and  was  well  filled  with  mer- 
chandise, which  in  places  was  piled  to  the  ceiling. 
Narrow  spaces  had  been  left  for  walks,  which  extended 
in  various  directions,  one  of  which  led  past  the  elevator. 
At  a  little  after  5  o'clock  in  the  afternoon  of  the  day 
of  the  accident,  the  decedent,  who  was  then  on  the 
second  floor,  was  told  to  go  to  the  third  floor,  and 
bring  down  a  dozen  wire  potato  mashers.  He  ascended 
to  the  thii-d  floor  by  means  of  a  stairway,  obtained  the 
mashers,  and  on  his  return  fell  into  the  elevator  shaft 
onto  the  elevator,  a  distance  of  twenty-five  or  thirty 
feet,  and  received  the  injuries  which  caused  his  death. 
The  plaintiff  alleges  that  the  accident  was  caused,  with- 
out fault  or  negligence  on  the  part  of  the  decedent,  by 
the  negligence  of  the  defendant  in  permitting  the 
elevator  gate  to  be  and  remain  open  and  unfit  for 
use,  in  piling  goods  too  near  the  gate,  and  in  piling 
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them  nearer  to  it  than  was    customary,  and  in  not 
lighting  the  way  at  and  near  the  elevator. 

I.  The  first  three  grounds  of  the  motion  to  direct 
a  verdict  were  that  the  evidence  did  not  show  negli- 
gence on  the  part  of  the  defendant,  that  it  failed  to 
show  that  decedent  was  free  from  negligence,  and  that 
it  shows  affirmatively  that  he  was  guilty  of  contributory 
negligence.  The  appellee  contends  that  these  grounds 
are  fully  sustained  by  the  evidence.     There  was 

1  evidence  which  tended  to  show  facts  substantially 
as  follows:     Employees  of  the  defendant  were 

not  permitted  to  use  the  elevator  excepting  to  raise  and 
lower  articles  which  they  could  not  readily  carry  up  or 
down  stairs.  The  gate  was  habitually  kept  closed 
when  the  elevator  was  below  it,  and  the  decedent  and 
his  brother  had  been  cautioned  frequently  not  to  leave 
it  open  at  such  times.  A  few  minutes  before  the  acci- 
dent, Mr.  Spalding,  the  vice  president  of  the  defend- 
ant, and  one  or  more  customers,  entered  the  elevator 
at  the  second  floor,  and  ascended  to  the  third  floor  for 
shovels.  Just  after  they  went  up,  the  decedent  went 
up,  as  has  been  stated.  Mr.  Spalding  and  his  com- 
panions soon  descended,  and  within  three  to  flve  min- 
utes thereafter  the  fall  of  the  decedent  occurred.  There 
is  some  confusion  in  the  evidence  in  regard  to  the  con- 
dition of  the  gate,  the  goods  near  it,  and  the  light ;  but 
the  jury  would  have  been  fully  authorized  to  find  that 
the  gate  was  open,  and  that  it  had  been  so  left  by  Spal- 
ding; that  the  gas  jet  near  it  was  not  lighted;  and  that 
goods  consisting  of  tubs  and  other  wooden  ware  had 
been  piled  unusually  near  the  gate  during  the  afternoon. 
We  are  of  the  opinion  that  the  evidence  would  have 
authorized  the  jury  to  find  that  the  accident  was  due  in 
part,  if  not  wholly,   to  the  negligence  of  the 

2  defendant.      The  testimony  in   regard  to  the 
alleged  negligence    of  the  decedent   is  not  so 

direct  and  clear.     It  is  shown  that  he  might  have 
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obtained  the  mashers  without  passing  by  the  elevator, 
but  it  was  not  necessarily  dangerous  to  go  near  it. 
If  the  gate  had  been  closed,  as  it  should  have  been,  it 
is  not  probable  that  the  accident  would  have  occurred. 
The  appellee  claims  that  it  was  closed,  for  the  reason 
that  Spalding  closed  it,  and  that  the  decedent  must 
have  climbed  over  it  to  reach  the  cable  and  raise  the 
elevator.  Nothing  in  the  evidence  makes  such  an  act 
on  the  part  of  the  decedent  at  all  probable.  He  could 
not  have  passed  the  barrier  by  climbing  over  it  or 
opening  the  gate  without  considerable  effort,  and  that 
he  did  not  make  it  is  shown  to  some  extent  by  the  fact 
that  the  mashers  were  in  his  hands  when  he  was  found 
in  the  elevator.  It  can  not  be  said  that  the  jury  might 
as  readily  have  found  that  the  gate  was  closed  as  that 
it  was  open  at  the  time  of  the  accident.  It  is  not  shown 
that  any  employee  of  the  defendant  used  the  elevator, 
or  was  near  the  gate,  after  Spalding  left  the  third  floor; 
and  that  fact  and  the  further  facts  that  but  three,  or  at 
most  five  minutes  elapsed  after  Spalding  descended 
before  the  deceased  fell,  and  that  the  elevator  was  there 
where  Spalding  had  left  it,  tend  to  show  that  the  gate 
was  left  open  by  Spalding.  The  evidence  also  tends  to 
show  that  the  defendant  had  directed  its  employees 
not  to  light  the  gas  near  the  gate  unless  it  was  neces- 
sary, that  the  decedent  did  not  know  that  merchandise 
had  been  placed  unusually  near  the  gate,  and  that  the 

way  past  the  elevator  was  the  shortest  one  by 
3  which  he  could  reach  his  destination.     It  is  true 

there  is  no  aflfirmative  evidence  of  due  care  on 
the  part  of  the  decedent  to  avoid  the  accident,  and  to 
enable  the  plaintiff  to  recover  it  must  be  shown  that 
the  decedent  was  free  from  negligence.  Patterson  v. 
Railroad  Co.y  38  Iowa,  279;  Nelson  v.  Bailroad  Co.y 
Id.  566.  Direct  and  positive  evidence  that  the  dece- 
dent did  not  by  his  own  negligence  contribute  to  the 
injury  is  not  required.     Where  such  evidence  can  not 
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be  obtained,  it  is  proper  for  the  jury  to  consider  the 
instincts  of  men,  which  naturally  lead  them  to  avoid 
danger,  as  evidence  of  due  care  on  the  part  of  the 
person  injured.  Burns  v.  Railroad  Co.,  69  Iowa,  456,  30 
N.  W.  Rep.  25;  Way  v.  Railway  Co.,  40  Iowa,  345; 
Greenleaf  v.  Railroad  Co.,  29  Iowa,  48.  See,  also, 
Mayo  V.  Railroad,  104  Mass.  140;  Strong  v.  City  oj 
Stevens    Point,   22  N.   W.    Rep.  (Wis.)  428.     There 

was  conflict  in  the  evidence  in  regard  to  some  of 
4         the  material  facts  in  the  case.     We  do  not  say 

that  a  preponderance  of  the  evidence  tends  to 
show  that  they  are  as  we  have  set  them  out,  but  only 
that  the  jury  might  have  found  to  that  eflfect.  The 
deceased  was  familiar  with  the  way  in  which  the 
goods  were  stored  on  the  third  floor.  He  knew  of  the 
elevator  shaft,  and  that  the  gate  might  be  open,  and 
the  elevator  be  below,  and  he  knew,  if  there  was  no 
light,  that  means  for  making  one  were  at  hand.  He 
also  knew  that  he  could  have  returned  to  the  second 
floor  without  going  near  the  elevator.  Whether,  in  view 
of  these  facts,  and  others  which  may  be  relevant,  the 
plaintiflE  has  failed  to  show  that  the  deceased  exercised 
reasonable  care  to  avoid  the  accident,  notwithstanding 
the  inference  which  may  be  drawn  in  his  favor,  is  not  a 
question  of  law  for  the  court,  but  one  of  fact,  which 
should  have  been  submitted  to  the  jury.  The  case  is 
not  governed  by  the  rule  announced  in  Meyer  v.  Houcli, 
85  Iowa,  319,  52  N.   W.  Rep.   235. 

II.     The  fourth  and  last  ground  of  the  motion  for 
the  court  to  direct  a  verdict  was  that  the  plaintiff 

had  failed  to  show  that  he  was  damaged  by  the 
6  accident  and  the  death  of  his  son.     At  the  time 

of  his  death  the  son  was  earning  five  dollars  each 
week,  but  he  had  been  living  away  from  home  about 
nine  weeks  and  was  paying  three  dollars  and  fifty  cents 
a  week  for  his  board.  The  remainder  of  his  earnings 
he  used  for  his  own  purposes,  the  plaintiff  not  receiv- 
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ing  any  of  them.  But  it  is  not  shown  that  the  arrange- 
ment was  permanent,  nor  that  the  son  had  been 
emancipated.  The  plaintiflE  was  entitled  to  his  earnings, 
and  was  liable  for  his  support.  Cooper  v.  McNamara^ 
92  Iowa,  243,  60  N.  W.  Rep.  522;  Porter  v.  Powell, 
79  Iowa,  151,  44  N.  W.  Rep.  295.  As  a  rule,  his  earn- 
ings were  paid  to  the  plaintiflE,  and  the  ordinary  expense 
of  supporting  him  was  but  two  dollars  per  week.  The 
plaintiflE  was  entitled  to  recover  his  earnings  in  excess 
of  the  cost  of  supporting  him.  We  conclude  that  the 
district  court  erred  in  directing  a  verdict  for  defendant, 
and  the  judgment  rendered  is,  therefore,  reversed. 


92    388 

Sarah  Everett  and  Thomas  Everett  v.  Jacob  Orgs-    ^  m\ 
KREY  AND  WiPE,  Appellants.  iii_7i2| 

Will:  Construction.    A  wife  devises  a  life  estate  in  lands  to  her  hus- 

1  band,  remainder  in  C,  and  if  C.  died  before  the  husband,  fee  to  the 
latter.     The  husband,  though  notified  of  the  provisions  of  the  will, 

2  filed  no  acceptance  under  Code,  2452.  Heldy  the  husband  is  enti- 
tled to  nothing  but  one  third  of  the  wife's  land,  in  fee,  and  the  other 
two  thirds  became  vested  in  C,  in  fee,  as  soon  as  the  husband  waived 

8    the  provision  of  the  will. 

KiNNE,  J,,  took  no  part. 

Appeal  from  Tama  District  Court. — Hon  John  R.  Cald- 
well, Judge. 

Tuesday,  October  23,  1894. 

This  is  an  action  for  the  partition  of  certain  real 
estate.  There  was  a  decree  for  the  plaintiffs.  Defend- 
ants appeal. — Affirmed, 

W.  H.  Stivers  and  W.  B.  Louthan  for  appellants. 

Struble  <&  Stiger  for  appellees. 

RoTHROOK,  J. — I.  The  land  involved  in  the  suit 
is  a  tract  of  about  sixty  acres.     It  was  formerly  owned 
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by  Thomas  Everett,  who,  by  his  last  will  and  testa- 
ment, devised  it  to  his  two  daughters,  Lavina  Halstead 
and  Caroline  Croskrey,  in  equal  shares.  The  plaintiff 
Sarah  Everett  purchased  and  now  owns  the  undivided 
one  half  of  said  land  which  formerly  belonged  to 
Lavina  Halstead.  Caroline  Croskrey  continued  to  own 
the  other  undivided  one  half  until  her  death,  which 
occurred  in  May,  1884.  She  had  no  issue,  and  the 
defendant,  Jacob  Croskrey,  is  her  surviving  husband. 
A  short  time  before  her  death,  Caroline  Croskrey  made 
her  last  will  and  testament,  of  which  the  following  is  a 
copy: 

"Know  all  men  by  these  presents  that  I,  Caroline 
Croskrey,  of  Columbia  township,  Tama  county,  Iowa, 
now  being  in  sound  mind  and  in  full  possession  of  my 
mental  faculties,  do  make,  declare,  and  publish  this, 
my  last  will  and  testament.  First,  I  give  and  bequeath 
to  my  husband,  Jacob  Croskrey,  all  the  lands  I  now 
possess,  and  my  interest  in  the  same ;  and  I  bequeath 
to  my  said  husband,  Jacob*  Croskrey,  all  my  right, 
title,  and  interest  in  and  to  all  the  real  estate  situated 
in  the  northwest  quarter  of  section  number  four  in  Col- 
umbia township,  Tama  county,  Iowa,  inherited  by  me 
from  my  father,  Thomas  Everett,  to  have  and  hold  the 
same  during  his  natural  life,  and  after  his  death  it  is 
my  desire  that  said  lands  shall  descend  to  Silas  H. 
Colviu,  to  hold  forever;  and  should  the  said  Silas  H. 
Colvin  die  before  my  said  husband,  Jacob  Croskrey, 
then  and  in  that  event,  the  said  Jacob  Croskrey  is  to 
hold  said  real  estate  in  fee  simple  and  forever,  so  far 
as  my  interest  in  the  same  is  concerned.  Dated  April 
24, 1884. 

** Witness  my  hand  hereunto  set. 

*'Caboline  Cboskbey.'^ 

The  said  will  was  on  the  twenty-fourth  day  of 
November,  1885,  duly  admitted  to  probate.  Before 
and  after  the  probate  of  the  will,  written  notices  of  its 
provisions  were  duly  serVed  on  the  defendant,  Jacob 
Croskrey. 
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Thomas  Everett,  the  original  owner  of  the  land, 
left  a  widow  surviving  him,  to  whom  he  devised  a  life 
estate  in  the  land.  The  widow  died  December  23, 
1891,  and  at  her  death  the  devisees  of  the  fee,  and 
their  grantees  and  representatives,  became  entitled  to 
the  possession  of  the  property. 

When  Jacob  Croskrey  was  served  with  notice  of 

the  provisions  of  the  will,  he  took  no  action  in  the  way 

of  consenting  thereto,  and  has  at  no  time  since,  in  any 

manner,  made  any  election  to  accept  its  pro- 

1  visions.     It  is  provided  by  section  2452   of  the 
Code    that    **the  widow's    share    can    not  be 

affected  by  any  will  of  her  husband  unless  she  con- 
sents thereto  within  six  months  after  notice  to  her  of 
the  provisions  of  the  will  by  the  other  parties  inter- 
ested in  the  estate,  which  consent  shall  be  entered 
on  the  proper  records  of  the  district  court.''  And 
this  section  of  the  statute  applies  equally  to  the  hus- 
band's right  under  the  will  of  the  wife  and  to  the  widow's 
right  under  the  will  of  her  husband.  Shields  v.  Keys, 
24  Iowa,  298.  It  is  conceded  that  Caroline  Croskrey 
was  the  owner  of  an  undivided  one  half  of  the  land. 
If  she  had  died  intestate,  Jacob  Croskrey,  her  husband, 
would  have  been  entitled  to  one  third  in  fee  of  her 
share  as  dower,  which  would  be  one  sixth  of  the 
whole,  and  in  addition  thereto  a  fractional  interest  as 
heir.  lAnton  v.  Crosby^  54  Iowa,  478,  6  N.  W.  Rep. 
726. 

It  is  claimed  in  behalf  of  Jacob   Croskrey  that 

under  the  will  of  his  deceased  wife  he  is  the  owner  in 

fee  of  all  the  interest  which  his  wife  had  in  the 

2  land.     The  contention  is  based  upon  the  peculiar 
phraseology  of  the  devise.     We  need  not  repeat 

the  language  of  the  will  here.  We  think,  by  a  fair 
consideration  of  all  its  provisions,  it  creates  a  life  estate 
only  in  Croskrey.  See  Stivers  v.  Gardner^  88  Iowa, 
307,  55  N.  W.  Rep.  516. 
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There  is  no  claim  that  Croskrey  is  entitled  to  the 
provision  made  for  him  in  the  will,  and  also  a  distribu- 
tive share  as  surviving  husband  under  the  law. 
3  When  the  notices  of  the  provisions  of  the  will 

were  served  upon  him,  if  it  was  his  purpose  to 
take  under  the  will,  he  should  have  made  known  his 
consent  thereto  within  the  six  months,  as  provided  by 
the  section  of  the  Code  above  cited.  Not  having  done 
so,  he  is  presumed  to  have  elected  to  take  his  distribu- 
tive share  under  the  law.  This,  as  we  have  seen, 
invested  him  with  one  third  absolutely,  as  surviving 
husband.  By  his  failure  to  consent  to  the  will,  he  is 
entitled  to  one  third,  as  surviving  husband,  and  it  must 
be  held  that  the  other  two  thirds  of  the  testator's 
interest  passed  to  Colvin  under  the  will.  It  is  to  be 
conceded  that  the  will  provides  that  the  land  shall 
descend  to  Colvin  after  the  death  of  Croskrey.  But 
the  failure  of  the  latter  to  consent  to  the  will  and  take 
his  life  estate  can  not  be  allowed  to  defeat  the  intention 
of  the  testator  that  her  interest  shall  pass  to  Colvin  in 
fee.  * 'When  the  estate  in  remainder  is  dependent 
upon  the  life  estate  of  the  testator's  widow,  who  waives 
the  provisions  of  the  will  and  takes  her  share  under 
the  statute,  it  was  held  that  the  estate  in  remainder 
vested  immediately  upon  the  determination  of  the 
estate  or  interest  of  the  widow.''  2  Redf.  Wills  [3 
Ed.],  258,  and  cases  there  cited. 

It  appears  that  the  plaintiffs  have,  by  judgments, 
executions,  and  sheriflE's  sales,  acquired  whatever  inter- 
est Colvin  had  in  the  land,  and  we  think  the  district 
court  correctly  held  that  Croskrey  is  in  no  position  to 
make  a  valid  claim  to  any  interest  in  the  land  in  excess 
of  his  distributive  share,  which  is  one  third  of  one  half, 
or  one  sixth,  of  the  whole.  The  decree  of  the  district 
court  is  affirmed. 

KiNNE,  J.,  took  no  part  in  the  decision  of  this  case. 
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E.  B.  Hathaway,  Appellant,  v.  The  Illinois  Centbal 
Railway  Company  et  al. 

Master  and  Servant.  A  machinist  in  the  employ  of  a  railroad  had 
authority  to  ask  other  employees  to  assist  him  on  occasions  when  he 

4  could  not  alone  do  some  particular  piece  of  work.  On  one  such  occa- 
sion, in  setting  a  spring,  a  piece  of  rail  was  used  where  ordinarily  a 
square  bar  was.    The  rail  was  more  likely  to  slip.    It  did  slip  and 

2  injure  one  of  said  helping  employees.  This  could  have  been  pre- 
vented had  wood  blocks,  of  which  there  were  a  number  in  the  shop, 

1  been  used  as  wedges.  Held,  the  fact  that  the  machinist  was  negli^ 
gent  in  this  one  instance,  by  failure  to  use  the  wedges,  did  not  make 

4  it  negligence  to  employ  him.  The  work  was  not  connected  with  the 
operation  of  a  railroad.  The  machinist  was  not  a  vice  principal,  and 
the  railroad  was  not  responsible  for  his  negligence.    It  was  not 

8  necessary  to  tell  the  employees  of  the  danger  of  said  work,  as  they 
knew  it  themselves. 

Appeal  from  Lyon  District  Cowrt. — Hon.   Soott  M. 
Ladd,  Judge. 

Tuesday,  Octobeb  23, 1894. 

This  action  is  against  the  Dubuque  &  Sioux  City 
and  the  Illinois  Central  Railroad  Companies;  the 
former  being  the  owner  and  lessor,  and  the  latter  the 
lessee  and  operator,  of  what  is  known  as  the  Illinois 
Central  Railroad.  The  action  is  to  recover  for  personal 
injuries  sustained  by  the  plaintiflE  while  in  the  employ 
of  the  Illinois  Central  Railroad  Company,  as  engine 
dispatcher,  at  its  roundhouse  at  Cherokee,  and  while 
engaged,  under  the  direction  of  one  Gus  Wehe,  another 
employee,  in  putting  a  spring  into  one  of  defendants^ 
engines.  Plaintiff  alleges  that  he  was  working  under 
said  Wehe,  his  superior  employee,  who  had  authority 
over  plaintiff,  and  that  he  was  injured  as  stated  while 
assisting  in  putting  in  the  spring  as  ordered  by  Wehe. 
He  charges  that  Wehe  was  a  careless,   reckless,   and 
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incompetent  employee;  that  he  carelessly,  recklessly, 
and  negligently  caused  the  lever  being  used  in  placing 
said  spring  to  be  driven  from  its  place,  by  reason  of 
which  plaintiflE  was  injured;  that  defendants  were  neg- 
ligent in  not  providing  safe  and  sufl5cient  tools  for  said 
work,  and  in  requiring  plaintiflE  to  work  with  the  tools 
furnished,  and  in  not  informing  him  of  the  danger  of 
working  with  said  tools.  In  an  amendment,  plaintiflE 
states  wherein  the  tools  furnished  were  insuflBcient  and 
unsafe.  Defendants  answered,  denying  generally,  and 
alleging  contributory  negligence.  At  the  conclusion 
of  the  evidence  oflEered  by  plaintiflE,  the  defendants 
moved  for  a  verdict  on  grounds,  in  substance,  as  fol- 
lows: That  the  evidence  is  not  suflScient  to  sustain  a 
verdict  for  plaintiflE;  that  there  is  no  evidence  of  neg- 
ligence in  employing  Wehe ;  there  is  no  evidence  of 
negligence  distinct  from  such  negligence  of  coem- 
ployees  as  may  have  occurred;  that  plaintiflE  was 
negligent;  that  he  knew  the  kind  of  tools  being  used, 
and  of  the  danger,  and  continued  at  the  work;  and 
that  the  injury  did  not  occur  in  the  use  and  operation 
of  the  railroad.  The  motion  was  sustained,  the  court 
holding  as  follows:  ** It  seems  to  me  that  under  the 
authorities  cited,  and  the  decisions  of  the  supreme 
court  of  Iowa,  Wehe  was  not  the  superior  of  plaintiflE 
in  the  employment  thereof.  It  also  appears  to  me  that 
the  injury  resulted  from  the  failure  of  Wehe  to  put  the 
wooden  block  in  the  place  described  by  the  witnesses, 
rather  than  from  the  use  of  a  defective  bar;  and, 
believing  that  the  evidence  so  shows,  the  motion  of  the 
defendants  will  be  sustained,  and  the  jury  instructed 
to  return  a  verdict  for  the  defendants,  on  the  ground 
that  there  is  no  negligence  shown.  ^'  PlaintiflE's  motion 
for  a  new  trial  was  overruled,  and  judgment  entered 
against  him  on  the  verdict,  from  which  judgment  he 
appeals. — Affirmed. 

McMillan  &  Bunlap  for  appellant. 
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J.  F.  Dimcombe  and  J.  M.  Parsons  for  appellees. 

Given,  J. — I.  The  manner  of  connecting  a  spring, 
as  was  sought  to  be  done  in  this  instance,  is  as  follows: 
An  iron  bar,  about  five  feet  long,  is  placed  on  top  of 
the  spring,  one  end  of  which  is  connected  with  the  end 
of  thespring,  the  other  end  projecting  beyond  the  spring. 
A  strong  lever,  about  nine  feet  long,  is  connected  with 
and  below  the  projecting  end  of  the  bar  so  that  by  pry- 
ing down  upon  it  the  spring  is  brought  into  position  to 
be  connected  with  the  hanger  by  inserting  an  iron  bolt. 
Wooden  wedges  or  blocks  are  sometimes  placed  between 
the  spring  and  the  wheels  to  keep  the  bar  from  turning 
when  the  pressure  is  applied.  A  piece  had  been  cut  off 
the  two-inch  square  steel  bar  previously,  and  on  this 
occasion  a  piece  of  the  top  of  a  railroad  rail  was  used — 
**the  top  of  a  railroad  rail;  the  part  that  the  wheels  run 
on.  It  was  somewhere  about  five  feet  long.  It  was  cut 
off  down  where  the  web  commences.  It  was  rounding 
on  both  sides.''  No  wedges  were  placed  between  the 
spring  and  the  wheel.  The  plaintiff  and  two  other  em- 
ployees were  on  the  lever  prying  down,  and  Mr.  Wehe 
was  directing  their  movements  and  attending  to  insert- 
ing the  iron  bolt.  The  men  having  the  spring  suflBciently 
pressed  down,  and  Mr.  Wehe  finding  the  parts  not 
exactly  in  position,  he  inserted  a  small  iron  bar  to 
bring  them  into  position ;  and  just  then  the  piece  of 
railroad  rail  on  top  of  the  spring,  not  being  blocked  or 
wedged,  turned  so  as  to  throw  the  small  iron  bar 
against  the  plaintiff,  breaking  his  jaw,  and  inflicting 
other  injuries. 

II.  It  is  not  claimed,  nor  could  it  be,  on  this 
record,  thab  this  case  is  within  the  provisions  of  section 
1307  of  the  Code.  Neither  the  employment  in  which 
the  plaintiff  was  engaged  at  the  time  he  was  injured, 
nor  the  wrongs  complained  of,  were  '4n  any  manner 
connected  with  the  use  and  operation  of  any  railway/' 
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as  contemplated  in  said  section.    It  is  said  in  appel- 
lant's argument:  "The  plaintiflE's  cause  of  action 

1  is  based:  First.  Upon  the  negligence  of  the 
company  in  placing  the  plaintiflE  under  the  direc- 
tion and  authority  of  a  careless,  reckless,  and  incompe- 
tent employee.  Second.  Negligence  in  not  providing 
safe  and  sufficient  tools  for  the  plaintiff  to  work  with. 
Third.  Negligence  in  not  informing  the  plaintiff  of 
the  danger  of  working  with  said  insufficient  and  unsafe 
tools  and  appliances,  and  placing  him  in  a  dangerous 
position.'^  There  is  no  evidence  that  Q-us  Wehe  was  a 
reckless,  careless,  or  incompetent  person,  except  the 
circumstances  of  the  accident.  He  was  experienced  in 
the  kind  of  work  to  be  done,  and  there  is  no  evidence 
that  the  company  had  any  reason  to  believe  that  he 
was  careless  or  reckless.  Conceding  that  he  was 
careless  and  reckless  on  this  occasion,  that  does  not 
show  that  the  company  was  negligent  in  employing 
him.  It  was  the  duty  of  the  company  to  exercise  care 
in  the  selection  of  its  employees.  As  already  stated, 
Wehe  was  competent,  so  far  as  skill  and  experience  are 
concerned,  and  there  is  no  evidence  that  the  company 
employing  him  had  any  reason  to  believe  that  he  would 
be  either  reckless  or  careless  in  performing  his  duties. 
Something  is  said  about  the  presence  of  Mr.  Guernsey, 
the  foreman  of  all  the  men  employed  in  the  shops  and 
roundhouse,  for  a  minute  or  two,  as  the  work  was  pro- 
gressing, prior  to  the  accident.  It  is  not  alleged,  nor 
is  there  any  evidence,  that  Mr.  Guernsey  was  incompe- 
tent, or  guilty  of  any  negligence  with  respect  to  the 
means  by  which  the  work  was  being  done.  There  is 
an  entire  absence  of  evidence  to  sustain  the  charge  that 
the  company  was  negligent  in  placing  plaintiff  under 
the  direction  and  authority  of  a  careless,  reckless,  and 

incompetent  employee.   The  complaint  as  to  the 

2  tools  and  appliances  furnished  relates  entirely 
to  the  large  iron  bar.     While  it  is  true  the  bar 

used  on  this  occasion  was  different  from  that  formerly 


Digiti 


ized  by  Google 


Oct.  1894]  Hathaway  v.  III.  Cent.  Wy  Co.  341 

used,  and  possibly  more  liable  to  turn  when  the  pres- 
sure was  applied,  it  is  unquestionably  true  that,  had 
blocks  been  used,  it  could  not  have  turned.  The  prox- 
imate cause  of  the  accident  was  not  the  kind  of  bar 
used,  but  that  it  was  used  without  blocks.  The  blocks 
required  were  pieces  of  wood  about  four  inches  thick, 
such  as  could  be  picked  up  in  the  roundhouse  or  shops 
at  any  time;  hence  there  was  no  failure  to  furnish 
them.  See  Potter  v.  Bailroad  Co.,  46 Iowa,  404.  There 
is  no  evidence  to  sustain  the  charge  that  defendants 
were  negligent  in  the  employment  of  Mr.  Wehe,  or  in 
furnishing  tools  or  appliances  so  unsafe  and  unsuitable 
as  to  have  caused  the  accident. 

III.     The  further  claims  of  appellant  are  that  Mr. 
Wehe  was  a  vice  principal,  for  whose  acts  the  defend- 
ants are  liable,  and  that  Wehe  was  negligent  in  not  in- 
forming plaintiff  of  the  danger  of  working  with 

3  the  tools  being  used,  in  placing  him  in  a  place  of 
danger,  and  in  not  using  blocks  to  keep  the  bar 

from  turning.  Plaintiff  had  frequently  assisted  in  this 
kind  of  work,  was  familiar  with  it,  and  knew  the  kind 
of  appliances  being  used,  the  manner  of  their  use, 
and  the  dangers  attending  the  work.  All  this  was  not 
only  open  to  his  observation,  but  was  actually  observed 
by  him.  There  was  certainly  no  negligence  in  not  in- 
forming him  of  that  which  he  already  knew,  nor  in 
placing  him  in  a  position,  the  dangers  of  which  were  as 
well  known  to  him  as  they  were  to  any  one  else.  We 
have  said  that  the  failure  to  use  blocks  was  the  imme- 
diate cause  of  the  accident;  also,  that  there  was  no 
failure  to  furnish  blocks,  as  they  could  be  found  about 
the  shop  at  any  time.  Wehe  had  the  direction  of  the 
work,  and,  while  any  of  the  employees  could  have  pick- 
ed up  and  placed  the  blocks,  it  was  certainly  the 

4  duty  of  Mr.  Wehe  to  see  that  it  was  done,  if 
blocks  were  necessary.  There  was  evidence  tend- 
ing to  show  that  Wehe  was  negligent  in  not  causing 
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blocks  to  be  used,  but  the  question  remains  whether 
the  defendants  are  liable  for  that  negligence.  There 
is  no  conflict  in  the  evidence  as  to  the  nature  of  Wehe's 
employment  and  duties.  He  was  a  machinist,  and  was 
employed  to  make  such  repairs  on  engines  as  were 
made  in  the  roundhouse.  He  had  no  men  assisting 
him,  or  under  his  direction,  except  as  he  occasionally 
called  upon  plaintiflE  and  certain  other  employees  to  aid 
in  work  that  he  could  not  do  alone,  such  as  taking  out 
and  putting  in  springs.  Plaintiff  and  said  other  em- 
ployees were  ordered  by  their  superior,  the  foreman  of 
the  shops  and  roundhouse,  to  assist  Mr.  Wehe,  when 
called  upon  by  him.  Plaintiff  and  these  other  employees 
worked  under  Mr.  Wehe's  direction  only  when  occa- 
sionally assisting  him  in  work  that  he  could  not  do 
alone.  At  all  other  times  their  employment  was  inde- 
pendent of  Wehe,  and  not  under  his  direction.  It  was 
only  when  occasionally  assisting  him,  and  as  to  the 
particular  work  then  being  done,  that  he  had  any 
authority  to  direct  or  control  the  plaintiff  or  said  other 
employees.  They  were  not  employed  by  him,  nor  were 
they  subject  to  be  discharged  by  him.  The  mere  fact 
that  Mr.  Wehe  had  such  occasional  authority  over  these 
employees  did  not  make  him  a  vice  principal,  nor  their 
superior,  so  as  to  charge  the  defendants  with  his  negli- 
gence. Notwithstanding  this  authority,  they  were  co- 
employees.  See  Peterson  v.  Mining  Co.j  50  Iowa,  673; 
Foley  V.  Bailway  Go.^  64  Iowa,  650,  21  N.  W.  Rep. 
124;  Bennv.  Null,  65  Iowa,  407,  21  N.  W.  Rep.  700; 
Baldwin  v.  Bailroad  Co.y  68  Iowa,  37,  25  N.  W.  Rep. 
918. 

IV.  Counsel  have  discussed  at  some  length  the 
question  whether  plaintiff,  knowing  of  the  kind  of  ap- 
pliances being  used,  waived  these  causes  of  complaint 
by  continuing  ^t  the  work  as  he  did.  As,  for  the 
reasons  already  stated,  the  judgment  of  the  district 
court  must  be  affirmed,  we  need  not  consider  this  con- 
tention.   Affirmed. 
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Benjamin   Betts    et    al.    v.    The    Chicago,     Rook 
Island  &  Pacific  Railway  Company,  Appellant. 

Oarriers:     transportation    of   stock.      A  carrier    is   liable    for 

1  injories  to  stock  caused  by  its  kicking,  where  it  carries  it  in  cars  so 
built  as  that  a  slight  kick  from  it  would  break  the  car.    He  is  bound 

2  to  provide  a  reasonably  safe  car  for  the  transportation,  having  in 
view  such  conduct  of  the  stock  as  is  usual  and  ordinary,  even  though 

3  such  conduct  may  be  due  to  its  natural  propensities.  But  if  such  a 
car  is  provided,  and  the  stock  is  injured  because  of  its  natural 
propensities  to  kick  or  otherwise  act,  he  is  not  liable.  McCoy  v. 
Bailway  Ck>.,  44  Iowa,  424,  distinguished. 

Bzpert  testimony    may  be  given  on  whether  a  car  is  safe  for  trans- 

4  porting  stock.  Curl  v.  Bailway  Co.,  63  Iowa,  417;  Barnes  v.  Town,  46 
Iowa,  567,  and  Spears  v.  Town,  66  Iowa,  721,  distinguished. 

Appeal  from    Keokuk  District    Court. — ^Hon.    Heney 
Banks,  Jr.,  Judge. 

Monday,  October  22, 1894. 

Action  for  injury  to  stock  shipped  on  defendant's 
line  of  road.  Judgment  for  plaintiffs,  and  the  defend- 
ant appealed. — Affirmed. 

Thomas  S.  Wright^  Bobert  Mather j  and  Craig^ 
McCrary  <&  Craig  for  appellant. 

J.  F.  Smith  for  appellees. 

Granger,  C.  J. — I.  Plaintiffs  shipped  from  Des 
Moines  to  Keokuk,  Iowa,  on  defendant's  line  of  road, 
a  car  load  of  horses  and  mules.  When  the  car  reached 
its  destination,  it  was  found  that  some  of  the  slats 
forming  the  sides  and  inclosure  of  the  car  had  been 
broken,  and  that  one  horse  and  two  mules  were  in- 
jured. Just  how  the  injury  occurred  does  not  con- 
clusively appear,  but  it  is  appellant's  theory  that  it 
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was  caused  by  the  kicking  of  the  animals,  and  such  a 
conclusion  has  support  in  the  evidence.  The  petition 
is  in  three  counts,  and  appellant  contends  that  it  is 
apparent  from  the  record  that  the  findings  for  the 
plaintiflEs  are  based  on  the  averments  of  the  third  count, 
and  that  view  may  obtain  in  our  consideration  of  the 
case.  The  grounds  of  recovery,  as  stated  in  the  third 
count,  are  that  the  car  *'was  unfit  for  the  purposes 
of  shipping  stock,  by  reason  of  its  weakness  and 
unfitness. ^^  The  following  instructions  are  made  a 
ground  of  complaint:  '*It  was  the  duty  of  the  defend- 
ant railway  company  to  provide  a  suitable  car  and  one 
of  sufficient  strength  for  the  purpose  of  shipping  mules 
and  horses;  and  if  the  defendant  failed  to  do  so,  and, 
by  reason  of  such  failure  or  neglect,  some  of  the 
animals  shipped  in  said  car  were  injured,  the  defend- 
ant is  liable  for  the  injury  caused  thereby  to  said 
animals.  When  a  railway  company  undertakes  to 
carry  horses  and  mules,  they  are  bound  to  furnish 
such  cars  as  are  strong  enough  to  hold  such  animals 
from  injuring  themselves  by  reason  of  the  weakness  of 
such  car;  and  if  you  find  the  car  was  broken  in  which 
the  stock  of  plaintiff  was  shipped  from  Des  Moines, 
and  that  same  was  broken  by  the  ordinary  acts  and 
usual  conduct  of  such  stock  when  carried  on  cars  on 
a  railway,  then,  as  to  this  issue,  you  will  find  for  plain- 
tiflE.^^  Defendant  asked  instructions  embodying  the 
rule  that  if  the  car  was  reasonably  safe  for  the  purpose 
of  carrying  stock,  and  that  the  ^^stock,  by  reason  of 
fear,  anger,  excitement,  or  from  any  other  cause  in  the 
nature  of  the  animal  to  kick,  did  kick,  and  break  holes 
in  the  sides  of  the  car,  whereby  some  of  the  legs  of  the 
animals  were  skinned,  and  they  injured  themselves 
from  their  own  vicious  natures,  *  *  *  without 
fault  or  negligence  on  the  part  of  defendant,"  it  would 
not  be  liable.  Properly  considered,  we  do  not  think 
there  is  an  essential  difference  between  the  rule  asked 
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and  the  one  given.  We  understand  the  rule  to  be  that 
the  company  must  provide  a  reasonably  safe  car  for 
the  transportation  of  stock,  and  that  when  such  a  car 
is  provided,  and  stock  is  injured  because  of  its  vicious- 
ness  or  disposition  to  kick  or  otherwise  so  act  as  to 
injure  itself,  or  one  animal  injures  another,  where  the 
injury  is  not  a  result  of  neglect  on  the  part  of  the 
company  to  properly  care  for  the  stock,  the  company 
is  not  liable.  This  is  the  rule  of  McCoy  v.  Railway  Co.j 
44  Iowa,  424;  Kinnick  v.  Railway  Co.,  69  Iowa,  665, 
29  N.  W.  Rep.  772.  It  is  not,  however,  to  be  understood 
that  a  reasonably  safe  car  is  one  that  will  merely  hold 
or  confine  the  stock  for  transportation,  but  it  must  be 
a  car  reasonably  safe  for  transporting  the  stock  with- 
out injury  from  any  causes  that  should  be  reasonably 
anticipated.  In  Kinnick  v. Railway  Co., supra j  the  McCoy 
Case  is  referred  to,  and  the  rule  is  announced  **that, 
when  the  cause  of  damage  for  which  recompense  is 
sought  is  connected  with  the  character  or  propensities 
of  the  animals  undertaken  to  be  carried,  the  ordinary 
responsibility  of  the  carrier  does  not  attach. ^^  Ap- 
pellant relies  on  this  rule,  and  insists  that  the  company 
was  not  required  to  furnish  a  car  in  which  the  animals 
would  not  be  injured  by  kicking,  because  the  damage 
is  the  result  of  the  character  or  propensities  of  the 
animals  to  kick.  That  is  giving  to  the  rule,  as  an- 
nounced, too  broad  a  construction. 

The  facts  of  the  cases  in  which  the  rule  has  been 
announced  indicate  very  fairly  its  intended  scope.  It 
is  surely  not  to  be  thought  that  if  a  car  is  so  constructed 
that  stock,  from  its  natural  disposition  to  crowd,  should 
be  injured  because  of  a  manifestly  faulty  construction 
of  the  sides  of  a  car,  the  company  would  not  be  liable. 
Such  a  rule  would  not  be  contended  for;  and  it  will  be 
conceded,  we  think,  that  the  company,  in  the  construc- 
tion of  its  cars  for  such  a  purpose,  must  have  in  mind 
that  stock  so  confined  is  likely  to  crowd  and  be  forced 
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against  the  sides  of  a  car,  and  it  must  so  construct  its 
cars  as  to  avoid  unnecessary  injury.  If  this  is  correct, 
the  literal  application  of  the  rule  as  claimed  by  appel- 
lant can  not  obtain,  and  it  certainly  should  not.  Horses 
and  mules,  when  thus  confined,  may  not  be  as  likely 
to  kick  as  to  crowd,  but  we  can  not  say  that  it  is 
unusual  for  them  to  both  crowd  and  kick,  at  least  to 
some  extent.    We  do  not  think  that  a  car,  the 

1  sides  of  which  are  so  constructed  that  a  slight 
kick  from  a  horee  or  mule  would  break  them, 

would  be  suflBcient  for  such  shipments.    It  is  not  for 

us  to  determine  what  would  be  a  reasonably  safe  car 

for  such  purposes,  because  it  is  a  question  of  fact,  or, 

at  least,  it  is  generally  so.    The  superior  court 

2  only  permitted  a  recovery  if  the  car  **was  broken 
by  the  ordinary  acts  and  usual  conduct  of  such 

stock  when  crowded  on  cars  on  a  railway.'^  It  also 
told  the  jury  that  **if,  from  the  whole  case,  you  find 
that  defendants  used  due  care,  and  furnished  a  suita- 
ble car  for  the  purpose  of  shipping  horses  and  mules, 
and  that  the  injury  was  caused  by  the  natural  propen- 
sities of  the  said  animals,^'  the  plaintiffs  could  not 

3  recover.     We  think  the  rule  of  the  instructions, 
somewhat  concisely  stated,  is  that  the  company 

was  bound  to  provide  a  reasonably  safe  car  for  the 
transportation  of  such  stock,  having  in  view  such  con- 
duct as  is  usual  or  ordinary  for  it,  even  though  such 
conduct  might  be  the  result  of  the  natural  propensities 
of  such  stock,  and  that  the  company  was  liable  for 
damages  resulting  from  a  neglect  to  do  so ;  but  that  if 
such  a  car  was  provided,  and  the  stock  was  injured 
because  of  its  natural  propensity  to  kick  or  otherwise 
act,  there  could  be  no  recovery.  Of  such  a  rule  appel- 
lant has  no  just  ground  of  complaint. 

II.     One  of  the  plaintiffs,  after  stating  that  he  was 
familiar  with  the  shipping  of  stock  in  stock  cars,  that 
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he  had  been  shipping  about  nine  yeare,  and  had  exper- 
ience as  to  what  cars  would  hold  stock  and  those 
4  that  would  not,  was  asked :  * '  State  whether  or  not 
the  bars  in  that  car  were  sufficient  and  suitable 
to  hold  horses.^'  And  he  answered,  against  objections, 
that  they  were  not.  It  is  urged  that  it  was  error  to 
permit  the  answer.  We  do  not  think  so.  The  claim 
is  that  it  was  stating  a  conclusion,  so  as  to  bring  it 
within  the  rule  of  Curl  v.  B'y  Co.,  63  Iowa,  417,  16  N. 
W.  Rep.  69,  and  19  N.  W.  Rep.  308;  Barnes  v.  Town 
of  Newton,  46  Iowa,  567 ;  and  Spears  v.  Town  of  Mt. 
Ayr,  66  Iowa,  721,  24  N.  W.  Rep.  504.  In  two  of  the 
cited  cases  it  was  held  that  it  was  not  competent  for  a 
witness  to  state  a  conclusion  as  to  whether  or  not  a 
sidewalk  was  dangerous,  but  that  the  facts  should  be 
stated,  and  leave  the  conclusion  to  the  jury.  In  the 
other  case  an  important  issue  was  as  to  whether  or  not 
a  conductor  allowed  a  passenger  reasonable  time  in 
which  to  pay  his  fare  before  ejecting  him  from  the  car; 
and  it  was  held  that  the  conductor,  as  a  witness,  could 
not  state  the  conclusion  that  he  did  give  such  time. 
In  those  cases,  when  the  facts  were  stated,  the  jury  could 
■  as  well  find  the  conclusion  as  the  witness  could  form 
one  from  his  knowledge  of  the  facts ;  for,  with  the  facts 
known,  no  particular  experience,  skill,  or  knowledge 
was  necessary  to  reach  the  conclusion.  But  the  char- 
acter of  a  car  that  will  meet  the  requirements  for 
shipping  stock  is  to  be  known  from  experience  or 
observation  as  to  what  will  meet  the  test.  To  reach 
such  a  conclusion,  one  should  have  knowledge  of  the 
usual  habits  of  stock  when  confined  in  cars,  and  what 
kind  of  cars  have,  and  have  not,  proved  sufficient  for 
such  purposes. 

We  think  there  was  no  error  in  the  ruling  of  the 
court.  There  are  no  other  assignments  so  argued  as  to 
authorize  their  consideration.     The  judgment  is  af- 

FIBHED. 
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DooLiTTLE  &  Shebman  v.  Shebidan  Shaw,  Appellant. 

Gonversion.    The  mere  fact  that  a  horse  is  driven  beyond  the  point 
1-2-3  fixed  in  hiring  him,  will  not  show  conversion. 

SundAy  Contract.    It  is  not  material  that  a  conversion  occnrs  in 
4    carrying  out  a  contract  made  on  Sunday. 

AppeaV  from   Delaware   District    Gov/rt. — ^HoN.  Fbbd 
O^DoNNELL,  Judge. 

Tuesday,  Ootobee  23,  1894. 

Action  for  the  recovery  of  the  value  of  a  horse. 
Verdict  for  plaintiflEs.    Defendant  appeals. — Beversed. 

A.  A.  House  for  appellant. 

No  appearance  for  appellees. 

KiNNE,  J. — PlaintiflE^s  cause  of  action  is  stated  in 
two  counts.  The  first  charges  that  on  September  1, 
1892,  defendant  had  and  received  from  the  plaintiflE  a 
pair  of  horses  and  buggy,  of  the  value  of  two  hundred 
and  fifty  dollars,  to  drive  from  Delhi,  Iowa,  to  Man- 
chester, Iowa;  that  defendant  drove  said  horses  so 
immoderately,  and  so  neglected  their  care,  that  one  of 
them  became  sick,  and  defendant,  knowing  said  fact, 
continued  to  drive  and  abuse  said  horse  until  his  death ; 
that  plaintiflEs  were  damaged  in  the  sum  of  one  hundred 
doUai'S.  In  a  second  count,  plaintiflEs  aver  that  they 
paid  two  dollars,  at  defendant's  instance,  to  have  the 
horse  buried.  In  an  amendment  it  is  averred  that  the 
team  and  buggy  were  loaned  to  defendant  to  go  from 
Delhi  to  Manchester  and  return,  and  that  defendant, 
after  driving  to  Manchester,  converted  said  team  and 
buggy  to  his  own  use,  and  failed  to  return  said  team  as 
received,  and  still  fails  to  return  one  of  said  horses. 
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which  horse  was  worth  odc  hundred  dollars,  for  which 
they  pray  judgmeot.  Defendant  denied  all  of  the  alle- 
gations of  the  original  petition.  Afterward,  in  an 
amendment,  he  pleaded  that  the  contract  of  letting  and 
hiring  set  out  in  the  petition,  and  the  damage  growing 
ont  of  the  same,  and  all  matters  set  out  in  the  amend- 
ment, occurred  on  Sunday,  and  no  right  of  action  can 
be  maintained  thereon.  There  was  a  trial  to  a  jury, 
and  a  verdict  for  plaintiffs. 

II.  On  Sunday,  September  4,  1892,  defendant 
hired  of  plaintiffs  a  team  of  horses  and  a  buggy  to 
drive  from  Delhi  to  Manchester  and  return.  After 
arriving  at  Manchester  he  drove  six  or  seven  miles  into 
the  country.  He  then  returned  to  Manchester,  where 
he  let  one  Luke  Connelly  drive  the  team  to  the  fair 
ground  and  back,  after  which  defendant  and  Connelly 
started  on  the  return  trip  to  Delhi,  and,  when  about 
midway  between  the  two  places,  one  of  the  horses  was 
taken  sick  and  died.  At  the  close  of  plaintiff's  testi- 
mony, defendant  moved  for  a  verdict,  which  motion 
was  overruled.  The  grounds  of  the  motion  were,  firsts 
that  the  testimony  showed  a  letting  of  the  team  on 
Sunday,  and  plaintiffs  did  not  bring  themselves  within 
the  exceptions  of  the  statute  prohibiting  work  on  that 
day;  second^  that  it  was  not  shown  that  the  death  of  the 
horse  was  caused  by  driving  to  a  place  other  or  differ- 
ent from  the  place  where  it  is  alleged  the  horses  were  let 
to  be  driven;  and,  third j  no  negligence  or  misconduct 
of  the  defendant  is  shown  in  the  management  or  driv- 
ing of  said  horse.  We  need  not  consider  the  ruling  on 
this  motion,  as  the  questions  therein  presented  are  also 
raised  in  the  further  progress  of  the  trial.  In  the  sev- 
enth and  eighth  instructions  given  by  the  court  to  the 
jury,  they  were  told,  in  substance,  that  if  defendant 
hired  the  team,  and  drove  them  so  immoderately,  and 
was  so  negligent  in  caring  for  them,  that  one  of  them 
became  sick,  and  defendant,  with  knowledge  of  such 
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sickness,  continued  to  drive  and  abuse  the  horse  until  it 
died,  and  if  such  treatment  was  such  as  an  ordinarily 
prudent  man  would  not  give  such  horse  under  like  cir- 
cumstances, and  if  the  contract  of  hiring  was  made  on 
Sunday,  they  should  find  for  the  defendant.  No  com- 
plaint is  made  of  these  instructions,  and,  whether  right 
or  wrong,  they  are  to  be  treated  as  the  law  of  the  case, 
so  far  as  the  cause  of  action  stated  in  the  first  count  is 
concerned.  The  case,  then,  is  to  be  considered,  so  far 
as  legal  errors  are  concerned,  with  reference  to  the 
cause  of  action  for  the  conversion  of  the  horse. 

III.     The    court    gave    the    jury    the    following 

instruction:     *'(9)  If  you  find  from  the  evidence  that 

the  team  was  hired  or  given  to  defendant  only 

1  for  the  purpose  of  driving  from  Delhi  to  Man- 
chester, and  that,  being  so  hired,  defendant,  with- 
out the  consent  of  plaintiffs,  drove  some  miles  away 
from  the  line  of  travel  between  said  towns,  to  a  place 
not  contemplated  by  the  contract  of  hire,  then  such 
use  of  the  team  would  be  a  conversion  of  the  same  by 
the  defendant,  and  the  plaintiffs  might  elect  to  recover 
the  value  of  any  part  of  such  team  and  buggy  as  was 
not  returned  to  and  accepted  by  them  after  knowledge 
of  such  conversion ;  and  plaintiffs  would  have  a  right 
to  recover,  if  you  find  such  to  be  the  fact,  even  though 
the  evidence  disclosed  that  the  contract  of  hire  by 

which  defendant  secured  possession  of  the  prop- 

2  erty  was  made  on  Sunday.'^    The  instruction 
lays  down  the  broad  rule  that  a  mere  diversion 

from  the  line  of  travel,  or  going  beyond  the  point  for 
which  the  horse  was  hired,  will,  without  more,  amount 
to  a  conversion  of  the  animal,  for  which  an  action  will 
lie.  What  will  amount  to  a  conversion  in  such  cases  is 
the  question  we  must  determine. 

In  Spooner  v.  Manchester^  133  Mass.  270,  the 
court  defined  a  conversion  as  follows:  ** Conversion 
is  based  upon  the  idea  of  an  assumption  by  the  de- 
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fendant  of  a  right  of  property,  or  a  right  of  dominion 
over  the  thing  converiied,  which  casts  upon  him  all  the' 
risks  of  an  owner;  and  it  is,  therefore,  not  every 
wrongful  intermeddling  with,  or  wrongful  asportation, 
or  wrongful  detention  of,  personal  property,  that 
amounts  to  a  conversion.  Acts  which  themselves  im- 
ply an  assertion  of  title  or  of  a  right  of  dominion  over 
personal  property,  such  as  a  sale,  letting,  or  destruction 
of  it,  amount  to  a  conversion,  even  though,  the  de- 
fendant may  have  honestly  mistaken  his  rights;  but 
acts  which  do  not  themselves  imply  an  assertion  of 
title,  or  of  a  right  of  dominion  over  such  property, 
will  not  sustain  an  action  of  trover  unless  done  with 
the  intention  to  deprive  the  owner  of  it  permanently 
or  temporarily,  or  unless  there  has  been  a  demand  for 
the  property,  and  a  neglect  or  refusal  to  deliver  it, 
which  are  evidence  of  a  conversion.'^  Evans  v.  Masotiy 
64  N.  H.  98,  5  Atl.  Rep.  766.  In  Story  on  Bailments 
(section  413a),  after  stating  the  rule  as  to  what  is  a 
conversion  in  such  cases,  it  is  said:  ^'But,  although 
this  is  the  general  rule,  a  question  may  arise  how  far 
the  misconduct  or  negligence  or  deviation  from  duty 
of  the  hirer  will  aflEect  him  with  responsibility  for 
a  loss  which  would  and  must  have  occurred,  even  if  he 
had  not  been  guilty  of  any  such  misconduct,  negligence, 
or  deviation  from  duty.''  He  also,  in  the  same  con- 
nection, says:  *'The  question,  therefore,  in  the  pres- 
ent state  of  the  authorities,  must  still  be  deemed  open 
to  controversy.  Wherever  it  is  discussed  it  will  deserve 
consideration,  whether  there  is,  or  ought  to  be,  any 
diflference  between  cases  where  the  misconduct  of  the 
hirer  amounts  to  a  technical  or  an  actual  conversion 
of  the  property  to  his  own  use,  and  cases  where  there 
is  merely  some  negligence  or  omission  or  violation  of 
duty  in  regard  to  it,  not  conducing  to  the  loss.'' 
Schouler,  Bailments,  page  137,  referring  to  this  same 
matter,  says:     *'It  is  not  difficult  to  conceive  that  the 
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technical  misuse  might  occur  without  an  actual  abuse 
of  the  terms  of  hire,  and  where  it  would  be  harsh  to 
visit  deviation  with  such  disastrous  penalties.'' 

We  are  not  willing  to  give  our  sanction  to  the 
broad,  and,  when  applied  to  a  case  like  that  at  bar, 
harsh  rule  of  the  instruction.  It  must  be  borne  in 
mind  that,  in  almost  every  case  where  that  strict  rule 
has  been  applied,  the  facts  have  shown  that  the  hirer, 
in  addition  to  departing  from  the  contract  line  of 
travel,  was  guilty  of  negligence  or  of  willful  miscon- 
duct, or  that  he  injured  or  destroyed  the  property 
while  outside  of  the  limits  of  the  contract  of  hiring. 
Schouler,  Bailm.,  p.  137;  Farkas  v.  Powell^  13  S.  E. 
Rep.  (Ga.)  200.  In  the  case  last  cited  the  action  was 
for  the  value  of  a  horse  which  had  died,  and  which  it 
was  alleged  defendant  had  ridden  beyond  the  place 
he  had  hired  him  to  go,  and  that  by  negligence  or 
craelty  the  horse  had  been  so  injured  as  to  cause  his 
death.  The  horse  was  hired  to  ride  from  Albany  to 
the  Whitehead  place,  in  the  country,  a  distance  of  five 
miles,  and  was  to  be  returned  by  11  o'clock  at  night. 
When  defendant  arrived  at  the  Whitehead  place  he 
learned  that  the  person  he  wished  to  see  was  at  the 
Bryant  place,  three  or  four  miles  further  on,  and  he 
rode  on  to  that  place.  He  remained  there  two  hours  and 
a  half,  and  left  about  9:30  p.  m.  for  Albany.  On  the 
return,  and  between  the  Whitehead  place  and  Albany, 
the  horse  fell  in  the  road.  He  got  the  horse  up  on  his 
feet,  and  led  him  three  miles,  when  he  again  fell. 
After  getting  him  on  his  feet  again,  he  put  him  in  a 
lot  near  by,  and  went  into  town,  and  notified  the 
plaintiff  where  the  horse  was,  and  of  his  condition. 
The  horse  died.  It  appeared  that,  when  defendant 
got  the  horse  to  go  upon  his  journey,  he  was  sound 
and  in  good  condition,  and  showed  no  signs  of  disease. 
The  defendant  showed  that  he  rode  the  animal  moder- 
ately.   It  was  held  that  there  was  a  technical  conver- 
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sion  of  the  horse,  and,  if  the  horse  had  been  injured 
while  beyond  the  point  to  which  he  was  hired  to 
go,  defendant  would  have  been  liable,  whether  the 
injury  was  caused  by  his  own  negligence,  or  by  the 
negligence  of  others,  or  even  by  accident,  unless  he 
was  forced  to  go  beyond  that  point  by  reason  of  cir- 
cumstances he  could  not  control. 

The  court  said:  ''But  the  main  question  in  this 
case  is,  would  Powell,  after  having  been  guilty  of  a 
technical  conversion  or  violation  of  his  duty,  and  hav- 
ing returned  within  the  limits  of  the  original  hiring, 
and  the  horse  then  sustained  an  injury  without  other 
fault  on  his  part,  be  liable?  That  would  depend,  in  our 
opinion,  upon  whether  the  extra  ride  of  six  or  eight 
miles  to  the  Bryant  place  and  back  caused  or  materially 
contributed  to  the  accident.  If  it  did,  we  think  he 
would  be  liable  to  the  owner.  *  *  *  If,  however, 
the  extra  ride  did  not  cause  or  materially  contribute  to 
the  injury,  we  do  not  think  Powell  would  be  liable,  if 
guilty  of  no  other  fault.  ^'  In  Harvey  v.  Epes,  12  Grat. 
( Va. )  153,  the  contract  was  one  for  the  hire  of  slaves  for 
a  year,  to  work  in  a  certain  county.  They  were  taken 
by  the  hirer,  without  the  owner's  consent,  to  another 
county,  and  employed  in  the  same  kind  of  work,  and, 
while  there,  died.  The  court,  after  elaborately  discuss- 
ing the  question  and  fully  considering  the  authorities, 
held  that  the  removal  of  the  slaves  to  a  county  other 
than  that  for  which  they  were  hired  to  work  in  was  not 
of  itself  a  conversion,  regardless  of  whether  their  death 
was  caused  by  such  wrongful  act  or  not.  It  said: 
''Upon  the  whole,  I  am  of  opinion  that,  in  the  case 
of  a  bailment  for  hire  for  a  certain  term,  *  *  *  the 
use  of  the  property  by  the  hirer,  during  the  term,  for 
a  different  purpose,  or  in  a  different  manner,  from  that 
which  was  intended  by  the  parties,  will  not  amount  to  a 
conversion  for  which  trover  will  lie,  unless  the  destruc- 
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tion  of  the  property  be  thereby  occasioned,  or  at  least 
unless  the  act  be  done  with  inteij^to  convert  the  prop- 
erty, and  thus  to  destroy  or  defeat  the  interest  of  the 
bailor  therein.  *  *  *  A  bailment  upon  hire  is  not 
conditional  in  its  nature,  any  more  than  any  other  con- 
tract ;  and,  in  the  absence  of  an  express  provision  to 
that  effect,  the  bailee  will  noKj!^*  general,  forfeit  his 
estate  by  a  violation  of  any  of  lade  terms  of  the  bail- 
ment. *  *  *  K  he  merely  uses  the  property  in  a 
manner,  or  for  a  purpose,  not  authorized  by  the  con- 
tract, and  without  destroying  it,  or  without  intending 
to  injure  or  impair  the  reversionary  interest  of  the  bailor 
therein,  such  misuse  does  not  determine  the  bailment, 
and,  therefore,  is  not  a  conversion  for  which  trover  will 
lie/'  See,  also,  2  Pars.  Cont.,  p.  128.  In  Cullen  v.Lotd^ 
39  Iowa,  302,  the  action  was  for  the  recovery  of  the  value 
of  a  horse  loaned  to  defendant,  and  which  it  was 
averred  was  killed  by  the  defendant's  overdriving  and 
ill  treatment.  It  was  held  that  the  jury  should  have 
been  instructed  that,  in  the  absence  of  a  contract  to 
the  contrary,  the  law  implied  an  agreement  to  pay  for 
the  use  of  the  horse.  The  evidence  tended  to  show 
that  plaintiflE  gave  defendant  certain  instructions  and 
directions  respecting  the  time  of  starting,  and  the  man- 
ner of  caring  for  the  horse.  An  instruction  of  the 
'lower  court  to  the  effect  that,  if  plaintiff  gave  instruc- 
tions and  directions,  and  did  not  afterward  waive  them, 
and  defendant  did  not  follow  them,  he  would  be  liable, 
without  inquiry  as  to  whether  the  injury  resulted  from 
a  failure  to  obey  the  instructions  or  from  some  other 
cause,  was  held  erroneous  as  applied  to  a  case  of  let- 
ting for  a  reward.  While  the  facts  in  that  case,  so  far 
as  they  appear,  are  not  like  those  in  the  case  at  bar, 
still  we  think  there  is  a  clear  recognition  of  the  doctrine 
that,  in  cases  of  a  letting  for  reward,  a  mere  violation 
of  the  contract,  without  more,  will  not  fix  a  liability  as 
for  a  conversion.     To  constitute  a  conversion  in  a  case 
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like  that  at  bar,  there  must  be  some  exercise  of  domin- 
ion over  the  thing  hired,  in  repudiation  of,  or 

3  inconsistent  with,  the  owner's  rights.    We  hold 
that  the  mere  act  of  deviating  from  the  line  of 

travel  which  the  hiring  covered,  or  going  beyond 
the  point  for  which  the  horse  was  hired,  are  acts  which, 
in  and  of  themselves,  do  not  necessarily  imply  an  asser-^ 
tion  of  title  or  right  of  dominion  over  the  property, 
inconsistent  with,  or  in  defiance  of,  the  bailor's  interest 
therein. 

As  there  was  nothing  to  show  that  the  defendant, 
in  violating  the  terms  of  the  contract,  intended  to 
appropriate  the  property  temporarily  or  permanently  to 
his  own  use,  or  that  he  did  in  fact  so  appropriate  it,  or 
exercise  acts  of  dominion  over  it  inconsistent  with 
plaintiffs'  rights,  he  should  not  be  held  liable  for  its 
value  from  the  mere  fact  that  he  drove  the  horse  beyond 
or  outside  of  the  journey  for  which  he  was  hired.  Nor 
do  we  see  that  the  rule  we  have  stated  is  fraught  with 
danger  in  its  application  to  other  cases  that  may  arise. 
We  are  not  called  upon  to  determine  as  to  whether  or 
not  the  defendant  would  have  been  liable  if,  under 
proper  issues  and  evidence,  it  had  been  shown  that  the 
extra  driving  caused  or  contributed  to  the  death 

4  of  the  horse,  as  no  such  case  is  presented.    As 
to  the  fact  that  the  contract  was  entered  into  on 

Sunday,  we  do  not  think  it  is  at  all  controlling.  The 
action  is  not  based  upon  the  contract,  but  upon  the 
theory  that  defendant  converted  the  property  to  his 
own  use.  If  he  did  so,  he  was  not  acting  under  the  con- 
tract, but  independent  of  it.  We  discover  no  error  in 
the  eleventh  instruction.  For  the  reasons  given,  the 
case  is  bevebsed. 
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iflTaMi  John  F.  Nelson,  Appellant,  v.  Oaboline  Hanson. 

1 6127  4d4| 

134    ^  Statute  of  Limitation:    New  Promise.    A  wrote,  **let  me  know 

if  yoa  intend  to  settle  with  me  about  the  note  I  hold  against  jou.''  B. 

1  answered,  '*I  received  yonr  letter;  will  come  np  after  harvest,  and 
the  note,  yon  know  that  I  will  pay  what  I  can,  and  what  is  right." 

2  Eeld,  not  a  sufficient  admission  to  remove  bar  of  the  statute. 

Appeal  from   Jefferson  District  Court. — Hon.   H.   C. 
Tbavebse,  Judge. 

Tuesday,  Ootobeb  23,  1894. 

Action  to  recover  an  amount  alleged  to  be  due  on 
a  promissory  note.  A  demurrer  to  the  petition  was 
sustained,  and  judgment  rendered  in  favor  of  the  de- 
fendant for  costs.     The  plaintiff  appeals. — Affirmed. 

Leggett  <&  McKemey  for  appellant. 

W.  G.  Boss  for  appellee. 

Robinson,  J. — ^The  facts  admitted  by  the  demurrer 
are  substantially  as  follows :  On  the  second  day  of  Jan- 
uary, 1877,  the  defendant  made  and  delivered  to  the 
plaintiff,  in  this  state,  her  promissory  note  in  writing 
for  the  sum  of  three  hundred  and  thirty-six  dollars  and 
eighty  cents,  payable  on  demand,  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum.  A  payment  of 
fifty  dollars  was  indorsed  thereon  August  4,  1883,  and 
another  of  ten  dollars  on  the  first  day  of  January, 
1884.  On  the  first  day  of  August,  1892,  the  plaintiff 
wrote  to  the  defendant  concerning  the  note  as  follows: 

* 'Please  let  me  know  if  you  intend  to  settle  with 
1  me  about  that  note  I  hold  against  you.''     On  the 

next  day  she  answered  in  writing,  referring  to 
the  note  as  follows:     **I  received  your  letter    *     *    * 
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Will  come  up  after  harvest,  and  the  note,  you  know 
that  I  will  pay  what  I  can,  and  what  is  right. 

*^C.  Hanson/' 
The  grounds  of  the  demurrer  are  that  the  note  is 
barred  by  the  statute  of  limitations,  and  that  the  letters 
do  not  identify  the  note  in  suit  as  the  one  to  which 
they  refer,  and  that  the  one  signed  by  the  defendant  is 
not  sufficiently  clear  and  unqualified  to  constitute  a 
promise  to  pay  the  note,  or  an  admission  of  indebted- 
ness. Section  2539  of  the  Code  is  as  follows :  ''Causes 
of  action  founded  on  contract,  are  revived  by  an  ad- 
mission that  the  debt  is  unpaid  as  well  as  by  a  new 
promise  to  pay  the  same.  But  such  admission  or  new 
promise  must  be  in  writing,  signed  by  the  party  to  be 
charged  thereby.'^  It  is  not  necessary,  in  order  to  re- 
vive a  cause  of  action  under  this  provision,  that  there 
be  both  an  admission  that  the  debt  is  unpaid  and  a  new 
promise  to  pay  it,  but  either  is  sufficient.  Stewart  v. 
McFarland,  84  Iowa,  56,  50  N.  W.  Rep.  221,  and  cases 
therein  cited.  It  is  not  essential  to  a  revival  of  the 
cause  of  action  that  the  admission  be  couched  in  pre- 
cise and  direct  terms,  but  it  is  sufficient  if  it  show  with 
reasonable  certainty  that  the  debt  is  unpaid.  Penley 
V.  Waterhousey  3  Iowa,  441 ;  Manchester  v.  Braendery  14 
N.  E.  Rep.  (N.  Y.  App.)  405.  A  statement  in  the  mort- 
gage that  the  premises  thereby  incumbered  were  ''al- 
ready subject  to  a  mortgage"  in  the  hands  of  persons 
named  is  a  sufficient  admission  that  the  debt  secured  by 
the  paramount  mortgage  is  unpaid.  Palmer  v.  Butler^ 
36  Iowa,  581.  Promises  by  the  debtor  to  pay  a  claim 
"as  soon  as  possible,"  or  '*as  soon  as  he  could,"  and 
others  of  a  similar  character,  have  been  held  sufficient 
as  admissions  of  the  debt.  Norton  v.  Shepardy  48  Conn. 
141 ;  Butterfield  v.  JacobSy  15  N.  H.  140;  Society  v.  Mil- 
ler, Id. 520;  Gusty  v.  Dolan,  34 N.  E.  Rep.  (Mass.) 360; 
Chidsey  v.  Fowell,  91  Mo.  625,  4  8.  W.  Rep.  446;  Dev- 
ereaux  v.  Henry y  16  Neb.  55,  19  N.  W.  Rep.  697;  Hart- 
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ranft^s  Estate^  26  Atl.  Rep  (Pa.  Sup.)  104;  Barnard  v. 
Bartholomew  J  22  Pick.  291 ;  Cummings  v.  Ghussett,  19 
Vt.  308;  Walsh  v.  Mayer,  111  U.  S.  31,  4  Sup.  Ct.  260. 
In  Wise  v.  Adair,  50  Iowa,  104,  the  debtor  wrote  to  the 
creditor  as  follows:  *'How  will  it  suit  you  to  make 
three  notes  of  the  amount  due  you?"  describing  the 
proposed  notes, — and  the  letter  was  held  to  be  a  suflBi- 
cient  admission  of  indebt.edness,  to  the  amount  of  the 
notes  specified,  to  revive  the  debt. 

In  Bayliss  v.  Street,  51  Iowa,  627,  2  N.  W.  Rep. 
437,  the  expressions:  *^I  am  sorry  I  can  not  pay  you 
now.  I  had  expected  to  pay  you  this  fall,  but,  owing 
to  scarcity  of  money,  I  can  not.  It  is  a  long  weary 
time  I  have  been  paying  those  debts,  and  am  not 
through  yet.  I  hope  to  live  to  pay  you,  and  hope  to 
do  so  next  spring.  But  I  have  provided,  in  case  I  die 
before  you  are  paid,  my  wife  will  pay  you  out  of  an 
insurance  on  my  life,'' — ^were  held  sufl&cient  to  remove 
the  bar  of  the  statute.  In  Miller  v.  Beardsley,  81 
Iowa,  721,  45  N.  W.  Rep.  756,  it  appeared  that  the 
debtor  had  written  to  the  creditor  concerning  the  debt 
as  follows:  ^*0n  Saturday,  the  twenty-seventh  inst., 
I  paid  S.  S.  Wilcox  interest  on  nine  thousand  dollars, 
which  you  have  received  probably  before  this  time,  part 
of  which  was  not  due.  Mr.  Wilcox  figured  the  interest 
out  that  was  not  due,  saying  he  did  not  know  how  you 
would  like  it.  If  that  does  not  meet  with  your  approval, 
we  will  fix  it  some  other  way.  I  had  the  money,  and 
thought  you  could  use  it,  and  probably  it  would  not 
make  any  difference,  as  I  had  to  get  exchange  on  New 
York  to  get  it  all  at  one  time.  The  small  note  I  did 
not  pay,  as  I  shall  be  at  considerable  expense  this  sum- 
mer on  my  last  purchase  of  De  Forest."  This  was 
held  to  be  a  suflBcient  admission  to  revive  the  debt. 
But  in  all  these  cases  the  language  used  by  the  debtor 
was  an  unqualified  admission  of  indebtedness  either  in 
words  or  in  legal  effect,  while  in  this  case  the  language 
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of  the  admission  is,  **The  note,  you  know  that  I  will 
pay  what  I  can  and  what  is  right/'  This  must 
be  construed  as  a  single  statement.  It  can  not 
be  given  the  effect  of  a  promise  to  pay  what 
the  promisor  could  pay.  The  first  part  of  the  state- 
ment is  qualified  by  the  words,  **and  what  is  right. '* 
The  statement  was,  in  effect,  that  the  defendant  would 
pay  all  that  it  was  right  for  her  to  pay  if  she  could  do 
so.  She  did  not  indicate  what  part  of  the  claim,  if  any, 
it  was  right  for  her  to  pay,  and  her  opinion  in  regard 
to  that  is  a  matter  for  conjecture  only.  In  Stewart  v. 
McFarland,  supra,  it  appears  that  a  person  deceased 
had,  in  his  will,  recognized  the  existence  of  the  note  on 
which  the  action  was  founded,  by  offering  to  the  holder 
a  sum  less  than  the  amount  which  appeared  to  be  due 
thereon  in  full  payment.  This  court  held  that  the  will 
did  not  admit  that  the  decedent  justly  owed  the  amount 
of  the  note,  and  the  demand  for  an  allowance  of  that 
amount  was  refused.  In  Stout  v.  Marshall^  75  Iowa, 
498,  39  N.  W.  Rep.  808,  the  admission  relied  upon  by 
the  plaintiff  was  made  by  defendants  in  words  as  fol- 
lows: **Ira  Smith  is  here,  and  spoke  to  me  in  regard 
to  our  settlement  of  those  old  notes.  I  have  no  money 
now,  but  you  shall  have  every  cent  that  is  due  on 
them.''  This  court  held  the  admission  not  sufficient  to 
revive  the  debt  as  to  one  of  the  notes  held  by  the  plain- 
tiff when  the  admission  was  made.  Although  that 
referred  to  more  than  one  note,  and  the  admission  in 
this  case  refers  to  but  one,  yet  we  think  the  two  cases 
are  governed  by  a  common  rule  and  that  the  admission 
in  each  was  too  indefinite  and  too  uncertain  to  revive  a 
cause  of  action.  See  Chambers  v.Oarlandy  3  Gt.  Greene, 
325;  Homer  v.  Starkey,  27  EL  13;  Burr  v.  Burr,  26  Pa. 
St.  284;  Denny  v.  Marrett,  13  N.  W.  Rep.  (Minn.)  148; 
13  Am.  and  Eng.  Encyclopedia  of  Law,  748.  We 
2  conclude  that  the  demurrer  was  properly  sus- 
tained, and  the  judgment  of  the  district  court 

is  APFIBMED. 
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M.  J.  Cobbel  v.  H.  &  L.  W.  Beabd,  Appellants. 

LiCtnd  Sale  Commission.    Where  one  prooares  a  bayer  ready  and  will- 

1  ing  to  take  land  on  terms  made  by  the  owner,  it  is  no  defense  that 
the  owner,  knowing  this,  voluntarily  sells  to  that  bnyer  on  different 
terms. 

Evidence.    Statements  of  and  acts  by  defendant  in  plaintiff's  absenoei 

2  looking  toward  a  revocation  of  an  agent's  authority  to  sell,  are  not 
binding  on  plaintiff. 

Appeal  from  Winnesheik  District  Court. — Hon.  W.  A. 
HoYT,  Judge. 

Wednesday,  Octobeb  24,  1894. 

Plaintiff  states  as  his  cause  of  action  that  he  re- 
ceived from  defendants  an  oflfer  in  writing  as  follows: 

''  Decobah,  Iowa,  May  10,  1892. 
^^M.  J,  Corbel  J  Lourdes,  Iowa. 

*'Deab  Sib: — Do  you  mean  he  wants  to  buy  the  one 
hundred  and  seventy-three  and  one  half  acres  lying  on 
the  north  side  of  the  road,  or  the  one  hundred  and 
sixty  the  house  is  on,  and  the  flfty-three  and  one  third 
acres  on  the  east  end  of  this  quarter  I  We  will  take 
twenty-one  dollars  per  acre  for  the  two  hundred  and 
thirteen  and  one  third  acres  at  the  east  end,  which 
includes  the  house  and  barn,  with  payment  of  two 
thousand,  five  hundred  dollars,  or  we  will  sell  the  whole 
north  side  at  the  same  price,  twenty-one  dollars 
($21.00),  two  thousand,  five  hundred  dollars  ($2,500) 
down,  fifteen  hundred  dollars  due  in  one  year,  and  the 
balance  on  any  time  he  wants,  to  be  fixed  in  the  notes, 
the  same  as  yours  was,  as  we  can  not  get  a  loan  on  or 
before  a  certain  date.  We. will  allow  you  one  dollar 
($1)  per  acre  commission  for  making  the  sale,  and  if 
he  wants  the  land  you  had  better  say  so  quick^  as  there 
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is  a  Cresco  party  figuring  on  taking  the  rest  of  our  land 
there,  and  is  liable  to  accept  our  proposition  any  time. 

'* Yours  truly, 

''H.  &.  L.  Beabd.^' 
He  alleges  that  he  accepted  said  offer,  and  in 
pursuance  thereof  procured  one  Anton  Jarosh  to 
purchase  three  hundred  and  seventy-three  acres 
of  said  lands  upon  the  terms  named,  and  received 
from  Jarosh  twenty-five  dollai*s  to  bind  the  bar- 
gain. That  on  August  25,  1892,  defendants  accepted 
said  purchaser,  and  consummated  the  bargain  and 
sale  to  Iiim  substantially  in  accordance  with  the 
terms  of  said  agreement.  That  any  deviation  in  pay- 
ments were  made  at  defendants'  instance,  and  that  the 
said  purchaser  stood  ready  to  strictly  perform  said 
agreement.  That  plaintiff  having  performed  all  the 
conditions  of  said  agreement  on  his  part,  he  asked  to 
recover  three  hundred  and  forty-eight  dollars,  balance 
due  him  as  commissions  for  making  said  sale.  Defend- 
ants answered,  admitting  that  they  made  said  offer  in 
writing,  and  that  plaintiff  accepted  the  same.  They 
alleged  that  before  the  sale  to  Jarosh  they  withdrew  said 
offer,  and  notified  the  plaintiff  that  they  would  exact 
twenty-one  dollars  per  acre  to  themselves  over  and 
above  commissions.  They  deny  that  plaintiff  ever 
made  a  sale  of  said  lands,  but  allege  that  the  sale  was 
made  by  them,  and  therefore  deny  that  plaintiff  is  en- 
titled to  any  commissions.  They  admit  that  they 
offered  him  fifty  dollars  as  a  gratuity,  and  paid  him 
twenty-five  dollars  thereon,  and  are  willing  to  allow 
twenty-five  dollars  more.  Upon  these  facts  the  case 
was  tried  to  a  jury,  and  a  verdict  returned  in  favor  of 
the  plaintiff  for  three  hundred  and  forty-eight  dol- 
lars. Defendants'  motion  for  a  new  trial  was  overruled, 
and  judgment  entered  on  the  verdict,  from  which  the 
defendants  appeal. — Affirmed. 
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X.  Bullis  for  appellants. 

E.  R.  Acers  for  appellee. 

Given,  J. — I.  The  court  instructed  that  defend- 
ants had  the  right  to  withdraw  the  oflfer  contained  in 
their  letter,  and  that,  if  they  did  so,  and  plaintiff  was 
so  notified  by  them  or  their  agent  before  he  made  the 
sale  he  claims  to  have  made,  he  can  not  recover  under 
said  contract  for  making  such  alleged  sale.  The  court 
further  instructed  as  follows:  '^(3)  In  order  to  justify 
a  verdict  for  the  plaintiff  in  this  action,  it  must  appear 
from  the  evidence  before  you  that  before  any  notice  to 
plaintiff  from  the  defendants,  or  on  their  behalf,  that 
said  defendants  had  withdrawn  said  oflfer  as  contained 
in  said  letter,  the  said  plaintiff  had  produced  a  pur- 
chaser ready  to  take  the  land  in  question  at  the  price 
and  on  the  terms  mentioned  in  said  letter.  (4)  The 
letter  written  by  defendants  on  May  10,  1892,  by 
virtue  of  which  the  plaintiff  claims  to  have  made  the 
sale,  provided  that  two  thousand,  five  hundred  dol- 
lars of  the  purchase  price  should  be  paid  down  and 
one  thousand,  five  hundred  dollars  within  one  year, 
and  the  balance  on  any  time  the  purchaser  might  want. 

The  sale  actually  consummated  did  not  fully 
1  comply  with  these   terms.     If   plaintiff,  on  or 

about  August  25,  1892,  brought  the  defendants 
a  party  who  was  ready  and  willing  to  take  such  land 
upon  the  terms  mentioned  in  said  letter,  and,  if  a 
different  contract  was  made  between  said  defendants 
and  said  purchaser,  either  for  the  convenience  of  said 
defendants  or  voluntarily  on  their  part,  when  they  had 
been  informed  and  knew  that  said  purchaser  was  ready 
and  willing  to  take  said  land  upon  the  terms  and  at  the 
price  mentioned  in  said  letter,  then  the  fact  that  the 
contract  finally  made  on  August  25,  1892,  did  not 
fully  comply  with  the  provisions  of  said  letter,  is  no 
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•  defense  to  this  action.  But  if,  on  the  other  hand,  the 
delay  in  the  payment  of  said  two  thousand,  five 
hundred  dollars  from  August  25  to  October  3  was 
because  the  party  produced  by  plaintiff  was  not  pre- 
pared sooner  to  pay  said  money,  then  plaintiff  has  not 
complied  with  said  contract,  and  is  not  entitled  to 
recover  in  this  action.''  Appellant  complains  of  the 
refusal  to  give  the  following  instructions:  ''(1)  By 
the  undisputed  evidence  it  is  shown  the  lands  in  ques- 
tion were  not  sold  by  plaintiff  upon  the  terms  at  which 
plaintiff,  even  by  the  terms  of  the  contract  he  claims 
under,  was  authorized  to  sell  on,  and  you  must  find  for 
defendant.''  The  first  instruction  asked  was  properly 
refused.  There  was  evidence  tending  to  show  that 
plaintiff  had  sold  lands  to  Anton  Jarosh  upon  the 
terms  authorized,  and  that  defendants  had  accepted 
Jarosh  as  a  purchaser.  The  substance  of  the  second 
instruction  refused  is  fully  covered  by  the  third  given 
by  the  court,  and  which  appellant  concedes  *'was 
correct  law."  There  was  no  error  in  refusing  this 
instruction. 

II.  Defendants,  in  support  of  their  allegation  that 
they  had  withdrawn  their  offer  to  plaintiff,  and  had 

notified  him  thereof,  offered  to  prove  by  the 
2         defendants  that  at  some  time  in  July,  1892,  the 

defendant  H.  Beard  started  to  write  to  plaintiff 
that  the  contract  for  the  commission  was  off,  and  that 
his  partner,  the  defendant  L.  W.  Beard,  ''said  that 
plaintiff  already  had  notice,  Cal  had  told  him,  and 
that  defendant  Beard  had  refrained  from  writing  in 
consequence."  This  was  correctly  excluded  on  plain- 
tiff's objection.  Defendants  could  not  establish  their 
allegation  by  what  they  did  and  said  in  the  absence  of 
the  plaintiff. 

III.  Appellants'  further  complaints  are  against  the 
refusal  of  the  court  to  set  aside  the  verdict.  It  is 
argued  that  the  verdict  is  contrary  to  the  third  instruc- 
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tion,  but  not  so,  we  think.  There  is  evidence  tending 
to  show  that  Jarosh  was  ready  to  take  the  land  on  the 
terms  named  in  the  letter  to  plaintiff.  Under  the  evi- 
dence it  was  a  question  for  the  jury,  and  upon  which 
they  might  properly  find  as  they  did.  The  same  is 
true  as  to  the  question  whether  defendants  had  with- 
drawn their  offer,  and  had  notified  plaintiff  thereof. 
We  find  no  error  in  the  record.  The  case  was  very 
fully  and  fairly  submitted  to  the  jury.  The  verdict  is 
supported  by  the  evidence,  and  the  judgment  of  the 
district  court  is  affibmed. 


The  Weber  Company  v.  The  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  Railway  Company, 
Appellant. 

Bail  roads:  Lost  Baggage:  eyidenos.    One  who  writes  a  railroad 

1  to  send  its  "usnal  permit/'  enabling  travelers  to  oheok  jewelry,  can 
not  say  that  he  is  ignorant  of  a  mle  requiring  such  permits. 

Slvidenoe.    It  is  not  necessary,  in  order  to  waive  such  a  rule,  that  a 

2  receiving  baggage  man  should  have  actual  notice  that  the  goods  offered 

3  for  checking  are  jewelry;  neither  can  there  be  a  recovery  because 

4  the  plaintiff  had  no  actual  knowledge  of  such  a  rule.    In  either  case 
it  is  sufficient  that  ordinary  care  would  have  obtained  the  knowledge. 

Acceptance  of   Bond.    A  bond  which  is  returned  on  account  of 
1    defective  acknowledgment,  is  not  accepted. 

Appeal  from  O^Brien  District  Court. — Hon.  Soott  M, 
Ladd,  Judge. 

Wednesday,  October  24,  1894. 

Action  to  recover  for  a  trunk  and  contents, 
checked  as  baggage,  and  not  delivered;  also  to  recover 
for  time  and  expenses  of  plaintiflE's  agent  in  attending 
a  trial  in  a  court  as  a  witness  at  defendant's  request. 
The  defendant  answered,  joining  issues  that  will  be 
hereafter  noticed.  The  case  was  tried  to  a  jury,  and  a 
general  verdict  in  favor  of  plaintiff  for  end  thousand 
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eight  hundred  and  sixty-nine  dollars  and  twenty-seven 
cents,  with  certain  special  findings,  returned.  Judg- 
ment was  entered  on  the  verdict.  Defendant  appeals. 
Beversed. 

Milt  H.  Allen  for  appellee. 

J.  H.  and  C.  M.  Swan  and  Wright^  Huhhard  d 
Bevington  for  appellant. 

Given,  J. — I.  The  plaintiff  corporation  was  en- 
gaged in  business  in  Chicago,  as  wholesale  dealers  in 
diamonds,  watches,  and  jewelry,  and  had  traveling 
agents  on  the  road  carrying  cases  containing  samples 
of  their  goods  for  display  and  sale.  On  the  evening 
of  August  10,  1891,  plaintiff's  traveling  agent,  Mr.  T. 
D.  Brewster,  arrived  over  the  Illinois  Central  Railway 
at  Le  Mars,  Iowa,  having  with  him  two  sample  trunks, 
one  large  and  one  small  one,  containing  samples  of  the 
goods  he  was  selling,  under  check.  E.  L.  Mehan  was 
night  operator  and  ticket  agent  at  Le  Mars  for  both 
the  defendant  company  and  the  Illinois  Central  Com- 
pany, and  received  said  trunks  on  their  arrival,  and 
placed  them  in  the  baggage  room.  About  10:40  on 
the  same  evening,  Mr.  Brewster  purchased  from  Mr. 
Mehan  a  ticket  over  defendant's  road  from  Le  Mars  to 
Sibley,  Iowa,  with  a  view  of  taking  a  train  soon  to  pass. 
He  also  delivered  to  Mr.  Mehan  his  Illinois  Central 
checks  for  the  two  trunks  and  asked  to  have  them 
checked  to  Sibley,  which  was  done,  Mr  Brewster  pay- 
ing to  Mr.  Mehan  fifty  cents  for  overweight.  Mehan 
placed  the  trunks,  with  another,  on  a  truck,  and  ran 
them  out  to  the  platform,  to  await  the  arrival  of  the 
train ;  and,  while  there,  the  small  trunk  and  contents 
were  stolen,  and  consequently  were  never  delivered  to 
the  plaintiff.  Defendant  had  a  rule  issued  from  the  office 
of  its  general  baggage  agent  '*for  the  government  of  sta- 
tion agents,  baggage  men,  and  train  baggage  men," 
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as  follows:  **(4)  Jewelry  sample  cases  must  not  be 
received  for  storage  or  checked  as  baggage  under  any 
circumstances  unless  the  owner  presents  a  permit  from 
this  oflSce.''  Defendant  granted  such  permite  upon 
bond  given  by  an  applicant  indemnifying  defendant 
against  loss  in  excess  of  fifty  dollars  in  case  of 
1  loss  of  such  sample  cases.    Prior  to  this  loss, 

plaintiff  applied  to  the  defendant  for  such  a  per- 
mit, and  presented  a  bond,  which  was  returned,  be- 
cause not  satisfactorily  signed.  Plaintiff  presented  a 
second  bond,  which  was  also  returned  by  defendant, 
June  11,  1891,  **for  acknowledgment,  as  our  people 
are  very  particular  about  having  these  bonds  properly 
executed.''  This  bond  was  not  acknowledged  or 
returned  to  the  defendant,  but  was  retained  by  the 
plaintiff,  and  no  permit  was  issued.  The  jury  found 
specially  as  follows: 

^'Int.  1.  Did  the  plaintiff,  prior  to  August  10,  1891, 
know  that  the  defendant,  by  its  rules,  did  not  allow 
sample  trunks  containing  jewelry  for  sale  or  display  to 
be  checked  as  baggage  unless  the  owners  thereof  first 
procured  a  permit  so  to  do  from  the  general  baggage 
agent  of  the  defendant  company?     Ans.     No. 

J.  Wykoff,  Foreman. 

Int.  2,  Did  Mehan,  the  agent  of  the  defendant  at 
Le  Mars,  when  he  checked  the  trunk  in  controversy  as 
baggage,  know,  or  have  good  reason  to  know,  at  such 
time,  that  said  trunk  was  a  jeweler's  sample  trunk, 
containing  jewelry  for  sale  or  display!    Ans.    Yes. 

J.  Wykoff,  Foreman. 

Int.  3.  Do  you  allow  plaintiff  anything  for  the 
trunk  in  controversy  and  its  contents?  If  so,  how 
much?  Ans.  One  thousand,  eight  hundred  and  eleven 
dollars  and  twenty-seven  cents. 

J.  Wykoff,  Foreman. 

Int.  4.  Do  you  allow  plaintiff  anything  for  the  trav- 
eling expenses,  time,  and  expenses  at  Le  Mars  of  plain- 
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tiff's  agent  Brewstert  If  so,  how  maoht  Ans.  Fifty- 
eight  dollars.  J.  Wykofp,  Foreman. 

There  is  no  conflict  in  the  evidence  as  to  the  facts 
stated  above,  and  no  question  is  made  as  to  the  fifty- 
eight  dollars. 

U.  Appellant's  first  contention  is  that  the  bond 
returned  for  acknowledgment  was  so  accepted  by  the 
defendant  as  to  become  binding  on  the  plaintiff;  that 
plaintiff  was  therefore  limited  to  a  recovery  of  fifty  dol- 
lars; and  that  the  court  erred- in  not  submitting  that 
defense  to  the  jury.  We  think  the  court  was  war- 
ranted in  holding  that  the  bond  was  not  accepted  and 
binding.  Whether  acknowledgment  was  necessaiy  we 
need  not  determine.  The  defendant  required  it,  and, 
in  returning  the  bond  for  acknowledgment,  showed 
that  it  was  not  acceptable  without  it.  If  the  defendant 
accepted  the  bond,  it  surely  would  have  issued  a  per- 
mit. 

III.  Appellant's  next  contention  is  that  the  first 
and  second  special  findings  are  contrary  to  the  evi- 
dence. As  to  the  first,  it  seems  to  us  to  be  with- 
2  out  any  support  in  the  evidence  whatever.  The 
correspondence  had  in  June,  previous  to  this 
loss,  about  the  bond  and  permit,  shows  clearly  that 
the  plaintiff  knew  that  the  defendant  did  not  carry 
jewelry  sample  trunks  as  baggage  without  a  permit 
from  its  general  baggage  agent.  If  plaintiff  did  not 
know  of  such  a  rule  or  practice,  why  did  its  manager 
say  to  defendant,  under  date  of  June  5,  1891:  ^'Please 
give  us  your  usual  permit  to  check  baggage  over  your 
road,  conveying  trunks  for  our  traveling  man  Mr.  R. 
A.  Bayer,  and  oblige."  As  to  the  second  finding, 
there  is  a  confiict  in  the  evidence.  It  is  unnecessary 
that  we  here  set  it  out  or  discuss  it.  It  is  sufficient  to 
say  that  the  finding  has  such  support  that  we  would 
not  reverse  on  this  ground.  We  think  the  court  erred 
in  not  granting  a  new  trial  on  the  ground  that  the  first 
special  finding  was  not  supported  by  the  evidence. 
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IV.     The  issues  as  to  whether  plaintiff  knew  of  the 
rule  of  the  defendant,  and  as  to  whether  defendant's 
agent,  Mehan,  knew  that  the  trunks  were  jeweler's  sam- 
ple   trunks    containing   jewelry,    were  impor- 

3  tant  issues  in  the  case.     As  to  the  first,  the  court 
instructed  the  jury  to  determine  ''whether  the 

plaintiflE,  the  Webber  Company,  knew  of  the  existence  of 
said  rule."  As  to  the  second,  they  were  instructed  to 
determine  ''whether  the  agent  Mehan,  when  he  received 
and  checked  such  sample  trunk  for  Brewster,  as  bag- 
gage, knew,  or  had  good  reason  to  know,  that  the  same 
was  a  jeweler's  sample  trunk,  containing  jewel- 

4  ry."  The  jury  was  further  told:  "Ifyoufindthat 
Mehan  knew  that  the  sample  trunk  was  a  jeweler's 

sample  trunk  containing  jewelry  for  sale  or  display,  or  if 
he  had  good  reason  so  to  know, — that  is,  if  an  ordina- 
rily cautious  and  prudent  man,  under  the  circumstances, 
and  with  the  information  that  Mehan  had,  would  so  have 
known, — then  the  defendant,  by  receiving  the  trunk, 
waived  any  rules  that  it  had  concerning  sample  trunks 
containing  jewelry  for  sale  or  display,  and  would  be 
liable  for  its  loss,  and  you  should  so  find."  No  com- 
plaint is  made  against  this  last  instruction,  and  we 
think  it  states  the  rule  correctly.  The  complaint  is 
against  the  former  instruction,  wherein  the  jury  was 
required  to  find  that  the  plaintiflE  actually  knew  of  the 
existence  of  the  defendant's  rule  as  to  jeweler's  sample 
cases.  We  see  no  reason  why  the  same  rule  should  not 
apply  to  both  inquiries,  why  the  plaintiff  should  not  be 
held  to  the  same  rule  that  was  applied  to  the  inquiry  as 
to  Mehan's  knowledge.  Defendant  asked  an  instruc- 
tion to  the  effect  that  if  the  plaintifl!,  by  its  oflBcers  or 
managing  agent,  knew,  or,  in  the  exercise  of  ordinary 
care,  diligence,  and  intelligence, ,  should  have  known, 
of  said  rule  prior  to  August  10,  1891,  the  jury  should 
find  for  defendant  on  that  issue.  We  think  it  was 
error  for  the  court  to  refuse  to  so  instruct,  and  that, 
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because  of  the  instruction  given  upon  the  inquiry  as  to 
Mehan's  knowledge,  such  error  was  prejudicial. 

For  the  errors  pointed  out,  the  judgment  of  the 
district  court  is  beyebsed. 


P,  A.  BoLAND  V.  J.  C.  KisTLE,  Appellant.  i  w  m 

I  93    3flO 

Sunday  Ck>ntraot.    That  a  farm  is  sold  on  Sunday  does  not  inralidate      'fuo  537 
a  prior  agreement  to  pay  a  commission  for  selling  it. 

Appeal  from   Plymouth  District  Court. — ^Hon.  F.  B. 
Gatnob,  Judge. 

Wednesday,  Ootobeb  24, 1894. 

Action  at  law  upon  an  alleged  contract  to  recover 
the  sum  of  one  hundred  and  twenty  dollars  as  commis- 
sion or  compensation  for  procuring  a  purchaser  for 
certain  real  estate.  The  defendant  denied  that  there 
was  any  valid  contract  between  the  parties,  and  averred 
that  whatever  authority  he  may  have  given  the  plaintiff 
to  sell  the  property  was  revoked  by  a  sale  made  by  the 
defendant  to  a  party  who  was  not  represented  by  the 
plaintiff,  and  that  whatever  there  was  in  the  nature  of 
a  contract  with  plaintiff  was  made  on  Sunday,  and 
that  it  was  therefore  void.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.  Defend- 
ant appeals. — Affirmed. 

P.  8.  Bishel  for  appellant, 
O.  C.  Scott  for  appellee. 

EoTHBOOK,  J. — There  is  evidence  in  the  record  to 
the  effect  that  an  agreement  was  made  between  the 
parties  that  the  defendant  would  pay  the  plaintiff  one 
hundred  and  twenty  dollars  if  he  (the  plaintiff)  would 
procure  a  purchaser  for  the  defendant's  farm,  and  that 
plaintiff  found  one  Chandler,  who  went  to  the  farm, 

Vol.  92  Iar-24 
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and.  upon  an  examination  of  the  premises,  agreed 
to  purchase  it  upon  the  terms  at  which  the  defend- 
ant agreed  with  the  plaintiff  that  he  would  sell  it. 
Chandler  examined  the  farm  on  Saturday,  and  the 
same  day  the  plaintiff  went  to  the  farm,  and  stated  to 
the  defendant  that  he  had  found  a  purchaser;  and  it 
was  agreed  that  the  plaintiff  and  Chandler  should  go  to 
the  farm  on  the  next  day,  which  was  Sunday,  and  close 
up  the  transaction.  The  parties  met  on  Sunday,  and 
a  written  agreement  was  made  between  Chandler  and 
the  defendant  for  the  purchase  of  the  farm  by  Chandler. 
The  contract  was  an  unconditional  sale  of  the  farm,  and 
the  next  Thursday  was  fixed  as  the  day  to  finally  dispose 
of  the  matter.  It  was  stated  by  the  defendant  that  he 
had  given  one  Hamm  an  option  to  purchase  the  farm 
until  the  next  Thursday.  No  money  was  paid  by  Hamm, 
and  there  was  no  written  contract  between  him  and  the 
defendant.  There  was  evidence  that  on  Sunday  the 
defendant  stated  that  if  Hamm  appeared  to  make  a 
contract  he  (the  defendant)  would  stat^  to  him  that  the 
farm  was  not  for  sale.  When  the  plaintiff  and  Chandler 
went  to  the  farm  on  Thursday  the  defendant  informed 
them  that  the  farm  was  sold  to  Hamm.  The  jury  were 
fully  warranted  from  the  evidence  in  finding  the  above 
facts.  The  defendant  claims  that  the  verdict  is  not 
supported  by  the  evidence.  No  such  claim  can  be  sus- 
tained here.  It  is  true  that  defendant  testified  that  he 
made  no  contract  with  Chandler,  and  that  Hamm  had 
the  option  to  take  the  farm,  and  that  he  so  stated  to 
the  plaintiff  and  Chandler  on  Sunday.  But  it  was  for 
the  jury  to  determine  the  question  as  to  the  preponder- 
ance of  the  evidence. 

It  is  further  claimed  that  the  contract  made  on 
Sunday  was  void.     This  may  be  conceded.    It  may  be 

that  Chandler  could  not  have  enforced  a  specific 
1  performance  of  that  contract.    But  that  question 

is  not  in  this  case.     This  is  not  an  action  on  that 
contract.    The  contract  with  plaintiff  to  procure  a  pur- 
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chaser  for  the  farm  was  made  before  that  day,  and  it 
had  been  partly  performed  by  the  plaintiff.  The  writ- 
ten agreement  signed  by  the  defendant  was  competent 
evidence  to  sustain  the  claim  of  the  plaintiflE  that  he 
found  a  purchaser  for  the  farm.  It  was  admissible  as 
an  admission  made  by  the  defendant  that  the  plaintift' 
had  performed  his  contract. 

The  case  demands  no  further  consideration.  Objec- 
tions are  made  to  the  instructions  given  by  the  court  to 
the  jury.  They  are  in  line  with  the  views  we  have 
expressed,  and  we  discover  no  error  in  them.  The 
judgment  of  the  district  court  is  affibmed. 


Geoege  S.  Goode  V,  The  Chicago,  Book  Island  & 
Pacific  Railway  Company,  Appellant. 

Contracts:  Custom.    When  a  general  oustom  fixes  a  "oarloacT'  at 

1  a  certain  number  of  pounds,  the  law  presumes  that  a  shipping  oon- 
tract  which  does  not  define  the  term  was  made  with  reference  to  such 

2  custom,  and  conclusively  presumes  that  the  shipper  had  knowledge 
of  it. 

Appeal  from  Wapello  District  Court. — Hon.  W,  I. 
BabB|  Judge. 

Wednesday,  Octobeb  24, 1894, 

Plaintiff's  assignor  contracted  with  the  defend- 
ant company  to  transport  a  railroad  grader's  outfit  from 
Ottumwa,  Iowa,  to  Lathrop,  Missouri,  at  an  agreed 
price  of  thirty-five  dollars  per  car.  Eighteen  cars  were 
used,  and  the  amount  demanded  and  paid  for  such 
freight  was  nine  hundred  and  sixty-two  dollars  and 
fifty-five  cents,  being  three  hundred  and  thirty -two  dol- 
lars and  fifty-five  cents  in  excess,  as  averred  by  plaintiflf , 
of  the  contract  price ;  and  this  action  is  to  recover  back 
such  excess,  it  being  averred  that  it  was  paid  under 
protest  to  obtain  the  property.     Defendant  concedes 
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that  the  contract  was  to  transport  the  freight  for  thirty- 
five  dollars  per  car  load,  but  avers  that  the  contract 
was  made  with  reference  to  a  general  custom  of  rail- 
roads in  Iowa  and  elsewhere  to  treat  twenty  thousand 
pounds  as  a  carload,  and  to  make  its  charges  at  that 
rate,  even  though  more  than  twenty  thousand  pounds 
may  be  transported  in  one  car.  The  cause  was  tried  to 
a  jury  that  returned  a  verdict  for  plaintifE,  and  the 
defendant  appealed. — Beversed. 

Cummins  d  Wright  for  appellant, 

W.  W.  Cory  for  appellee. 

Geangeb,  C.  J. — The  defendant  introduced  evi- 
dence to  show  the  custom  as  alleged  by  it,  and  the 
court,  on  that  question,  after  stating  the  contention  of 
the  parties,  said:  **0n  this  point  you  are  instructed 
that  if  you  find  by  the  preponderance  of  the  evidence 
that  the  term  *car  load'  had  at  the  time  of  making  said 
contract  a  clearly  defined  and  generally  understood 
meaning  among  all  railroad  men  and  shippers  west  of 
Chicago  and  in  the  state  of  Iowa  at  the  time  of  making 
the  contract  in  question,  and  for  some  considerable 
time  before  the  making  of  said  contract,  and  that  said 
meaning  was  that  it  meant  a  car  containing  twenty 
thousand  pounds  of  freight  of  the  class  of  goods  shipped 
by  plaintiflE,  with  the  right  to  charge  at  the  same  rate 
for  all  excess  over  twenty  thousand  pounds,  and  that 
said  meaning  was  uniform,  then  there  will  arise  a  pre- 
sumption that  the  parties  to  the  contract  in  question 
used  the  term  'car  load'  to  designate  a  car  containing 
twenty  thousand  pounds  of  freight,  with  right  to  charge 
at  same  rate  for  all  excess  over  twenty  thousand 
pounds;  but,  if  the  same  was  not  uniform  or  not  gen- 
eral, but  confined  to  one  or  two  roads,  or  to  a  few 
isolated  places,  then,  in  either  of  such  cases,  it  would 
only  be  a  local  usage,  which  must  be  shown  to  have 
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come  to  the  knowledge  of  plaintiflE  before  making  the 
contract  in  question  in  order  to  bind  him.  (10)  While 
a  general  and  uniform  meaning  of  the  words  'car 
loads^  among  railroads  and  shippers  west  of  Chicago, 
as  explained  in  the  last  instruction,  at  and  for  a  con- 
siderable time  before  the  making  of  the  contract  in 
question,  will  raise  a  presumption  that  the  parties  to 
this  suit  used  the  words  'car  load'  in  that  special  sense 
in  making  the  contract  in  question,  yet  such  presump- 
tion is  not  conclusive ;  and  if  the  plaintiflE  in  this  case 
shows  by  the  preponderance  of  the  evidence  that  he  did 
not  so  understand  the  term  at  the  time  of  making  the 
contract  in  question,  then  such  special  meaning  of  the 
term  'car  load'  can  not  prevail  as  against  him,  unless 
you  find  from  all  the  evidence,  facts,  and  circumstances 
of  the  case  that  the  parties  did  use  it  in  that  sense  in 
making  the  contract  in  question.'^  It  will  be  seen  that 
the  instructions  give  to  a  custom  clearly  defined  and 
well  understood  by  railroad  men  and  shippers  in  the 
state  no  greater  force  than  that  a  shipper  is  presumed 
to  contract  with  reference  to  it,  and  that  he  may  avoid 
that  presumption  by  showing  that  he  did  not  under- 
stand the  contract  in  that  sense.  We  think  the  rule  as 
given,  when  applied  to  contracts  for  transportation,  is 
not  a  correct  one.  The  courts,  in  treating  of  the  eflfect 
of  a  general  custom,  as  applied  to  diflferent  facts,  seem 
not  to  be  in  entire  harmony.    Mr.  Parsons,  in  his 

work  on  Contracts  [7  Ed.],  675,  says:  "Where 
1  a  custom  is  found  to  be  general  and  notorious, 

and  to  have  the  other  requisites  of  a  valid  cus- 
tom, it  is  a  conclusion  of  law  that  the  parties  must 
have  contracted  with  reference  to  it,  and  their  knowl- 
edge is  conclusively  presumed.''  Hosteller  v.  Farky 
137  U.  S.  30,  11  Sup.  Ct.  Rep.  1,  states  the  same  rule 
as  to  the  conclusiveness  of  a  custom.  Many  authori- 
ties might  be  cited  to  the  same  effect.  We  regard  such 
a  rule  as  well  supported  by  the  authorities.    A  large 
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proportion  of  the  authorities  cited  by  appellant,  if  not 
all  of  them,  when  properly  considered,  are  in  harmony 
with  the  rule  we  announce.  See,  in  our  own  state,  for 
quite  an  extended  discussion  on  the  subject  of  a  custona 
affecting  the  construction  of  a  contract,  Filmer  v.  Bank, 
16  Iowa,  321.  And  see  Mindskoff  v.  Barrett ,  14  Iowa, 
101.  Neither  of  these  cases  is  against  the  rule  we 
announce.  They  deal  with  local  customs,  and  with 
facts  as  to  which  the  party  sought  to  be  bound  by  the 
custom  would  not  be  presumed  to  understand  there 
was  a  custom,  so  that,  in  the  absence  of  an  inquiry  to 
know  what  it  was,  he  would  be  bound  by  it.  It  will  be 
seen  by  a  reference  to  the  instructions  quoted  that  the 
court  deals  with  both  general  and  local  customs,  hold- 
ing that,  as  to  a  local  custom,  knowledge  of  it  must  be 
shown,  and  as  to  the  general  custom,  when  established 
by  evidence,  that  it  only  raises  a  presumption  which 
the  party  may  overcome  by  showing  that  he  actually 
had  no  knowledge  of  it.     Our  conclusion  is  that  if  the 

parties  do  not  by  their  contract  define  what  shall 
2         be  a  car  load,  the  general  custom,  where  there  is 

one,  prevails,  and,  when  proven,  it  conclusively, 
rather  than  presumptively,  fixes  the  terms  of  the  con- 
tract.   For  the  error  in  the  instructions,  the  judgment 

is  BEVEBSED. 


Geobge  Mabtin,  Appellant,  v.  A.  E.  &  0.  D.  Shannon, 

Administrators  of  the  Estate  of  D.  H.  Shannon, 

Deceased. 

Transaction  with  Decedent.  It  was  alleged  that  plaintiff,  in  1883, 
sold  to  decedent  a  stock  of  goods  to  be  paid  for  when  defendant  sold 
the  same,  which  was  done  in  1889.  A  claim  for  the  purchase  price 
was  filed  in  1889.  Defense,  general  denial  and  statate  of  limita- 
1  tions.  Plaintiff  was  asked,  ''Do  you  know  about  what  the  goods  were 
that  were  traded  to  himf  From  what  jou  saw  in  the  store  there 
about  what  per  ceut  of  the  goods  traded  for  remained  in  the  store T" 
Held,  to  be  inadmissible  as  being  personal  transaction  with  decedent. 
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Same:  statuts  or  ldiitations.  Plaintiff  was  also  asked,  ''From  what 
yoa  saw  in  the  store  there  (in  1885)  you  may  state  about  what 
amount  of  goods  you  saw  that  had  formerly  been  owned  by  Carpen- 
2  ter  of  Beloit/'  and  it  was  proposed  to  show  that  Carpenter  never 
traded  plaintiff  any  other  goods.  Held,  this  was  all  material  as  tend- 
ing to  show  that  the  claim  was  not  within  the  statute  of  limitations, 
because  no  action  accrued  until  the  stock  was  sold,  which  was  in  1889 ; 
and  none  of  it  stated  a  personal  transaction. 

Eyidinoe:  incompetknt.    That  decedent  was  in  the  habit  of  paying  his 
8    debts  and  left  his  estate  in  good  condition  was  immaterial. 

Appeal  from  Lyon  District  Court. — ^Hon.  Geoege  W. 
Wakefield,  Judge. 

Wednesday,  October  24, 1894. 

Proceeding  to  establish  a  claim  against  the  estate 
of  D.  H.  Shannon,  deceased.  Trial  to  a  jury.  Ver- 
dict and  judgment  for  defendants.  Plaintiff  appeals. 
Reversed. 

J.  M.  Parsons  for  appellant. 

E.  C.  Boach  for  appellees. 

KiNNE,  J. — ^I.  November  26,  1889,  the  plaintiff 
filed  a  claim  for  three  thousand,  eight  hundred  and 
twenty  dollars  against  the  estate  of  D.  H.  Shannon, 
deceased.  The  petition  in  the  action  to  enforce  said 
claim,  in  substance,  charged  that  in  1883,  plaintiff  sold 
and  delivered  to  D.  H.  Shannon,  a  stock  of  hardware, 
of  the  value  of  four  thousand  dollars,  which  said  Shan- 
non agreed  to  pay  for  when  finally  disposed  of;  that 
said  stock  was  so  finally  disposed  of  by  Shannon  in 
February,  1889,  and  that  no  part  of  the  purchase  price 
of  the  goods  had  been  paid,  except  one  hundred  and 
eighty  dollars;  that  Shannon  died  in  July,  1889,  and 
there  was  due  plaintiff  on  said  claim  three  thousand, 
eight  hundred  and  twenty  dollars,  with  interest.  In 
another  count  the  same  facts  are  pleaded,  except  it  is 
alleged  that  a  part  of  the  goods  were  destroyed  by  fire, 
and  the  insurance  thereon,  amounting  to  two  thousand. 
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five  hundred  dollars,  was  collected  by  deceased,  which 
fact  was  unknown  to  plaintiff  until  January,  1890. 
The  defendants  denied  all  the  allegations  of  the  peti- 
tion, and  pleaded  the  five-year  statute  of  limitations 
thereto,  and,  by  way  of  counterclaim,  averred  that 
plaintiff  was  indebted  to  deceased  on  account  for  mer-* 
chandise  in  the  sum  of  one  hundred  and  fifty-eight 
dollars  and  ninety-five  cents,  for  which  sum,  with 
interest,  they  demanded  judgment.  The  cause  was 
tried  to  a  jury,  and  a  verdict  returned  for  the  defend- 
ants for  the  amount  claimed  on  the  counterclaim ;  and 
a  judgment  was  rendered  thereon  against  the  plaintiff, 
and  for  costs. 

n.  It  appears  that  in  the  fall  of  1883,  one  Carpen- 
ter, who  resided  in  South  Dakota,  traded  to  plaintiff  a 
stock  of  hardware,  and  that  the  decedent.  Shannon, 
purchased  said  stock  of  plaintiff.  The  goods  at  the 
time  were  in  Beloit,  and  were  removed  by  Shannon  to 
his  store  in  Rock  Rapids,  Iowa.  In  the  course  of  the 
trial  the  plaintiff,  as  a  witness,  was  a^ked:    ''Do 

1  you  know  about  what  the  goods  were  that  were 
traded  to  himf     ''You  may  state,  Mr.  Martin, 

from  what  you  saw  in  the  store  there  about  what  per 
cent  of  the  goods  traded  for  by  Shannon  remained  in 
the  store. '^  These  questions  were  objected  to  as 
incompetent,  because  relating  to  a  personal  transaction 
between  the  plaintiff  and  deceased.  The  objections 
were  sustained,  and  an  exception  taken.  We  do  not 
think  there  was  any  error  in  these  rulings.  The  first 
question  clearly  refers  directly  to  the  particular  goods 
traded  to  the  deceased,  and  was  touching  a  personal 
transaction,  within  the  contemplation  of  the  statute. 
The  last  question,  as  framed,  was  for  the  same  reason 
objectionable.      The  witness  was  also    asked: 

2  ''From  what  you  saw  in  the  store  there,  you 
may  state  if  you  can,  say  about  what  amount  of 

goods  you  saw  that  had  formerly  been  owned  by  E.  E. 
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Carpenter,  of  Beloit,  lowa.^'  The  same  objection  was 
interposed  to  this  question,  and,  further,  that  it  was 
immaterial.  Pending  a  ruling,  counsel  for  plaintiflE 
stated  to  the  court  that  he  proposed  to  show  that  Car- 
penter never  traded  plaintiflE  any  other  goods.  The 
objection  was  sustained,  and  the  plaintiflE  excepted. 
Clearly,  the  oflEered  evidence,  in  the  light  of  counsel's 
proposal,  was  not  immaterial.  By  it,  it  was  sought  to 
show  that  the  identical  goods,  or  a  part  of  them,  which 
Carpenter  had  traded  plaintiflE,  were  seen  by  plaintiflE 
in  the  store  of  decedent.  That  was  in  the  year  1885, 
and,  if  true,  showed  that  at  that  date  all  the  goods 
which  plaintiflE  claimed  to  have  sold  deceased  had  not 
been  disposed  of,  and  as  to  them  his  cause  of  action 
had  not  then  accrued,  and  this  was  within  five  years 
from  the  time  this  action  was  begun.  The  purchase  of 
the  goods  by  deceased  from  plaintiflE  had  already  been 
shown  by  proper  testimony.  Was  the  oflEered  testi- 
mony objectionable  under  section  3639  of  the  Code! 
Under  the  provisions  of  that  section,  the  witness  being 
a  party  attempting  to  enforce  a  claim  against  the  estate 
of  another  party  to  a  contract,  who  was  then  deceased, 
he  could  not  testify  to  any  personal  transaction  or  com- 
munication between  him  and  said  deceased.  As  the 
matter  inquired  about  was  not  a  communication,  we 
are  to  determine  whether  or  not  it  was  a  transaction. 
By  a  ^'personal  transaction"  the  statute  means  some 
business  or  negotiations  between  two  or  more  individ- 
uals. Now  the  question  called  for  no  act  or  transac- 
tion between  plaintiflE  and  deceased.  In  principle,  the 
case  is  not  different  from  McElhenney  v.  Hendricks,  82 
Iowa,  657,  48  N.  W.  Rep.  1056,  where  it  is  said,  '*The 
statute  does  not  exclude  the  proof  of  facts  from  which, 
by  inference,  other  facts  may  be  found."  We  may 
presume  that  the  witness,  if  permitted  to  answer, 
would  have  testified  that  he  saw  certain  of  the  goods 
which  he  had  purchased  of  Carpenter,  and  which  he 
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had  shown  by  other  competent  evidence  were  by  plain- 
tiff sold  to  the  deceased ;  and  thus  while  the  proposed 
evidence  would  tend  to  establish  a  liability  against  the 
estate  of  deceased,  yet  it  would  be  merely  proving  facts 
from  which,  by  inference,  other  facts  might  be  found. 
That  such  evidence  is  admissible,  we  have  no  doubt. 
We  have  held  that  in  a  proceeding  by  a  son  to  establish 
a  claim  against  his  father's  estate  the  son  may  testify 
touching  the  condition  of  his  father,  and  the  care  and 
attention  he  required.  Marietta  v.  Marietta^  90  Iowa, 
201,  57  N.  W.  Rep.  703.  Now,  such  facts  form  a  link 
in  the  chain  of  evidence  necessary  to  establish  a  lia- 
bility, though  no  contract  could  be  implied  from  them 
alone.  So,  in  the  case  at  bar,  if  the  plaintiff  had 
testified  that  he  saw  some  of  the  goods,  at  the  time 
inquired  about,  in  the  decedent's  store,  no  contract 
could  be  implied  therefrom;  and  yet  it  would  have 
been  evidence  which,  in  view  of  other  evidence  that 
had  been  admitted,  might  tend  to  establish  plaintiff's 
case.  As  asked,  we  think  the  question  was  not  objec- 
tionable. It  did  not  call  for  evidence  relating  to  a 
personal  transaction.  The  proposed  evidence  was  of 
fact  resting  outside  of,  and  independent  of,  any  per- 
sonal transaction.  It  was  touching  a  fact  ascertainable 
from  observation  alone.  See  Sankey  v.  Cookj  82  Iowa, 
125,  47  N.  W.  Eep.  1077;  Denning  v.  Butcher,  91  Iowa, 
425,  59  N.  W.  Rep.  69;  Gable  v.  Hainer,  83  Iowa,  457, 
49  N.  W.  Rep.  1024;  Dysart  v.  Furrow,  90  Iowa,  59, 
57  N.  W.  Rep.  645. 

III.  Witness  Thompson,  for  defendant,  was  per- 
mitted to  testify,  over  plaintiff's  objection,  as  to  what 

the  decedent's  habits  were  as  to  paying  his 
3         debts;  as  to  his    financial  condition,    and  the 

condition  of  his  estate  when  he  died;  and  that 
he  did  not  know  of  any  indebtedness  of  deceased.  All 
this  evidence  was  improper.  What  the  witness  said 
might  all  be  true,  and  still  deceased  might  have  been 
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indebted  to  plaintiflE.  It  will  not  do  to  say  that  because 
a  man  is  in  the  habit  of  paying  his  debts,  and  dies 
leaving  a  good  estate,  such  facts  show,  or  even  tend  to 
show,  that  he  was  not  indebted.  They  were  not  only 
wholly  immaterial  to  the  issue,  but  prejudicial  to  plain- 
tifE.    For  the  reasons  given,  the   judgment  must  be 

BEVEBSED. 

92    379' 

103    {>97 

In  BE  Estate  of  T.  E.  Bbown,  Deceased;  S.  S.  Cole,   f^^^ 
Appellant,  v.  E.  L.  Mabsh,  Anna  L.  Bbown,  and        ]\l  ^ 
W.  S.  Bbown,  Administrators.  '92"^ 

Transaction  with  Decedent.    The  introdacing  a  check  given  to 

3  plaintiff  by  decedent  which  recites  for  what  it  is  given  and  which  is 

4  indorsed  by  plaintiff,  is  not  the  testimony  of  deceased,  in  such  sense 

6  as  to  allow  the  plaintiff  to  contradict  the  recitals  by  his  own  oath. 
Marsh  v.  Brown,  18  Han,  319,  distinguished. 

5  Same.    A  question  asking  whether  all  moneys  received  for  services 

8  were  paid  by  check,  calls  for  a  personal  transaction. 

9  Sams.    To  ask  plaintiff  whether  words  now  found  on  a  check  were 

10  npon  it  when  delivered,  is  inadmissible  as  calling  for  a  personal 
transaction  with  decedent.    Einnb  and  Giysn,  JJ.,  dissenting. 

7  Testimont  bt  administbator.  That  the  -administrator  identifies  the 
check  does  not  permit  plaintiff  to  testify  what  it  was  given  for. 
Ferebee  v.  Pritchard,  16  8.  E.  Bep.  903,  followed.  Cotisin  v.  Jack,  52 
Ala.  262;  Sweet  v.  Low,  28  Hun,  432;  Carlton  v,  BaUway  Co.,  7  S.  E« 
Bep.  623,  distinguished. 

1  Alteration  of  Check.    It  will  not  be  presumed  that  recitals  have 

2  been  inserted  into  a  check,  after  delivery,  and  it  is  held,  arguendo, 
that  this  is  so,  though  an  alteration  appear  upon  its  face. 

Liquidated  Demand :  Consideration.  While  the  acceptance  of  a 
check  for  less  than  a  liquidated  demand  does  not,  of  itself,  bar  a 

11  recovery  of  the  balance,  yet  a  settlement  of  such  a  demand,  upon 
distinct  consideration,  will  be  upheld,  and  the  absence  of  such  con- 
sideration must  be  shown  by  him  who  has  accepted  the  check. 

Appeal  from  Polk  District  Court. — Hon.  S.  F. 
Balliet,  Judge. 


Thuksday,  October  25,  1894. 
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Proceeding  to  establish  a  claim  against  the  estate 
of  T.  E.  Brown,  deceased.  Trial  to  a  jury.  Verdict 
by  direction  of  the  court  for  defendants.  Plaintiff 
appeals. — Affirmed. 

Cummins  <&  Wright  for  appellant. 

N.  T.  Guernsey  for  appellees. 

Kinne,  J.— I.  October  29,  1891,  plaintiff  filed  in 
the  district  court  of  Polk  county,  Iowa,  a  claim  against 
the  estate  of  T.  E.  Brown,  deceased,  in  which  he 
averred  that  defendants  were  the  administrators  of  said 
estate,  and  that  there  was  due  him  from  them,  as  such 
administrators,  the  sum  of  five  thousand,  five  hundred 
and  two  dollars.  The  claim  or  petition  is  in  twenty- 
one  counts,  all  of  which  are  based  upon  attorney's  fees 
taxed  in  as  many  different  suits,  brought  by  plaintiff 
as  attorney  for  deceased  and  in  his  name,  against  one 
Ezra  W.  Truesdell  and  others,  for  judgment  on  certain 
notes  and  the  foreclosure  of  mortgages,  securing  them, 
upon  various  tracts  of  real  estate.  All  of  said  suits 
were  brought  in  Polk  county,  Iowa.  It  appears,  that  in 
each  of  these  cases  a  judgment  was  rendered  against 
the  defendants,  attorney's  fees  taxed,  executions  issued, 
and  the  real  estate  sold  and  bid  in  by  Brown ;  and  that, 
upon  the  expiration  of  the  redemption  period,  deeds  in 
pursuance  of  said  sales  were  executed  by  the  sheriff  of 
Polk  county  to  Brown.  The  property  in  each  case 
was  purchased  for  the  full  amount  of  the  judgment, 
interest,  attorney's  fees,  and  costs;  Brown  receipting 
to  the  sheriff  on  the  date  of  sale  for  the  full  amount  of 
said  judgment,  and  paying  said  oflScer  all  costs,  except 
attorney's  fees,  in  cash.  Brown  did  not  pay  the  officer 
the  attorney's  fees  to  which  plaintiff  was  entitled,  but 
plaintiff  receipted  to  the  sheriff  therefor.  Plaintiff 
claims  his  fees  have  not  been  paid,  and  asks  that  his 
claim  be  established  against  said  estate,  and  ordered 
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paid.  The  claim  is  denied  by  the  administrators,  and 
they  aver  payment  of  it.  They  also  say  that  about 
April  17,  1890,  deceased  and  plaintiff  had  a  settlement, 
which  embraced,  among  other  matters,  the  attorney's 
fees  claimed  in  this  action ;  that  a  balance  was  then 
found  to  be  due  Cole,  which  was  then  paid  to  him  by 
giving  to  him  the  following  check: 

** Twenty-eight  dollars  and  twenty-five  cents. 
**Des  Moines,  Iowa,  17  April,  1890. 
^^lowa  National  Bank: 

*Tay  to  the  order  of  S.  S.  Cole  twenty-eight 
and  twenty-five  one  hundredths  (28.25)  dollars.  Bal- 
ance on  settlement  to  1  April,  1890.  This  embraces 
attorney's  fees  in  Truesdale  cases  and  other  fore- 
closures. T.  E.  Bbown.'' 

It  is  conceded  that  Cole  received  this  check,  in- 
dorsed his  name  on  the  back  of  it,  and  drew  the  amount 
represented  by  it.  At  the  conclusion  of  the  testimony, 
both  parties  asked  the  court  to  direct  a  verdict.  The 
plaintiflE's  motion  was  overruled,  and  the  defendants' 
motion  was  sustained.  To  each  of  said  rulings  plain- 
tiff excepted.  The  court  entered  judgment  on  the 
verdict  for  defendants,  and  against  plaintiff  for  costs. 
II.  Defendants  offered  the  check  in  evidence  after 
establishing  the  fact  that  it  was  in  Brown's  hand- 
writing. Plaintiff  objected,  because  it  was  irrel- 
1  evant,    immaterial,    and   incompetent.    Firsty 

because  it  was  not  shown  that  the  entire  written 
portion  of  the  check  was  written  before  it  was  signed 
by  Brown  and  delivered  to  Cole;  second j  because  in 
view  of  the  provisions  of  our  statute  providing  for  the 
taxing  of  attorney's  fees  in  such  cases  prohibiting  the 
sharing  of  such  fees  with  any  person  other  than  a 
practicing  attorney  associated  in  the  same  case,  the 
check  had  no  tendency  to  establish  any  material  allega- 
tion made  by  the  defendants,  or  in  issue  in  the  case. 
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The  objections  were  overruled,  the  check  admitted  in 
evidence,  and  error  assigned  thereon.  It  will  be  ob- 
served that  the  check,  containing  the  statements  that 
it  did,  and  being  indorsed  on  the  back  by  Cole,  in 
effect  constituted  a  receipt.  Appellant  contends  that 
to  have  that  effect  it  must  first  be  shown  that  the 
entire  written  portion  of  the  check  was  written  before 
it  was  delivered  to  or  indorsed  by  Cole.  We  know  of 
no  authority,  and  are  referred  to  none,  which  warrants 
us  in  applying  in  such  a  case  a  different  rule  from  that 
which  obtains  in  case  of  other  written  instruments. 
There  can  be  no  presumption  that  the  words,  '*This 
embraces  attorney's  fees  in  Truesdale  cases  and  other 
foreclosures,''  were  written  in  this  check  by  Brown 
after  Cole  had  drawn  the  money  on  it,  and  it  had  been 
returned  by  the  bank  to  Brown. 

The  law  will  not  assume  or  presume  that  Brown 
committed  a  crime  by  thus  inserting  those  words. 
There  is  nothing  on  the  face  of  the  check  in  any  way 
tending  to  show  that  it  is  now  different  from  what  it 
was  when  delivered.  If  it  be  said  that  Brown's  signa- 
ture is  below  the  printed  line,  that  fact  does  not  tend  to 
sustain  plaintiff's  claim  that  the  words  above  set  out 
were  inserted  in  the  check  after  it  had  been  paid  and 
returned  to  the  bank  by  Brown.  The  insertion  of 
memoranda  in  checks  showing  the  character  of  the 
transaction  evidenced  by  them  is  a  common  practice. 
We  have,  then,  a  case  of  a  written  instrument,  regular 
in  form,  properly  signed,  and  nothing  about  it  to  indi- 
cate that,  when  offered  in  evidence,  it  was  not  in  all 
respects  as  when  it  was  delivered  to  the  payee.  We  see 
no  reason  for  holding  that,  before  the  check  could  be 
introduced,  it  was  incumbent  on  defendants  to  show 
that  the  written  portion  had  all  been  written  before  it 
was  delivered  to  plaintiff.  To  so  hold  would  be  indulg- 
ing in  a  presumption,  in  the  absence  of  evidence,  that 
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the  paper  had  been  changed.    The  presumption,  in  the 
absence  of  evidence,  is  the  other  way.  Even  if  this 

2  check  showed  on  its  face  that  it  had  been  altered, 
it  would  not  follow  that  it  was  changed  illegally, 

or  without  authority,  or  after  its  delivery.  Potter  v. 
Kennelly,  81  Iowa,  96,  46  N.  W.  Eep.  856;  Hagan  v. 
Insurance  Co.,  81  Iowa  321,  46  N.  W.  Rep.  1114.  The 
other  ground  of  objection  is  not  argued. 

III.    Plaintiff,  Cole,  as  a  witness,  was  asked  the 

following  questions:     *'You  may  state,  Mr.  Cole,  for 

what  the  check  (Exhibit  A)  introduced  in  evi- 

3  dence  by  the  defendants  was  giv#n  to  you.'^ 
''Examine  the  face  of  the  check,  Mr.  Cole,  and 

state  what,  if  any,  words  in  writing  are  now  on  the 

check  that  were  not  there  when  the  check  was  delivered 

to  you,  and  when  you  indorsed  it.^'    ^*You  may 

4  state,  Mr.  Cole,  whether  all  the  sums  of  money 
that  you  received  from  Mr.  Brown  after  the  begin- 
ning of  the  foreclosures  which  have  been  designated  in 
this  record  as  numbers  1908  to  1928,  inclusive,  and 

prior  to  the  death  of  Mr.  Brown,  were  received 

5  by  you  in  the  form  of  checks.'^    These  were  all 
objected  to,  under  Code,  section  3639,  as  calling 

for  personal  transactions  between  the  plaintiflE  and 
deceased.  The  objections  were  sustained.  Appellant 
insists  that  the  first  question  was  proper,  because  the 
writing  on  the  face  of  the  check  by  the  decedent  was  a 
statement  by  him  of  the  purpose  of  the  check,  and  con- 
stituted his  testimony  as  much  as  any  other  entry  made 
by  him,  and  because  one  of  the  administrators  had 
testified  to  the  same  transaction.  Our  statute  provides: 
**No  party  to  any  action  or  proceeding  ♦  ♦  ♦  shall 
be  examined  as  a  witness  in  regard  to  any  personal 
transaction  or  communication  between  such  witness  and 
a  person  at  the  commencement  of  such  examination 
deceased  *  *  *  against  the  *  *  *  administrator  *  *  ♦ 
of  such  deceased  person.     •    •    ♦    But  this  prohibi- 
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tion  shall  not  extend  to  any  transaction  or  communica- 
tion as  to  which  any  such  executor,   administrator 

*  *  *  shall  be  examined  on  his  own  behalf,  or  as  to 
which  the  testimony  of  such  deceased    ♦    ♦    ♦    person 

*  *  *  shall  be  given  in  evidence.^'  Code,  sec.  3639. 
Was  the  writing  put  in  evidence  the  testimony  of 
deceased!  If  so,  Cole  should  have  been  permitted  to 
explain  it.  The  word  ^ 'testimony,^'  in  its  restricted 
legal  sense,  means  a  statement  made  under  oath  in  a 
legal  proceeding,  and  does  not  embrace  a  document  or 
private  writing.  Webst.  Diet.;  Black,  Law  Diet. 
Viewed  in  this  light,  the  check  was  not  testimony  of  the 
deceased.  But  the  word  * 'testimony,"  as  often  and 
possibly  generally  used,  embraces  more  than  mere 
verbal  statements  made  under  oath  in  a  legal  pro- 
ceeding. Counsel  rely  upon  Marsh  v.  Brovm^  18  Hun, 
319.  That  was  a  case  where  the  controversy  was  as  to 
whether  a  certain  heir  should  be  charged  with  twelve 
thousand,  five  hundred  dollars  as  an  advancement. 
The  administrator  introduced  in  evidence  an  entry 
made  by  the  decedent  charging  plaintiflE  with  that  sum 
as  an  advancement.  The  statute  of  New  York  is  sub- 
stantially like  our  own,  the  exception  reading :  '  'Except 
where  the  testimony  of  the  lunatic  or  deceased  person 
is  given  in  evidence  concerning  the  same  transaction  or 
communication.''  The  supreme  court  of  New  York 
held  that  the  entry  of  the  deceased  was  his  evidence; 
that  it  was  his  declaration  that  he  had  advanced  or 
given  in  cash  to  the  plaintiflE  the  twelve  thousand,  five 
hundred  dollars ;  and  that  plaintiflE  should  have  been 
permitted  to  explain  it.  That  case  is  not,  as  it  seems 
to  us,  authority  for  holding  that  in  the  case  at  bar  Cole 
could  testify  for  what  the  check  was  given  him  by 
Brown. 

In  the  cited  case  the  testimony  introduced  con- 
sisted of  a  private  writing  or  entry  of  the  deceased,  to 
which  he  alone  was  a  party.     It  did  not  appear  in  that 
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case  that  the  plaintiff  had  ever  seen  or  heard  of  the 
entry  before  its  introduction  on  the  trial.  He  could 
not  be  bound  by  anything  and  everything  that  deceased 
might  enter  on  his  private  books.  In  the  ca^e  at  bar 
we  have  a  check  in  which  there  is  a  statement  as  to 
what  it  is  given  for.  This  check  is  delivered  to  the 
plaintiff.  He  indorses  it,  and  draws  the  money  thereon. 
Now  it  is  evident  that,  after  the  claimant  has  received 
and  indorsed  the  check,  it  is  more  than  a  check  or  order 
for  the  payment  of  money.  It  is  then,  as  between  the 
parties,  in  the  nature  of  a  receipt  —  an  acknowledg- 
ment by  the  claimant  that  the  money  called  for  by  the 
check  is  for  the  purpose  stated  therein.  In  legal  effect, 
so  far  as  these  parties  are  concerned,  it  is  as  if  the 
parties  had  entered  into  an  agreement  in  writing,  and 
both  signed  it.  The  check  is,  then,  as  much  the  testi- 
mony of  the  claimant  as  of  deceased,  except  that  it  is 
offered  on  behalf  of  the  defendants.  If  the  check  has 
not  been  changed,  it  is  the  written  admission  of  the 
plaintiff  that  he  received  a  certain  sum  therein  named 
in  payment  for  services  as  stated  therein.  In  the  cited 
case,  the  living  witness  is  permitted  to  dispute  or  ex- 
plain an  ex  parte  entry  made  by  deceased  in  his  own 
books,  and  with  which  he  had  no  personal  connection. 
In  the  case  at  bar,  plaintiff  seeks  to  explain  a 

6  writing  to  which  he  became  a  party.  We  do  not 
think  that  the  check  can  be  said,  under  the  cir- 
cumstances, to  be  the  testimony  of  the  deceased  in 
such  a  sense  as  to  bring  the  case  within  the  statutory 
exception.  What  we  have  said  so  far  relates  to  the 
question  first  set  out. 

It  is  contended  that  the  evidence  was  admissible, 

because  Marsh,  one  of  the  administrators,  had  testified 

to  the  same  transactions.     It  is  said  that  theex- 

7  coption  rendering  parties  competent  as  witnesses 
when  the  administrator  has  testified  is  intended 

to  place  them  on  grounds  of  substantial  equality.  That 
Vol.  92  la— 25 


Digiti 


ized  by  Google 


386  In  re  Brown's  Estate.  [92  Iowa 

maybe  conceded.  The  administrator  testified  in  chief 
that  the  check  was  in  the  handwriting  of  deceased ; 
that  the  name  S.  S.  Cole,  on  the  back  of  it,  was  the 
handwriting  of  claimant.  That  permitted  plaintiff  to 
testify  touching  those  matters,  and  nothing  else.  This 
testimony  as  to  the  check  and  signature  was  not 
evidence  of  a  personal  transaction.  Sankey  v.  Cook, 
82  Iowa,  125,  47  N.  W.  Rep.  1077.  The  witness  did 
not  testify  to  having  seen  Brown  write  the  check,  or 
his  signature  thereto.  Even  if  it  should  be  conceded 
that  it  was  testimony  relating  to  a  personal  transaction, 
the  inquiry,  as  before  indicated,  would  be  limited  to 
the  matter  inquired  about.  Wood  v.  Brolliar^  40  Iowa, 
591;  Luehrsmann  v.  Hoings,  60  Iowa,  708,  15  N.  W. 
Rep.  571;  In  re  Estate  of  Edwards j  58  Iowa,  434,  10  N. 
W.  Rep.  793.  In  support  of  his  contention,  counsel 
for  appellant  relies  upon  Cousin  v.  Jack,  52  Ala. 
262/  Sweet  v.  Low,  28  Hun,  432;  Carlton  v.  Railroad 
Co.,  7  S.  E.  Rep.  (Ga.)  623.  In  the  case  of  Cousin 
V,  Jack,  plaintiff's  claim  was  based  upon  a  judgment, 
and  was  made  against  the  defendant  as  surety  on 
a  bond.  The  principal  in  the  bond  was  shown  to  be 
dead.  His  administrator  was  introduced  as  a  witness 
by  defendant  to  prove  an  admission  made  to  the  de- 
cedent in  his  lifetime  that  the  judgment  sued  on  had 
been  settled.  The  plaintiff  sought  to  show  that  the 
settlement  embraced  other  matters  than  the  judgment. 
It  was  held  that  the  evidence  should  have  been  ad- 
mitted. If  the  administrator  in  the  case  at  bar  had 
testified  that  he  was  present  when  the  check  was  given, 
and  that  he  had  personal  knowledge  as  to  the  matters 
embraced  therein,  or  that  he  had  heard  the  parties  talk 
over  their  business,  and  agree  upon  the  settlement 
evidenced  by  the  check,  we  should  have  a  case  wherein 
the  Jack  case  might  be  applicable.  In  the  case  at 
bar  the  administrator  did  not  testify  to  any  admissions 
by  plaintiff.     All  he  did  was  to  identify  the  handwrit- 
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ing  and  the  signature.  The  administrator,  on  cross- 
examination,  testified  that  he  had  no  personal  knowl- 
edge as  to  the  instrument.  Sweet  v.  Low  was  a  case 
where  an  administrator  brought  suit  upon  a  note 
alleged  to  have  been  given  to  his  intestate.  He  testified 
to  finding  the  note  among  decedent's  papers;  that  the 
signature  thereto  was  in  the  handwriting  of  the  defend- 
ant, and  that  the  note  was  lost.  It  was  held  that 
defendant  should  have  been  permitted  to  show  that  he 
never  gave  such  a  note. 

The  case  is  unlike  that  at  bar,  where  it  is  conceded 
that  the  paper  was  executed,  delivered,  and  indorsed, 
and  it  is  sought  to  show  that  its  contents  were  not  the 
same  when  produced  on  the  trial  as  when  it  was  deliv- 
ered to  Cole.  In  the  Carlton  case  the  decision  is  based 
upon  the  fact  that  the  claimant  was  asked,  when  a 
witness  on  the  stand,  by  defendant,  if  he  signed  the 
paper,  and  that  was  held  to  open  the  door  so  that  he 
might  show  the  circumstances  under  which  he  signed 
it.  In  principle  the  cited  cases  are  not  in  conflict  with 
the  rule  adopted  in  this  state  limiting  the  testimony  of 
the  party  to  the  very  matter  inquired  about  of  the 
administrator.  The  testimony  of  the  administrator  as 
to  the  handwriting  and  signatures  did  not  authorize 
the  plaintiff  to  testify  touching  the  facts  as  to  what  the 
check  was  given  for.  That  testimony  identifying  a 
signature  is  not  testifying  to  a  personal  transaction, 
seeFerebee  v.  Pritchard,  16  S.  E.  Rep.  (N.  C.)  903; 
Bush  V.  Steed,  91  N.  C.  226. 

IV.  The  question  as  to  the  receipt  of  money  by 
Cole  from  Brown,  being  the  last  one  stated,  was  objec- 
tionable. It  related  to  the  manner  of  payment 
8  to  Cole  for  his  services.  Payment  has  always 
been  held  a  personal  transaction.  Williams  v. 
Brotm,  45  Iowa,  102;  Van  Sandt  v.  Cramer,  60  Iowa, 
424,  15  N.  W.  Rep.  259;  Cochrane  v.  Breckenridge,  75 
Iowa,  213,  39  N.  W.  Rep.  274. 
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V.  The  remaining  question,  "Examine  the  face 
of  the  check,  Mr.  Cole,  and  state  what,  if  any,  words 

in  writing,  are  now  on  the  check  that  were  not 
9         there  when  the  check  was  delivered  to  you  and 

when  you  indorsed  if — does  that  call  for  a  per- 
sonal transaction  between  deceased  and  Cole?  It  is 
impossible  to  define  what,  under  all  circumstances,  will 
constitute  a  personal  transaction.  The  question  is  to 
be  determined  largely  by  the  facts  peculiar  to  each  case 
presented.  We  have  held  that  one  can  not  testify  to 
facts  touching  the  amount  and  character  of  work  done 
for  one  since  deceased,  and  other  facts  which  tend  to 
establish  an  implied  contract.  Peck  v.  McKean,  45 
Iowa,  18;  Smith  v.  Johnson,  Id.  308;  Ashworth  v. 
Gruhhs,  47  Iowa,  354;  Wilson  v.  Wilson,  52  Iowa,  44, 
2  N.  W.  Eep.  615;  Van  Sandt  v.  Cramer,  60  Iowa,  424, 
15  N.  W.  Eep.  259;  Cowen  v.  Musgrave,  73  Iowa,  386, 
35  N.  W.  Eep.  496.  Later  we  held  that  the  statute  did 
not  ^'exclude  proof  of  facts  from  which  by  inference 
other  facts  may  be  found.''  McElhenney  v.  Hendricks, 
82  Iowa,  657, 48  N.  W.  Eep.  1056.  In  the  case  of  Dysart 
V.  Furrow,  90  Iowa,  59,  57  N.  W.  Eep.  645,  we  said  that 
''personal  transactions  and  communications,  as  contem- 
plated by  the  statute,  are  transactions  and  communica- 
tions between  the  parties,  of  which  both  must  have  had 
personal  knowledge.''  In  Marietta  v.  Marietta,  90 
Iowa,  201,  it  was  held  permissible  for  the  claimant  to 
testify  as  to  the  condition  of  the  deceased  during  the 
progress  of  a  disease  with  which  he  was  afflicted,  also 
as  to  the  care  and  attention  he  required.  In  Denning 
V.  Butcher,  91  Iowa,  425,  59  N.  W.  Eep.  73,  we  recog- 
nized the  doctrine  that  a  witness  in  such  a  case  may 
testify  to  matters  touching  the  deceased,  knowledge  of 
which  he  acquired  from  observation  alone;  and  that  a 
personal  transaction  means  the  doing  or  performing  of 
some  business  between  parties,  or  the  management  of 
any  aflfair.    In  Sankey  v.  Cook,  82  Iowa,  126,  47  N.  W. . 
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Rep.  1077,  we  held  that  testifying  as  to  the  genuine- 
ness of  a  signature  was  not  inhibited  by  the  statute. 
Now,  the  statute  prohibits  such  testimony  **in  regard 
to  any  personal  transaction  or  communication,''  etc. 
Code,  section  3639.  Did  the  question  call  for  testimony 
in  regard  to  such  a  transaction?     The  majority  of  the 

court  are  of  the  opinion  that  it  did,  and  hence 
10        was  properly  excluded.     They  think  that  the 

transaction  embraced,  not  only  the  execution 
and  delivery  of  the  check,  but  also  the  indorsement  of 
it  by  Cole ;  that  It  stands  as  an  instrument  to  which 
both  Cole  and  decedent  were  parties;  and  that  the 
question  does  not  call  for  evidence  of  an  independent 
transaction.  They  hold  that,  when  the  check  was 
offered  in  evidence,  the  presumption  was  that  it  was  in 
the  same  condition  as  when  received  and  indorsed  by 
Cole,  and  to  permit  Cole  to  testify  as  to  what  was  in 
fact  written  on  the  paper  when  he  thus  received  it  and 
indorsed  it  would  be  admitting  evidence  as  to  what  the 
transaction  between  the  parties  in  fact  was,  and  hence 
in  contravention  of  the  statute. 

They  are  also  of  the  opinion  that  the  decisions  of 
this  court  do  not  warrant  the  admission  of  the  proposed 
evidence;  that  the  cases  of  Wadsworth  v.  Heermans, 
85  N.  Y.  639,  and  Carlton  v.  Railroad  Co.  7  S.  B. 
Rep.  (Oa.)  623,  are  not  applicable;  and  that  the 
cases  of  Harris  v.  Bank  1  So.  Rep.  (Fla.)  140; 
Broughton  v.  Bogardus^  35  Hun,  198,  and  Foster  v. 
Collner,  107  Pa.  St.  305,  are  decisive  of  the  question. 
The  writer  and  Mr.  Justice  Given  can  not  accede 
to  the  correctness  of  the  result  reached  by  the  majority 
of  the  court  on  this  branch  of  the  case.  We  hold  that 
the  question  called  for  an  independent  fact,  to  wit,  the 
knowledge  of  Cole  as  to  the  condition  of  the  paper  at 
a  certain  time;  that  that  knowledge  was  obtainable  by 
observation  alone,  and  without  regard  to  any  trans- 
aetion  or  dealing  between  the  parties.     If  this  check 
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waB  altered  after  it  finally  left  Cole's  hands,  and  was 
returned  to  Brown,  it  seems  to  us  impossible  to  say 
that  that  fact  can  not  be  shown,  when  to  do  so  does  not 
involve  the  detailing  of  the  transactions  or  dealings  of 
the  parties,  but  is  ascertainable  from  observation 
alone.  The  theory  of  the  law  is  to  close  the  mouth  of 
the  living  person  as  to  a  matter  in  which  he  had  a 
part.  If  this  check  was  altered  by  the  insertion  of  the 
words  claimed  after  it  left  Cole's  possession,  we  are 
unable  to  perceive  on  what  theory  it  can  be  said  that 
Cole  was  a  party  to  a  transaction  of  which  he  had  no 
knowledge  whatever.  We  admit  that  the  line  of 
demarcation  between  what  is  a  personal  transaction  and 
what  is  not  is  not  clear,  and  from  the  very  nature  of 
such  cases,  must  ever  be  so.  We  place  our  determi- 
nation of  this  question  on  the  broad  ground  that  while 
the  execution  and  delivery  of  the  check  by  Brown  to 
Cole  was  a  personal  transaction,  or  at  least  evidence  of 
it,  still  the  determination  of  what  was  in  fact  written 
in  the  check  was  a  matter  appearing  from  an  inspec- 
tion of  the  face  of  the  instrument  itself,  without  resort 
to  any  act  or  communication  of  the  parties  which  pre- 
ceded or  accompanied  its  delivery,  acceptance,  or 
indorsement.  We  think  the  Wadsworth  and  Carltoti 
case$  support  our  view. 

VI.  It  is  said  that  Cole's  claim  was  liquidated, 
and  that  such  a  claim  can  not  be  settled  by  a  payment 
of  a  part  of  the  debt;  that  a  check  given  a 
11  creditor  for  a  less  sum  than  his  claim  in  pay- 
ment, and  the  indorsing  and  obtaining  the 
money  thereon,  does  not  amount  to  an  agreement  to 
the  terms  of  the  check,  or  preclude  the  creditor  from 
recovering  the  balance  of  his  debt.  These  and  other 
kindred  propositions  are  conceded  by  appellees;  hence 
no  authorities  need  be  cited  in  their  support.  For  all 
that  appears,  there  may  have  been  a  good  and  valid 
consideration  for  this  settlement,  if  one  was  in  fact 
made.    In  this  class  of  cases  it  is  incumbent  upon  the 
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claimant  to  show  that  something  is  due  him  before  he 
can  recover.  Stevens  v.  Witter,  88  Iowa,  636,  55  N. 
W.  Kep.  535.  This  he  has  not  done.  The  writer  and 
Mr.  Justice  Given  think  the  case  should  be  reversed, 
as  we  can  not  say  what  the  effect  of  the  proposed 
evidence  as  to  the  condition  of  the  check  might  be ; 
but,  under  the  holding  of  a  majority  of  the  court,  it 
must  be  affibmed. 


Henby  Heebing  v.  Maby  A.  Peaslee  and  E.  Peas- 
lee, Appellants. 

Reformation :  Evidenoe.  Two  adjoining  tracts  were  always  sepa- 
rately ooonpied.  Plaintiff  became  owner  of  tract  1,  by  sheriff's 
deed,  and  at  the  same  time  had  an  unmatured  sheriff's  certificate  of 
sale  to  tract  2.  The  sheriff's  deed  erroneously  conveyed  both  tracts. 
While  matters  were  thus  and  while  plaintiff  had  made  a  contract  to 
sell  lot  2  to  another,  he  mistakenly  deeded  to  defendant  both  tracts 
for  thre^hundred  and  fifty  dollars,  tract  2,  alone,  being  worth  eight 
hundred  dollars.  The  holder  of  the  contract  for  lot  2  went  into 
possession.  Defendant  went  into  possession  of  lot  1,  and  made  no 
claim  to  lot  2  till  she  was  informed  that  her  contract  covered  both 
tracts.    Held,  deed  to  both  tracts  was  rightfully  reformed. 

Appeal  from  Harrison  District  Court. — Hon.  Geobge 
W.  Wakefield,  Judge. 

Thubsday,  Octobeb  25,  1894. 

Action  in  equity  to  correct  an  alleged  mutual  mis- 
take in  a  deed  of  conveyance  in  the  description  of  the 
land.  Defendants  denied  that  there  was  any  mistake. 
Decree  was  entered  for  the  plaintiflE.  Defendants  appeal. 
Affirmed.  • 

S.  H.  Cochran  for  appellants. 

Bolter  &  Sons  for  appellee. 

Given,  J.— March  3,  1892,  the  plaintiflE  executed 
and  delivered  to  Mary  A.  Peaslee  his  deed  conveying 
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to  her  two  certain  adjoining  triangular  shaped  pieces  of 
land  by  metes  and  bounds.  These  tracts  are,  for  con- 
venience, designated  in  the  record  as  the  **  Simons 
Tract''  and  the  ' 'Harmon  Tract.''  Plaintiff  contends 
that  by  mutual  mistake  the  Harmon  tract  was  included 
in  said  deed,  and  asks  a  decree  correcting  the  same. 
Defendants  deny  that  there  was  any  mistake. 

'Appellants  contend  that  certain  evidence  intro- 
duced is  incompetent,  and  that  there  is  not  sufficient 
competent  evidence  to  warrant  the  decree.  The  rule 
has  been  uniformly  recognized  that  courts  will  not  give 
relief  by  the  reformation  of  a  deed,  or  annul  and  set 
aside  deeds  on  the  ground  that  they  do  not  conform  to 
the  contract  of  the  parties,  unless  the  evidence  be  clear 
and  satisfactory,  and  establishes  plaintiff's  case  by 
clear  and  satisfactory  evidence.  See  Presbyterian 
Church  V.  Logan,  77  Iowa,  328,  42  N.  W.  Kep.  310; 
West  V.  West  J  90  Iowa,  41,  57  N.  W.  Rep.  639; 
Osmundson  v.  Thompson,  90  Iowa,  755.  Leaving 
out  of  consideration  the  evidence  objected  to,  we 
think  it  appears  beyond  any  reasonable  doubt  that 
the  mistake  alleged  did  mutually  occur  in  the  making 
of  the  deed  in  question.  The  deed  was  made  in  pur- 
suance of  a  contract  in  writing  entered  into  March  7, 
1890,  whereby,  for  the  consideration  of  three  hundred 
and  fifty  dollars,  to  be  paid  in  one  and  two  years, 
plaintiff  agreed,  upon  full  payment,  to  convey  the  land 
described  in  the  contract  to  Mrs.  Peaslee.  Prior  there- 
to, plaintiff  had  acquired  title  to  the  Simons  tract  by 
sheriff's  deed  on  foreclosure  sale  under  a  mortgage. 
Though  the  Simons  tract  alone  was  sold  to  the  plaintiff 
at  that  sale,  the  sheriff's  deed  gave  metes  and  bounds 
which  included  both  tracts.  The  description  in  the 
contract  was  taken  from  the  sheriff's  deed,  and  the 
description  in  the  deed  in  question  was  taken  from  the 
contract.  At  the  time  the  contract  was  entered  into, 
plaintiff  held  a  sheriff's  certificate  of  sale  on  the  Har- 
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men  tract,  the  period  of  redemption  from  which  had 
not  expired.  Prior  to  making  the  deed  to  defendant 
Mary  A.  Peaslee,  the  plaintiff  had  executed  a  contract 
and  bond  for  a  deed  to  Mr.  Harmon  for  the  Harmon 
tract.  The  tracts  were  for  many  years  separated  by  a 
line  fence,  and  the  land  and  dwellings  on  each  were 
separately  occupied,  Mr.  Harmon  having  continuously 
occupied  the  Harmon  tract  for  over  thirteen  years. 
Soon  after  the  written  contract  was  made,  the  defend- 
ants went  into  possession  of  the  Simons  property  as 
their  home,  and  have  ever  since  so  occupied  it.  During 
the  two  years  intervening  between  the  contract  and 
deed,  the  tracts  were  thus  separately  occupied,  without 
the  defendants  having  at  any  time  or  in  any  manner 
asserted  any  right  or  interest  in  the  Harmon  property. 
It  was  not  until  after  the  deed  was  made,  a  nd  the  mis- 
take discovered  and  caUed  to  their  attention,  that  they 
made  any  claim  whatever  to  the  Harmon  property. 
The  evidence  shows  without  conflict  that  the  Simons 
tract  was  worth  about  three  hundred  and  fifty  dollars, 
and  the  Harmon  tract  about  eight  hundred  dollars, 
showing  that  the  consideration  paid  was  grossly  inad- 
equate for  both  pieces  of  property.  These  uncontro- 
verted  facts  show,  we  think,  beyond  all  doubt.  Dot 
only  that  there  was  a  mistake,  but  that  it  was  mutual, 
and  the  manner  in  which  it  occurred.  The  decree  of 
the  district  court  is  affirmed. 


Geobge   E.    Riohaedsok,    Appellant,  v.  James   Mc- 
Laughlin. 

Practice.  Oeneral  verdict  was  for  five  cents  and  was  unwarranted  by 
special  findings.  HM,  not  reversible  error  when  the  attention  of  trial 
jndge  was  npt  specially  called  to  the  sum  allowed,  though  motion  for 
new  trial  averred  that  verdict  was  in  conflict  with  special  findings. 
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Appeal  fram  Fit/mouth  District  Court. — Hon.   P.   E. 
Gaynob,  Judge. 

Thubsday,  Octobee  25,  1894. 

Plaintiff  asks  to  recover  on  an  instrament  in 
writing  as  follows: 

*'Le  Mabs,  Io.,  May  19, 1884. 

*'In  consideration  of  the  sale  of  my  land  in  31,  93, 
46,  through  agency  of  Geo.  E.  Eichardson,  I  promise  to 
pay  said  Eichardson,  at  Le  Mars,  Iowa,  one  hundred 
dollars,  with  interest  at  the  rate  of  eight  per  cent  per 
annum  from  this  date,  which  amount  shall  be  due 
January  first,  1885,  provided  James  Eedmon  shall  pay 
as  agreed,  at  that  date,  his  second  payment  of  four 
hundred  dollars  on  said  sale,  and  if  paid  by  said  Eed- 
mon at  a  later  date,  and  accepted  by  me,  the  said  pay- 
ment to  said  Eichardson  shall  then  become  due.  But 
if  the  sale  falls  through,  and  said  second  payment  is 
not  made  at  all,  this  obligation  shall  become  void. 

''James  McLaughlin.'' 

He  alleges  that  the  four  hundred  dollars 
had  been  paid  by  Eedmon  to  the  defendant, 
ajad  asks  to  recover  the  one  hundred  dollars  with 
interest.  He  sued  out  an  attachment  against  the 
property  of  the  defendant.  Defendant  answered,  de- 
nying every  allegation  in  the  petition,  and  setting  up  a 
counterclaim  for  damages  for  wrongful  suing  out  the 
attachment,  and  also  for  one  hundred  and  fifty  dollars 
alleged  to  have  been  received  by  the  plaintiff.  The 
jury  found  for  the  defendant,  and  assessed  his  recovery 
at  five  cents.  They  also  returned  a  special  finding  that 
the  attachment  was  not  wrongfully  sued  out.  Judg- 
ment was  entered  on  the  verdict.  Plaintiff  appeals. 
Affirmed. 

Ira  T.  Martin  for  appellant^ 
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Walter  L  Hays  and  Patrick  Farrell  for  appellee. 

Given,  J. — There  was  no  evidence  to  sustain  the 
counterclaim  for  one  hundred  and  fifty  dollars  money 
received,  and  that  claim  was  not  submitted  to  the  jury. 
No  complaint  is  made  against  the  instructions,  and  the 
question  whether  the  condition  upon  which  defendant 
was  to  pay  the  one  hundred  dollars  had  happened  was 
fairly  submitted  to  the  jury,  and  it  found,  as  under  the 
evidence  it  might,  that  it  had  not.  The  only  ground 
of  complaint  is  that  the  verdict  is  inconsistent  with  the 
special  findings,  the  jury  having  found  that  the  attach- 
ment was  not  wrongfully  sued  out,  and  by  its  verdict 
found  against  the  plaintiff  in  the  sum  of  five  cents. 
While  it  is  true  the  plaintiff  moved  for  a  new  trial 
upon  the  ground,  among  others,  that  '*the  verdict  is 
in  conflict  with  the  special  findings,"  it  does  not 
appear  that  the  allowance  of  the  five  cents  was  brought 
to  the  attention  of  the  court.  Had  the  verdict  been 
simply  for  the  defendant,  the  judgment  must  have 
been  the  same  as  on  the  verdict  returned,  except  as 
to  the  trivial  amount  of  five  cents,  and  it  is  only  in 
that  amount  that  the  plaintiff  is  prejudiced  by  the  con- 
flict between  the  special  finding  and  the  verdict.  No 
substantial  prejudice  has  resulted  to  appellant,  and  we 
will  surely  not  reverse  a  case,  and  send  it  back  for 
retrial,  upon  grounds  possessing  no  greater  merit  than 
is  here  shown.  The  case  was  fully  and  fairly  tried, 
and  the  result  has  such  support  in  the  evidence  that  we 
should  not  disturb  it.     The  judgment  is  affirmed. 
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Des   Moines  Cotton  Mill  Company  v.    The  Yobk 
Intestment  Company  et.  al.  Appellant. 

Ck:>rporation8 :  ooNraAor  bt  corporations.    Part  of  the  incorporators, 
before  incorporating,  made  a  contract  with  the  remainder,  in  which 

1  they  were  named  as  parties  of  the  first  and  second  part  respectively. 
As  part  of  it,  those  named  as  parties  of  the  second  part  conveyed 
lots  held  by  them  in  severalty  to  the  corporation,  agreeing  to  aid  in 

2  selling  the  lots,  and  not  to  sell  in  competition.  Held,  the  contract  is 
severable,  and  one  incorporator  is  not  liable  becaase  his  fellows 
broke  said  agreement. 

Same.    One  is  not  liable  in  damages,  becaase  he  did  sell  in  competition 
with  said  lot  sales  in  violation  of  said  agreement,  where  the  lots  were 

3  sold  by  plaintiff,  by  a  conveyance  in  the  nature  of  a  trust  deed,  at 
umliminished  value,  before  said  competing  sales  were  made. 

Appeal  from  Polk  District  Court. — Hon.  S.  F.  Balliet, 

Judge. 

Thursday,  October  25, 1894. 

Action  to  recover  damages  for  the  alleged  breach 
of  a  written  contract.  There  was  a  judgment  for  the 
plaintiff,  and  the  defendants  appeal. — Beversed. 

Cwmmins  <&  Wright^  St.  John  &  Stevenson^  and 
Bar  croft  &  McCaughan  for  appellants. 

J.  A.  McGall  and  Gatch,  Connor  <&  Weaver  far 
appellee. 

Granger,  C.  J. — The  petition  was  addressed  to  the 
equity  side  of  the  court.  The  defendants,  in  their 
answers,  made  some  claim  that  the  proceedings  should 
have  been  at  law,  but  the  claim  was  not  pressed  in  the 
court  below,  and  the  appeal  is  here  without  an  assign- 
ment of  error,  and  it  is  to  be  determined  as  in  equity. 
The  whole  controversy  is  based  upon  a  written  contract, 
of  which  the  following  is  a  copy: 
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* 'Memoranda  made  January  30,  1888,  by  and 
between  E.  R.  Mason,  Geo.  H.  Cowles,  and  J.  F. 
Mason,  parties  of  the  first  part,  and  Ben  F.  Elbert, 
York    Investment  Company,   Wesley   Eedhead,   and 

,  parties  of  the  second  part,  showeth:  (1)    That 

the  parties  hereto  agree  to  associate  themselves 
together  as  a  body  corporate  for  the  primary  object 
of  erecting  and  operating  a  cotton  mill  in  Polk 
county,  Iowa,  and,  incidentally,  for  the  purpose 
of  buying  and    selling    real  and  personal  property. 

(2)  The  parties  of  the  first  part  are  to  cause  to  be 
conveyed  to  said  corporation  about  to  be  formed,  clear 
of  all  incumbrance,  the  property  known  as  the  *Jones- 
ville  Cotton  Mill,'  together  with  the  implements, 
machinery,  and  mill  property,  not  including  stock,  on 
hand  and  in  process  of  manufacture,  for  which  said 
parties  of  the  first  part  are  to  be  entitled  to  stock  in 
said  new  corporation  to  the  amount  of  thirty-two  thou- 
sand dollars  upon  the  understanding  that  the  total 
stock  of  the  company  shall  be  fifty  thousand  dollars. 

(3)  The  parties  of  the  second  part  are  to  cause  to  be 
conveyed  to  said  new  corporation  ninety  lots  in  Elbert 
&  York's  addition  to  Grant  park,  and  others  near 
thereto,  which  are  to  be  clear  of  incumbrance,  and  for 
which  the  said  parties  of  the  second  part  are  to  be 
entitled  to  eighteen  thousand  dollars  stock  in  said  new 
corporation,  upon  the  understanding  that  the  total 
stock  is  fifty  thousand  dollars ;  all  the  lots  to  be  of 
equal  value,  with  the  fair  average  of  those  in  Elbert  & 
York's  addition,  and  as  may  be  agreed  upon  between 
J.  F.  Mason,  representing  the  parties  of  the  first  part, 
and  J.  H.  York,  representing  parties  of  second  part, 
except  that  Dean  avenue  lots  are  not  to  be  included. 

(4)  All  parties  to  use  their  best  endeavors  to  secure 
as  large  subsidies,  both  in  money  and  property,  as  pos- 
sible, which,  including  subsidies  already  subscribed, 
are  to  be  the  property  of  the  corporation  about  to  be 


Digiti 


ized  by  Google 


398  Cotton  Mill  Co.  v.  York  Inv.  Co.  [92  Iowa 

formed.  (5)  The  new  corporation  is  to  issue  its  note 
for  eleven  thousand,  five  hundred  and  twenty  dollars, 
due  January  1,  1889,  with  eight  per  cent  interest, 
which  is  to  be  guarantied  by  parties  of  the  first  part. 
(6)  The  new  corporation  is  to  issue  its  one  or  more 
notes  to  the  total  amount  of  six  thousand,  four  hun- 
dred and  eighty  dollars,  to  be  due  January  1,  1889, 
with  eight  per  cent  interest,  to  be  guarantied  by  some 
of  the  parties  of  the  second  part  in  proportion  to  the 
lots  contributed  by  each,  which  said  notes  are  to  be 
secured  by  mortgage  on  the  lots  contributed,  if  the 
parties  contributing  and  guarantying  so  desire.  Par- 
ties of  second  part  to  guaranty  money  on  said  not^s 
within  ten  days  after  issue.  (7)  Parties  of  the  sec- 
ond part  are  to  devote  their  time  and  energies  to  selling 
lots  so  to  be  contributed  to  said  corporation  about  to 
be  formed,  and  are  not  to  oflEer  other  lots  in  said  neigh- 
borhood in  competition  with  lots  of  the  company. 
Parties  of  the  second  part  are  not  to  be  entitled  to  any 
commission  or  compensation  for  selling  said  lots,  and 
all  parties  are  at  once  to  use  their  best  endeavor  to 
secure  subsidies  for  the  benefit  of  the  company,  in 
either  money  or  property.  (8)  Parties  of  the  second 
part  are  to  be  allowed  to  determine  the  location  of  said 
cotton  mill,  provided,  only,  that  it  be  in  an  eligible, 
convenient  location  for  such  industry.  (9)  The  mill 
to  be  erected  to  be  not  less  than  sixty-two  by  two  hun- 
dred and  twenty  feet,  of  brick,  two  stories  high,  with 
not  less  than  three  thousand,  five  hundred  spindles, 
and  not  less  than  one  hundred  and  thirty  looms,  and 
not  less  than  thirty  set  cards.  (10)  Articles  of  incor- 
poration to  be  drawn  in  accordance  herewith,  under 
the  laws  of  Iowa ;  the  corporation  to  be  managed  by  a 
board  of  five  directors ;  three  of  the  said  board  to  be 
named  by  parties  of  the  first  part,  and  two  by  parties 
of  the  second  part.  Parties  of  first  part  are  to  name 
two,  and  parties  of  the  second  part  one,  of  the  execu- 
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tive  officers.  (11)  The  corporation  to  be  completed 
and  conveyance  made  from  the  fifteenth  to  the  twen- 
tieth of  February,  1888.  (12)  Parties  of  first  part  to 
take  charge  of  removal  of  said  cotton  mill,  and  to  see 
that  it  is  moved  so  soon  as  can  be  done  after  the 
incorporation  of  said  company.  (13)  Upon  filing  of 
articles  of  incorporation  and  transfer  of  property,  J.  F. 
Mason  is  to  take  an  invoice  of  stock  in  hand  and  the 
new  company  is  to  purchase  the  same  of  parties  of  the 
first  part,  and  is  to  pay  eight  per  cent  interest  on 
the  amount  of  such  invoice  till  arrangements  can  be 
made  to  pay  the  same.  (14)  The  erection  of  the 
buildings  to  be  commenced  not  later  than  April  1, 
1888,  and  to  be  finished  as  soon  as  possible,  and  mill 
moved  at  once  upon  completion. 

(Signed)  **J.  F.  Mason, 

'*E.  E.  Mason,  per  J.  F.  M, 
*^Geo.  H.  Cowles, 
**YoRK  Investment  Company, 
''J.  H.  York,  President, 
'^A.  M.  YoBK,  Secretary, 
''Ben  F.  Elbert, 
''Wesley  Redhead.'' 

Afterward,  and  before  the  suit  was  commenced,  the 
following  assignment  of  said  contract  was  made:     "All 
our  rights,  including  our  right  of  action,  arising  under 
the  seventh  paragraph  of  the  written  contract,  is  hereby 
assigned  to  the  Des  Moines  Cotton-Mill  Company. 
(Signed)         "E.  R.  Mason, 
"J.  F.  Mason, 
"Geo.  H.  Cowles.'' 
The  corporation  known  as  the  Des  Moines  Cotton 
Mill  Company  was  organized  in  pursuance  of  this  pre- 
liminary contract,  and  a  cotton  mill  was  erected  and  put 
into  operation.     Each  one  of  the  parties  designated  as 
parties  of  the  second  part  conveyed  thirty  lots  to  the 
corporation  in  pursuance  of  that  part  of  their  obliga- 
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tion.  The  capital  stock  was  fixed  at  one  hundred 
thousand  dollars  instead  of  fifty  thousand  dollars,  as 
provided  in  the  contract.  Sixty-four  thousand  doUars 
of  this  stock  was  issued  to  the  Masons  and  Cowles 
jointly,  and  twelve  thousand  dollars  to  Redhead,  and 
twelve  thousand  dollars  to  Elbert,  and  the  same 
amount  to  the  York  Investment  Company.  The  lots 
which  they  conveyed  to  the  cotton  mill  company 
were  owned  by  them  in  severalty,  and  stock  was 
issued  to  each  one  for  the  agreed  value  of  the  lots 
which  he  alone  conveyed ;  and  there  were  at  that  time 
no  stockholders  other  than  the  parties  who  joined  in 
the  written  contract  preliminary  to  the  organization  of 
the  corporation.  Some  question  is  made  as  to  the 
right  of  the  corporation  to  avail  itseK  of  the  provisions 
of  the  written  agreement.  It  appears  to  us  that  there 
is  no  legal  obstacle  in  the  way  of  so  doing,  but,  in  our 
view  of  the  case,  this  is  not  a  material  question.  The 
right  to  adopt  the  agreement  by  the  corporation  will 
be  conceded.  It  is  to  be  remembered  that  the  parties 
to  the  agreement  and  the  corporators  are  identical. 
They  all  knew  and  understood  just  what  was  owned  by 
each,  and  what  each  one  was  to  put  in  as  his  share  to 
make  up  the  amount  necessary  to  carry  on  the  enter- 
prise. It  was  well  known  to  all  of  them  that  the  cot- 
ton mill  was  to  be  located  in  the  vicinity  of  the  lots 
to  be  contributed  by  what  was  known  as  the  * 'parties 
of  the  second  part.'^ 

This  action  was  commenced  on  the  seventeenth  day 
of  September,  1889.  The  York  Investment  Company  was 

made  defendant,  and  it  was  charged  in  the  peti- 
1  tion  that  the  investment  company  violated  the 

seventh  paragraph  of  the  written  contract,  by  fail- 
ure to  devote  its  energies  to  selling  the  lots  of  plaintiff, 
and  by  offering  and  selling  its  own  lots  in  competition 
with  the  plaintiff's  lots.     Afterward,  and  on  the  twenty- 
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second  day  of  February,  1890,  the  plaintiff  amended  its 
petition  as  follows:  ^'Plaintiff  hereby  makes  Wesley 
Bedhead,  by  amendment,  a  party  defendant  in  the 
above  entitled  action,  jointly  with  York  Investment 
Company,  as  a  party  to  said  contract  set  out  in  Exhibit 
A,  annexed  to  the  original  petition  herein,  and  makes 
the  same  allegations  against  the  said  Bedhead,  jointly 
with  said  York  Investment  Company,  as  are  in  said 
petition  made  against  said  York  Investment  Company, 
and  asks  the  same  relief  against  said  Bedhead."  It 
appears  that  Wesley  Bedhead  was  a  citizen  and  a  resi- 
dent of  the  city  of  Des  Moines  for  many  years.  He 
died  after  he  was  made  a  party  to  this  suit,  and  his 
executors  were  substituted  as  defendants.  It  will  be 
observed  that  Bedhead  was  charged  with  the  same 
breach  of  contract  as  the  York  Investment  Company; 
that  is,  he  was  charged  with  violating  the  seventh  para- 
graph of  the  contract,  by  failing  to  devote  his  time  and 
energies  to  selling  plaintiff's  lots,  and  for  selling  his 
own  lots  in  competition  with  plaintiff's  lots.  There  is 
no  evidence  that  Bedhead  offered  or  sold  any  of  his 
lots  in  competition  with  the  lots  of  the  plaintiff,  and 
the  whole  record  shows  that  he  was  not  expected  to 
take  any  active  part  in  the  use  of  his  energy  and  other 
acts  and  devices  necessary  to  sell  the  plaintiff's  lots.  It 
is  not  really  claimed  by  counsel  for  appellee  that  Bed- 
head's estate  should  be  charged  for  any  act  or  omission 
of  his  own,  but  the  whole  controversy  as  to  his  liability 
turns  on  the  question  whether  he  or  his  estate  should 
be  held  liable  for  an  alleged  breach  of  the  seventh 
paragraph  of  the  contract  by  the  officers  of  the  York 
Investment  Company.  In  other  words;  it  is  contended 
that  there  were  but  two  sides  to  this  contract— the  par- 
ties of  the  first  part  and  the  parties  of  the  second  part 
— and  that  each  of  those  on  one  side  were  liable  for 
the  acts  of  his  coparties  in  all  respects. 
Vol.  92  la— 26 
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We  will  not  here  repeat  the  several  provisions  of 
the  contract.  It  appears  to  us  that  the  construction 
of  it  contended  for  by  counsel  for  the  plaintijBE 
2  is  not  warranted  either  by  its  terms  or  by  a  con- 
sideration of  the  circumstances  surrounding  the 
parties  when  it  was  executed.  There  is  no  express  pro- 
vision that  each  one  of  the  parties  should  be  bound  to 
answer  in  damages  for  a  breach  of  the  seventh  para- 
graph. It  is  true  that  the  subject  of  the  contract  may 
be  such  that  all  may  be  liable  for  the  failure  of  one  of 
their  number  to  obey  and  perform  his  obligations. 
But  the  subject  of  this  contract,  or  the  property  to  be 
put  in,  was  lots  owned  by  the  parties  of  the  second 
part  in  severalty.  The  obligation  under  consideration 
is  like  an  obligation  for  personal  services.  No  person 
can  be  bound  in  such  case  for  the  acts  or  omissions  of 
another  unless  he  can  be  said  .to  have  so  contracted; 
that  is,  to  stand  as  surety  for  him.  Bedhead  agreed 
that  he  would  be  responsible  if  he  put  his  lots  on  the 
market  in  competition  with  the  lots  of  plaintiff,  but  he 
did  not  contract  to  answer  in  damages  for  such  a  viola- 
tion of  the  contract  by  the  York  Investment  Company. 
It  was  not  a  partnership  transaction,  nor  a  contract  of 
guaranty.  When  the  corporation  was  organized,  and 
the  stock  issued  to  each  of  the  incorporators,  their 
joint  undertakings,  so  far  as  pertained  to  the  organiza- 
tion, were  at  an  end.  Each  one  was  liable  for  his 
own  acts  alone.  It  seems  to  us  that  this  is  so  plain 
that  further  consideration  of  the  question  is  unneces- 
sary. 

Counsel  for  the  plaintiff,  in  an  elaborate  and 
ingenious  argument,  in  which  numerous  authorities  are 
cited,  seek,  by  an  analysis  of  this  contract,  to  maintain 
that  the  estate  of  Bedhead  is  liable  for  the  wrongful 
violation  of  this  contract  by  the  York  Investment 
Company.  This  suit  is  in  behalf  of  the  cotton  mill 
company  as  a  corporation.     It  is  not  an  action  by  a 
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creditor  against  the  corporation,  and  the  authorities 
cited  by  counsel  do  not  appear  to  us  to  be  in  point. 
The  contract  must  be  construed  by  a  fair  analysis  of  its 
provisions,  and  with  proper  consideration  of  the  sub- 
ject-matter, and  no  adjudged  case  or  rule  of  construc- 
tion of  joint  and  several  contracts  can  be  applicable, 
because  the  contract  and  surrounding  circumstances 
are  not  alike  in  any  two  cases.  It  appears  to  us  to  be 
perfectly  plain  that,  under  the  evidence,  the  estate  of 
Bedhead  is  not  liable.  The  plaintiff  has  no  more 
standing  in  a  court  of  law  or  equity  against  Redhead 
or  his  representatives  than  it  would  have  to  maintain 
an  action  jointly  against  two  or  more  persons  who  con- 
tract to  work  and  labor  in  its  mill,  and  one  of  them 
failed  to  perform  his  contract.  The  designation  of  the 
parties  as  '^parties  of  the  second  part''  does  not  make 
them  a  unit  in  obligation  and  interest  where  there  is  no 
unity  in  fact. 

II.  The  right  to  a  judgment  against  the  York 
Investment  Company  remains  to  be  considered.  It  is 
a  corporation.  It  does  not  appear  just  what  the  pur- 
pcJ^se  of  its  organization  is.  It  may  be  that  it  had 
power  under  its  charter  to  take  stock  in  cotton  mills, 
and  that  it  is  liable  for  breaches  of  such  a  contract.  It 
appears  from  the  evidence  that  it  owned  city  lots,  and 
that  much  of  its  business  was  to  boom  real  estate  and 
inflate  prices  thereof  by  all  sorts  of  methods  known  to 
persons  so  engaged;  such  as  making  sham  sales,  and 
taking  back  sham  mortgages,  for  imaginary  purchase 
money.  In  all  such  cases  the  public  records  show 
large  sales  and  high  prices.  It  is  claimed,  how- 
3  ever,  that  it  appears  in  evidence  in  this  case  that 

many  of  the  sales  complained  of  were  valid  trans- 
actions, and  that  they  were  a  violation  of  the  contract. 
We  do  not  think  it  essential  that  an  estimate  be  made 
of  such  sales,  because,  in  our  opinion,  under  the  evi- 
dence and  the  acts  of  the  parties,  there  is  no  right  of 
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recovery  in  any  amount.  It  appears  that  the  contract 
upon  which  this  suit  was  brought  was  made  on  the 
thirty-first  day  of  January,  1888.  The  articles  of 
incorporation  were  made  and  acknowledged  by  the 
incorporators  on  the  sixteenth  day  of  February,  1888. 
The  erection  of  the  cotton  mill  was  commenced  in  the 
spring  of  that  year,  and  it  was  put  in  operation  some 
time  in  the  fall  of  the  same  year.  The  sales  of  lots 
made  by  the  York  Investment  Company  of  which  com- 
plaint is  made  occurred  in  the  year  1888.  On  the  sev- 
enteenth day  of  August,  1888,  the  plaintiflE  by  its  deed 
duly  conveyed  all  of  the  said  lots  to  J.  M.  Love.  By 
this  conveyance  the  plaintiff  put  it  out  of  his  power  to 
convey  to  any  purchaser  procured  by  the  defendants 
herein.  It  is  true  that  this  conveyance  was  in  trust 
for  certain  purposes,  not  necessary  to  be  stated  in  full 
here ;  and  it  is  strenuously  contended  that  the  convey- 
ance to  Love  was  a  mere  mortgage,  and  did  not  pre- 
vent the  defendants  herein  from  effecting  sales  of  the 
lots.  This  position  is  not  well  founded.  The  convey- 
ance to  Love  is  a  complete  answer  to  it.  It  is  useless 
to  speculate  as  to  what  Love  or  his  attorneys  or  agents 
would  have  done  in  the  way  of  making  conveyances  to 
purchasers  procured  by  the  defendants.  When  dam- 
ages are  recovered  for  a  breach  of  contract,  a  legal 
right  to  recover-  must  exist.  In  this  case  it  should 
appear  that  the  defendants  had  a  right  to  enforce  con- 
tracts of  sale  before  they  can  be  held  liable  for  not  find- 
ing purchasers.  It  appears  by  a  clear  preponderance 
of  the  evidence  that,  when  the  sale  and  conveyance 
were  made  by  the  plaintiff  to  Love,  the  lots  were  just 
as  valuable  as  they  had  been  at  any  time  after  they 
were  conveyed  by  the  defendants  to  the  plaintiff. 
This  being  the  fact,  there  ought  to  be  no  contention 
upon  the  question  of  the  right  to  damages.  There  is 
really  no  question  made  as  to  the  fact  that  the  lots  had 
not  depreciated  in  value  when  they  were  conveyed  to 
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Love,  excepting  in  the  arguments  in  behalf  of  the 
plaintiff.    As  bearing  on  that   question,  the  plaintiff 
introduced  in  evidence  an  affidavit  of  Wesley  Bedhead, 
of  which  the  following  is  a  copy. 
**State  of  Iowa,  \ 

*Tolk  County,  j^' 

"I,  Wesley  Bedhead,  being  duly  swoni,  depose  and 
say  that  I  am  a  resident  of  Des  Moines,  and  have  been 
for  the  last  thirty-seven  and  a  half  years.  I  am 
advised  as  to  value  of  real  estate  in  and  around  Des 
Moines.  I  know  the  property  of  the  Des  Moines  Cot- 
ton-Mill Company,  and  I  verily  believe  that  the  aver- 
age value  of  the  lots  of  said  company  to  be  more  than 
three  hundred  dollars  each,  fifty  foot  front  lots. 

** Wesley  Bedhead. 

"Subscribed  and  sworn  to  before  me,  July  24, 1888. 

**Geo.  a.  Dissmobe, 

**Notary  Public  in  and  for  Polk  county,  lowa.'^ 

A  like  affidavit  was  made  at  the  time  by  the  secre- 
tary of  the  York  Investment  Company,  with  the 
exception  that  he  fixed  the  value  iat  five  hundred  dol- 
lars per  lot  in  cash.  If  the  lots  were  as  valuable  when 
the  plaintiff  conveyed  them  to  Love  as  before  that  time 
no  damages  can  be  allowed. 

The  judgment  and  decree  of  the  district  court  are 
eeveesed. 


D.  C.  Chase  et  al,  Appellants,  v.  C.  P.  Chbistenson. 

Practice  in  Supreme  Court.  Action  to  quiet  title.  A  grantee  is 
made  defendant.  He  files  cross  bill  against  his  grantor  prajing  can- 
cellation of  a  purchase  money  mortgage  if  title  be  quieted  against 
him.  The  grantor  makes  appearance.  The  title  is  not  quieted.  Held, 
plaintiff's  appeal  will  be  dismissed  for  failure  to  serve  notice  of 
appeal  on  said  grantor. 
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Appeal  from  Hamilton  District    Court. — Hon.   S.    M. 
Weaver,  Judge. 

Thursday,  October  25,  1894. 

Action  in  equity  to  redeem  certain  land  from  a 
tax  sale  and  deed.  There  was  a  decree  dismissing 
plaintiflEs'  petition,  and  they  appeal. — Dismissed. 

D.  G.  Chase  for  appellants. 

A.  N.  Boeye  and  Gatchj  Connor  &  Weaver  for 
appellee. 

EoTHROOK,  J. — The  plaintiffs  claim  to  be  the  own- 
ers of  the  patent  title  to  the  land,  and  the  defendant 
claims  title  under  a  tax  deed.  It  appears  from  the  rec- 
ord that  the  tax  deed  was  made  by  the  treasurer  of 
Hamilton  county  to  Samuel  Merrill  on  the  seventh  day 
of  May,  1879,  and  filed  for  record  on  the  next  day. 
The  plaintiffs'  attack  upon  the  deed  is  founded  on  the 
fact  that  the  notice  of  expiration  of  the  time  for 
redemption  was  void,  because  said  notice  was  not 
addressed  to  the  person  in  whose  name  the  land  was 
taxed,  as  provided  by  law;  and  it  is  also  contended,  for 
other  reasons,  that  the  time  for  redemption  had  not 
expired  when  this  suit  was  commenced.  The  defend- 
ant answered  the  petition,  taking  issue  upon  the  ma- 
terial questions  in  the  case;  and  it  was  further  claimed 
in  the  answer  that  Merrill  conveyed  the  land  by  deed 
of  general  warranty  to  George  Garver,  and  that  after- 
ward said  Garver  conveyed  said  property  to  the 
defendant,  by  a  like  deed  of  general  warranty;  and  that 
defendant  was  the  absolute  owner  under  said  claim  of 
title,  subject  to  a  mortgage  of  four  hundred  dollars, 
given  by  him  to  Garver,  to  secure  the  payment  of  part 
of  the  purchase  money  for  said  premises;  and  the  de- 
mand was  made  that  Garver  be  made  a  party  defend- 
ant.   A  paper  denominated  a  ''cross  bill''  was  filed  by 
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the  defendant  against  Garver.  It  does  not  appear  that 
notice  was  served  on  Garver,  but  he  appeared  as  a 
defendant,  and  filed  an  answer,  setting  up  substantially 
the  same  defenses  as  were  interposed  by  the  defendant 
Christenson.  The  cross  bill  was  filed  by  leave  of  the 
court,  and  was  in  the  nature  of  a  demand  that  Garver 
should  defend  the  suit  under  the  covenants  of  warranty 
in  his  deed,  and,  if  it  should  be  decreed  that  he  had  not 
title  when  he  conveyed  to  the  defendant  Christenson, 
the  mortgage  for  four  hundred  dollars  should  be  can- 
celed. No  objection  appears  to  have  been  made  to  the 
appearance  of  Garver  as  a  defendant,  and  the  cause 
was  heard  and  determined  on  the  issues  above  stated, 
and  the  decree  was  a  general  one  dismissing  the  plain- 
tiflEs'  petition.  A  notice  of  appeal  was  served  on  the 
defendant  Christenson  alone.  No  appeal  was  taken 
as  to  the  defendant  Garver.  A  motion  to  dismiss  the 
appeal  was  served  upon  the  appellants  on  the  twenty- 
eighth  day  of  September,  1893.  The  ground  of  the 
motion  is  that  Garver  is  a  party  adversely  interested  to 
appellants,  and  whose  rights  were  determined  by  the 
decree  against  appellants.  No  resistance  was  made  to 
this  motion,  and  it  was  submitted  to  this  court  to  be 
determined  with  the  case. 

We  think  the  motion  must  be  sustained.  A  re- 
versal of  the  decree  as  to  Christenson  could  not  be  held 
as  a  reversal  as  against  Garver.  The  general  decree 
dismissing  the  petition  was,  in  eflEect,  an  adjudication 
that  Garver's  deed  to  Christenson  conveyed  the  title, 
and  that  the  mortgage  given  for  purchase  money  was 
valid.  There  can  be  no  review  in  this  court  which 
would  affect  Garver  without  making  him  an  appellee 
in  the  case.  When  a  party  to  the  record  is  not  served 
with  notice  of  the  appeal,  the  appeal  can  not  be  prose- 
cuted as  to  him,  and  no  relief  based  upon  a  reversal  as 
to  him  can  be  granted  in  the  appellate  court.  Hunt  v. 
Clark  J  46  Iowa,  291.  The  motion  to  dismiss  the  appeal 
is  sustained.    Dismissed. 
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John  H.  Bbown  v.  The  Buklington,  Cedar  Rapids  & 
NoRTHEBH  Railway  Company,  Appellant. 

Injury  to  Brakeinan :  wEGuasNos  of  enginebb.  The  petition  averred 

2  that  injury  ocourred  beoause  engineer  set  the  brake  too  qniok  and  so 
jerked  plaintiff  from  a  brake  beam  upon  which  he  was  standing. 
While  the  engineer  testified  that  he  did  not  know  that  plaintiff  was 
on  the  beam,  other  testimony  tended  to  show  that  a  man  in  plaintiffs 
plaoe,  and  at  his  then  woric,  most  needs  stand  on  saoh  beam.  Held, 
it  was  for  the  jury  whether  the  engineer  knew  that  plaintiff  was  in 
that  position. 

Same:  followikg  instructions.    The  jury  does  not  act  in  violation  of 

3  instructions  charging  a  railroad  is  not  liable  for  an  accident  caused 
alone  by  an  unusual  application  of  a  brake  by  the  engineer;  that 
applying  them  more  quickly  than  was  requisite,  if  the  engineer  acted 
sooner  than  was  necessary,  was  not,  necessarily,  negligence;  that  not 
being  specially  directed  it  was  the  brakeman's  duty  to  take  the  safest 
method,  and  that  if  plaintiff  did  not  signal  to  slacken  speed,  he  can 
not  complain  of  the  speed  used — in  a  case  where  the  evidence  leaves 
it  debatable  whether  the  application  of  the  brake  was  a  negligent 

4  act,  and  plaintiff  seems  to  have  done  his  part  in  the  usual  manner  of 
doing  it. 

Sams:  oonstbuotion.    A  charge  that  plaintiff  may  recover  if  an  engi- 

1    neer  did  certain  acts  negligently,  and  plaintiff  was  not  negligent,  does 

not  direct  that  the  acts  named  constitute  negligence,  especially  where 

other  instructions  have  fully  defined  what  would  be  negligence  on 

part  of  both  parties. 

Appeal  from  Linn  District  Court. — Hon.  J.  H, 
Pbeston,  Judge. 

Friday,  Octobeb  26,  1894. 

Action  to  recover  for  a  personal  injury  I'eceived  by 
the  plaintiff  while  engaged  as  a  brakeman  on  the 
defendant's  road.  There  was  a  judgment  upon  the 
verdict  for  the  plaintiff,  and  the  defendant  appeals. 
— Affirmed. 

8.  K.  Tracy  and  J.  C.  Leonard  for  appellant. 

Smith  &  Clemans  for  appellee. 
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EoTHROOK,  J. — ^I.  It  is  important  to  clearly  under- 
stand the  issues  made  in  the  case.  The  abstract  of  the 
petition  and  answer,  as  made  by  the  appellant,  is  a 
condensed  and  a  correct  statement  of  the  claim  of  the 
plaintiff,  and  the  defense  thereto  by  the  defendant.  It 
is  as  follows:  ''On  the  thirtieth  of  August,  1891, 
the  plaintiff  was  in  the  employment  of  defendant  as  a 
brakeman  on  its  trains,  and  had  been  for  a  long  time 
prior  thereto;  that  on  said  date,  as  a  brakeman  on  one 
of  its  freight  trains  running  through  Vinton,  the  plain- 
tifiE  was  required  by  the  conductor  in  charge  of  the 
train  to  assist  the  other  employees  of  defendant  in  plac- 
ing some  cars  from  said  train  on  the  side,  or  elevator, 
track  of  defendant's  road  at  Vinton ;  that  while  in  dis- 
charge of  their  duties,  and  while  said  service  was  so 
directed  by  the  conductor,  and  especially  while  engaged 
in  setting  out  said  box  cars,  the  engineer  in  charge  of 
the  engine  pulling  the  said  train  carelessly  and  negli- 
gently, ran  the  engine  with  two  box  cars  at  an  extremely 
high  and  hazardous  rate  of  speed  back  upon  said  ele- 
vator track,  and  there,  knowing  of  plaintiff's  position, 
in  a  quick,  violent,  and  negligent  manner,  without 
warning  to  or  signal  from  plaintiff,  set  the  air  brakes 
upon  said  engine  and  tender,  so  as  to  jerk  the  brake 
beam  from  beneath  the  feet  of  plaintiff,  who,  in  the 
line  and  proper  performance  of  his  duties,  and  without 
any  negligence  on  his  part,  was  standing  upon  said 
brake  beam  in  the  act  of  uncoupling  cars  from  the 
engine  pushing  them;  that,  by  reason  of  said  careless- 
ness and  negligence  of  defendant's  engineer  and  fire- 
man to  wait  for  the  signals  from  plaintiff  to  stop  the 
engine,  the  plaintiff,  without  carelessness  or  negligence 
on  his  part,  was  precipitated  beneath  the  wheels  of  said 
tender,  and  his  right  foot  was  crushed,  so  that  on  said 
date,  at  the  instance  of  defendant's  surgeon,  it  was 
amputated  at  a  point  about  eight  inches  below  the  knee ; 
that  by  reason  thereof  plaintiff  suffered  great  bodily 
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pain,  lost  much  time,  and  has  expended  large  sums  of 
money  for  nursiug  and  care;  that  he  has  been  perma- 
nently injured,  to  plaintiflE's  damages  in  the  sum  of  ten 
thousand  dollars.'*  The  answer  denied  each  and  every 
charge  of  negligence  made  against  defendant  in  the  pe- 
tition, and  averred  that  plaintiflE's  injuries  were  brought 
about  through  his  own  carelessness  and  negligence 
in  falling  from  the  position  which  he  had  negligently 
assumed.  The  plaintiff  was  about  thirty-three  years 
old  when  he  received  his  injury.  He  had  been  engaged 
in  railroad  employment  about  five  years.  For  two 
years  prior  to  the  injury  he  was  a  freight  train  brake- 
man  on  the  defendant's  road.  On  the  day  of  the  casu- 
alty he  was  on  a  train  going  south  from  Eockford  to 
Cedar  Rapids.  When  the  train  arrived  at  Vinton,  three 
cars  were  required  to  be  set  out  on  a  side  track.  The 
plaintiff,  in  performance  of  his  duty,  adjusted  two 
switches  so  that  the  three  cars  would  be  placed  upon 
the  proper  track.  The  cars  were  next  to  the  engine. 
They  were  uncoupled  from  the  other  cars  in  the  train, 
and  taken  by  the  engine  along  the  track,  and  backed 
in  over  the  two  switches.  After  the  switches  were  set, 
it  was  necessary  to  uncouple  the  care  from  the  engine, 
so  that  they  could  be  backed  up  to  the  place  where  they 
were  to  remain  on  the  side  track.  The  engine  and  cars 
were  moving  with  some  rapidity,  and  the  plaintiff  went 
between  the  first  car  and  the  tender  attached  to  the 
engine  to  uncouple  the  engine  from  the  cars,  so  that 
they  would  proceed  by  their  own  momentum  to  their 
proper  place  on  the  side  track.  Another  brakeman  was 
on  top  of  one  of  the  moving  cars,  to  stop  them  at  the 
proper  time.  When  the  plaintiff  went  between  the 
tender  and  the  car,  he  seized  a  hand-hold  on  the  corner 
of  the  tender,  and  swung  himself  in,  and  with  his  other 
hand  seized  another  hand-hold  on  the  end  of  the  ten- 
der, and  placed  one  of  his  feet  on  the  brake  beam 
belowy  and  succeeded  in  pulling  the  pin  by  releasing 


Digiti 


ized  by  Google 


Oct.  1894]  Bbown  v.  B.,  C.  E.  &  N.  R^y  Co.  411 

one  of  his  hands.  Just  as  he  made  the  uncoupling,  he 
lost  his  footing  on  the  brake  beam,  and  his  leg  went 
down,  and  one  of  the  wheels  of  the  tender  passed  over 
and  crushed  his  foot.  The  train  was  equipped  with  air 
brakes,  which  are  managed  and  controlled  by  the 
engineer.  The  brake  beam  upon  which  the  plaintiflE 
placed  his  foot  is  a  round  iron  shaft  from  three  to  four 
inches  in  diameter,  to  which  what  are  called  * 'brake 
shoes''  are  attached,  which,  when  the  brakes  are  set, 
press  upon  the  wheels.  When  not  set,  the  beam  and 
shoes  hang  away  from  the  wheels  some  three  or  four 
inches.  Just  before  the  plaintiflE  lost  his  footing  on  the 
brake  beam,  the  engineer  set  the  brakes.  The  plain- 
tiff, in  his  testimony,  stated  the  situation  immediately 
attending  the  casualty  as  follows:  **I  had  just  pulled 
the  pin,  and  laid  it  back  on  the  deadwood,  and  was  in 
the  act  of  turning  around  to  catch  hold  with  my  other 
hand,  when  the  engineer  set  the  air,  and  jerked  the 
brake  beam  from  under  my  foot.  As  I  stood  upon  this 
beam,  my  right  foot  must  have  been  very  close  to  the 
end  of  the  brake  beam.  My  left  foot  would  have  been 
further  in.'' 

There  is  really  no  controversy  thus  far  in  the  case. 
It  is  conceded  that  the  air  brakes  were  set  by  the 
engineer  while  the  plaintiflE  was  between  the  tender  and 
the  car;  and  the  engineer  knew,  when  he  set  the 
brakes,  that  the  plaintiflE  was  in  that  position.  There 
are  really  but  two  material  questions  in  the  case.  One 
is,  was  the  engineer  negligent  in  setting  the  brakes  at 
the  time  he  did  so.  The  other  is,  was  the  plaintiflE 
chargeable  with  contributory  negligence  in  going 
between  the  cars  and  tender  to  uncouple  them.  The 
solution  of  these  questions  depends  upon  the  evidence 
in  the  case  as  to  the  manner  in  which  the  plaintiflE  and 
the  engineer  performed  the  duties  required  of  them  in 
the  movement  of  the  engine  and  cars,  so  that  the  work 
in  hand  could  be  accomplished. 
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II.    The  first  ground  of  complaint  in  the  arga- 
ment  of  defendant's  counsel  is  directed  to  the  fifth 
paragraph  of  the  charge  of  the  court  to  the 
1  jury.    It  is  as  follows:     *'(5)  It  is  established 

by  the  undisputed  evidence  that  plaintiff ,  on  the 
thirtieth  day  of  August,  1891,  was  in  the  employ  of 
the  defendant  as  a  brakeman  on  a  freight  train ;  that 
on  said  day,  at  Vinton,  Iowa,  while  switching  some 
cars  onto  a  side  track,  plaintiff  received  an  injury 
resulting  in  an  amputation  of  his  leg.  And  if,  in  addi- 
tion thereto,  you  find  from  the  evidence  that  the 
engineer  in  charge  of  the  engine  attached  to  said 
freight  train  negligently  ran  said  engine  and  two  of 
these  box  cars  upon  said  side  track  at  a  high  rate  of 
speed ;  that  he  then  and  there,  in  a  quick,  violent,  and 
negligent  manner,  without  warning  to  or  signal  from 
the  plaintiff,  set  the  air  brakes  upon  said  engine;  that 
by  reason  thereof  plaintiff's  feet  were  jerked  from  off 
the  brake  beam,  where  plaintiff,  in  the  line  of  proper 
performance  of  his  duties,  was  standing;  that  plaintiff, 
without  negligence  on  his  part,  was  thereby  precipi- 
tated beneath  the  wheels  of  said  engine  and  tender, 
and  received  said  injury,  then  plaintiff  will  be  entitled 
to  recover,  and  you  should  find  for  the  plaintiff.  If 
you  fail  to  so  find,  then  plaintiff  will  not  be  entitled  to 
recover,  and  you  should  find  for  the  defendant.''  It  is 
urged  that  by  this  part  of  the  charge  the  court  usurped 
the  province  of  the  jury  by  directing  them  that  the 
facts  therein  recited  would  be  negligence  authorizing  a 
recovery.  There  would  be  much  force  in  the  argu- 
ment of  appellant  if  this  instruction  is  to  be  considered 
alone  as  an  independent  charge  to  the  jury;  but  in  the 
previous  paragraphs  of  the  instructions  the  jury  were 
fully  and  correctly  instructed  as  to  what  would  or 
would  not  be  negligence  as  applied  to  both  parties,  and 
it  was  wholly  unnecessary  to  repeat  the  law  on  that 
subject  in  other  paragraphs  of  the  charge.    The  instruo- 
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tion  under  consideration  properly  qualifies  the  acts  of 
the  parties  therein  recited  by  the  use- of  the  words 
''negligence*^  and  ''negligently''  and  "negligence  on 
his  part''  and  "negligent  manner,"  so  that  the  jury 
could  not  have  understood  that  negligence  was  not  to 
be  considered  by  them  in  determining  the  plaintiflE's 
right  to  recover.  The  charges  to  the  jury  held  to  be 
erroneous  in  the  cases  of  Railway  v.  Bagley  (Tex.  Ct. 
App.),  22  8.  W.  Rep.  68,  and  Railway  v.  Anderson, 
56  N.  W.  Rep.  (Neb.)  794,  which  are  relied  upon  by 
the  defendant,  do  not  appear  to  us  to  be,  either  in  sub- 
stance or  meaning,  like  the  instructions  complained  of 
here.  Those  instructions  were  in  no  way  qualified  by 
the  negligent  character  of  the  acts  recited  therein. 

III.     It  is  claimed  that  the  twelfth  paragraph  of 
the  instructions  is  erroneous  because  it  is  not  supported 

by  any  evidence,  and  was  not  an  issue  in  the 
2         case.    That  instruction  is  as  follows:    "(12)  If, 

under  the  evidence  and  foregoing  instructions, 
you  find  that  the  plaintiflE  was  negligent  in  his  eflEortsto 
make  the  uncoupling  in  question,  under  all  the  circum- 
stances in  evidence  before  you,  still  the  defendant  can 
not  avoid  liability  on  that  account,  if  the  act  which 
caused  the  injury  was  done  by  defendant's  said  engineer 
after  he  discovered  plaintiff's  negligence;  if  you  should 
find  from  the  evidence  the  engineer  could  have  avoided 
the  injury  by  the  exercise  of  ordinary  and  reasonable 
care."  We  think  the  charge  is  distinctly  made  in  the 
petition  that  the  engineer,  knowing  the  plaintiff's  posi- 
tion, without  warning  to  him,  negligently  set  the  brake. 
If  there  is  evidence  to  support  the  fact  of  knowledge 
of  plaintiff's  position,  the  case  is  within  the  well-known 
rule  that  the  plaintiff's  negligence  will  not  enable  the 
defendant  to  escape  liability  if  the  act  which  caused 
the  injury  was  done  by  the  defendant  after  it  discovered 
the  plaintiff's  negligence,  and  if  the  defendant  could 
have  avoided  the  injury  in  the  exercise  of  reasonable 
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care.  Morris  v.  Railway  Co.y  45  Iowa,  32.  Assuming, 
for  the  present,  that  there  was  evidence  authorizing 
the  jury  to  find  that  plaintiff  was  negligent  in  going 
between  the  car  and  the  tender,  and  placing  his  foot 
upon  the  brake  beam,  if  there  was  evidence  that  the 
engineer  knew,  when  he  applied  the  brakes,  that  the 
plaintiff  was  standing  upon  the  brake  beam,  and  that 
he  was  in  peril  if  the  brake  was  set,  the  jury  might 
well  find  that  it  was  negligence  to  set  the  brake. 

This  is  one  of  the  material  controverted  facts  in 
the  case.  The  evidence  abundantly  shows  that  the 
plaintiff  was  making  the  uncoupling  in  the  usual  way 
in  which  it  was  done,  and  that  the  engineer  knew  that 
he  went  between  the  car  and  tender  to  pull  the  pin,  and 
that  to  do  so  he  must  hang  onto  the  rods  at  the  end  of 
the  tender.  It  is  true  that  the  engineer  stated,  in  a 
general  way,  that  he  did  not  know  that  plaintiff  was 
standing  on  the  brake  beam  until  after  the  accident. 
He  testified,  however,  that  plaintiff  could  have  stood  on 
the  brake  beam  of  the  car;  but  he  also  stated  that  he 
did  not  know  whether  there  was  a  brake  beam  on  the 
car  or  not.  Other  evidence  in  the  case  shows  that, 
when  a  man  is  holding  onto  the  rods  at  the  rear  of  the 
tank  to  the  tender,  there  is  nothing  but  the  brake  beam 
for  him  to  stand  on.  In  view  of  the  positive  and  very 
decided  evidence  that  the  uncoupling  is  done  while 
hanging  onto  the  rods  with  the  hands^  and  with  one  or 
both  feet  on  the  brake  beam,  we  think  it  was  a  fair 
question  for  the  jury  to  determine  whether  the  engineer 
knew  that  the  plaintiff  was  in  that  position. 

IV.  It  is  next  contended  that  the  verdict  was 
against  the  law  as  given  in  the  sixth,  seventh,  eighth, 
ninth,  tenth,  and  eleventh  paragraphs  of  the 
3  instructions.  We  do  not  think  it  is  necessary 
to  set  out  these  instructions  in  this  opinion. 
They  were  given  to  the  jury  at  the  instance  of 
the  defendant.     They  were  based  upon   a  state  of 
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facts  which  finds  support  in  the  evidence,  but  we 
can  not  agree  with  counsel  that  the  facts  recited 
in  these  instructions  are  founded  upon  the  undisputed 
evidence  in  the  case.  And  we  do  not  think  that  they 
are  inconsistent  with  the  other  parts  of  the  charge  to 
the  jury.  They  direct  the  jury  that  if  the  accident  was 
caused  solely  by  the  unusual  application  of  the  automatic 
brake  by  the  engineer,  by  reason  of  which  plaintiff's 
feet  slipped  from  the  brake  beam,  the  accident  was  one 
of  the  risks  plaintiff  assumed  in  the  business,  and  the 
verdict  should  be  for  the  defendant;  and  if  the  brakes 
were  applied  quicker  than  was  requisite,  yet,  if  the 
engineer  acted  sooner  than  was  necessary,  the  applica- 
tion of  the  brakes  would  not  necessarily  show  negli- 
gence ;  and  as  it  was  the  duty  of  the  plaintiff  to  uncouple 
the  cars,  and  he  was  not  specially  commanded  as  to  the 
manner  of  doing  the  work, — that  is,  as  to  whether  he 
would  stay  on  the  ground  and  pull  the  pin,  or  stand  on 
the  brake  beam, — it  was  his  duty  to  adopt  the  safer 
course,  and,  if  he  did  not  do  so,  the  verdict  should  be 
for  the  defendant;  and  if  the  plaintiff  had  charge  of 
the  speed  of  the  train,  and  made  no  effort,  by  signal  or 
otherwise,  to  slacken  the  speed,  then  he  can  not  com- 
plain that  the  speed  was  too  rapid,  and,  if  it  was  by 
reason  of  the  speed  that  the  engineer  applied  the  brakes 
when,  in  his  judgment,  it  was  necessary,  and  plaintiff 
was  thus  jerked  or  slipped  from  the  brake  beam,  then 
the  verdict  should  be  for  the  defendant.  The  above  is 
the  substance  of  the  material  parts  of  the  instructions 
last  above  referred  to.    A  careful  examination  of  all 

the  evidence  in  the  case,  including  that  set  forth 
4         in  appellee's  abstract,  leads  us  to  the  conclusion 

that  the  juiy  were  warranted  in  finding  that  these 
facts  were  not  established  so  conclusively  that  the  jury 
were  bound  to  follow  them.  It  is  true  that  the  injury 
resulted  to  the  plaintiff  from  losing  his  footing  on  the 
brake  beam  on  account  of  the  action  of  the  brake,  but 
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back  of  that  was  the  charge  of  the  defendant's  negli- 
gence as  to  the  time  when  the  brake  was  set;  and  the 
question  of  care  and  prudence  in  the  manner  and  time 
of  the  act  of  appljnlng  the  brake  was  one  of  the  disputed 
questions  in  the  case.  The  fact  that  the  plaintiff 
undertook  to  make  this  uncoupling  when  the  train  was 
in  motion  was  not  shown  beyond  question  to  be  negli- 
gence. The  evidence  rather  tends  to  show  that  this  is 
the  usual  manner  of  doing  the  work  when  cars  are  to 
be  kicked  away  from  the  engine. 

y.    It  is  urged  that  a  fair  consideration  of  all  the 
evidence  in  the  case  did  not  authorize  the  jury  to  find 

that  the  defendant  was  negligent,  nor  that  the 
5         plaintiflE  was  free  from  contributory  negligence. 

We  have  given  the  case  a  most  careful  and 
searching  investigation,  and  considered  every  fact  dis- 
closed in  the  record.  The  case  is  important  in  the 
amount  involved,  and  in  its  consequences  to  the  parties. 
The  verdict  is  in  the  sum  of  seven  thousand  and  five 
hundred  dollars.  It  is  conceded  by  the  defendant  that 
the  movement  of  the  train  was  under  the  control  of  the 
plaintiff, — ^that  is,  that  it  was  the  duty  of  the  engineer 
to  obey  the  signals  given  by  the  plaintiff  as  to  the  speed 
of  the  train,  and  to  stop  and  start  upon  such  signals, — 
and  that  there  was  no  signal  given  by  the  plaintiff  to 
the  engineer  to  apply  the  brake.  It  is  claimed,  how- 
ever, and  the  engineer  testified  as  a  witness,  that  he  did 
not  wait  for  the  plaintiff  to  swing  himself  out  and  give 
the  signal,  because  he  was  so  long  between  the  car  and 
tender  that  he  (the  engineer)  believed  that  the  plaintiff 
was  in  trouble,  and  that  the  brakes  should  be  applied. 
As  is  usual  in  most  cases  the  rights  of  the  parties  at  the 
last  depend  upon  one  or  two  controlling  questions. 
The  engineer  testified  that  the  plaintiff  was  between  the 
cars  ten  or  twelve  seconds,  and  the  plaintiff  testified 
that  it  was  not  more  than  two  seconds  until  the  brake 
was  set.     It  is  a  matter  of  common  knowledge  that 
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these  estimates  of  so  brief  a  period  are  liable  to  much 
uncertainty.  Certain  undisputed  facts  which  appear  to 
us  to  be  of  controlling  importance  are  proper  to  be  con- 
sidered in  this  connection.  The  plaintiff  went  between 
the  cars  to  pull  the  pin.  He  was  there  for  no  other 
purpose.  He  was  not  riding  to  another  part  of  the 
switching  ground  as  a  matter  of  convenience.  There  was 
no  difficulty  in  pulling  the  pin.  It  does  not  appear  that  it 
was  fast.  It  was  removed ,  and  laid  upon  the  deadwood, 
when  the  brake  was  immediately  applied.  The  jury, 
in  determining  this  pivotal  question  in  the  case,  was 
authorized  to  take  into  consideration  these  events,  rather 
than  the  uncertain  estimate  of  any  witness  as  to  the 
lapse  of  time,  however  honest  the  witness  who  makes 
the  estimate  may  be.  A  number  of  cases  are  cited  by 
counsel  in  which  it  is  held  that  where  injuries  are 
received  by  a  railroad  employee,  which  are  not  attributa- 
ble to  the  negligence  of  other  employees,  but  are 
incident  to  the  hazardous  nature  of  the  business,  there 
can  be  no  recovery.  We  have  examined  all  of  the  cited 
cases,  and,  without  reviewing  them  here,  have  to  say 
that  in  our  opinion  they  have  no  application  to  the  state 
of  facts  here  presented.    The  judgment  of  the  district 

court  is  AFFIBMED. 


S.  M.  Rice,  Guardian,  Etc.,  v.  The  Grand  Lodge  op 

THE  Ancient  Order  of  United  Workmen 

OF  Iowa,  Appellant. 

Life  Insurance  Policy:  Waiver.    The  oonstitation  of  a  benefit 

1  sooiety    proyided    that   payment  of  delinquent  dnes,  within  four 

2  months,  wonld  reinstate ;  after  that  time  it  required,  in  addition,  a 
lodge  vote  and  a  health  oertificate.  Assured  had  often  allowed  dnes 
to  lapse,  bat  not  for  four  months.  Haying  allowed  one  to  lapse  for 
more  than  that  period,  he  remitted  all  due  to  the  proper  offioer,  who 

3  retained  it  and  sent  him  a  copy  of  the  constitution  with  the  addi- 
tional requirements  for  reinstatement  marked.     Whether  this  waived 

5  lodge  vote  and  certifioate  of  health,  should  have  been  submitted  to 
the  jury. 

Vol.  92  la— 27 
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Same.    A  sabsequent  notice  of  a  sabseqaent  assessment  brought  its  pay- 
ment after  it  was  delinquent  and  after  assured^s  death.    All  the 
4    money  held  by  the  said  officer  was  then  tendered  and  refused.    Held, 
no  waiver  of  said  previous  delinquencies. 

Appeal  from  Black  Hawk  District  Court. — Hon.  J.  L. 
Husted,  Judge. 

Fbiday,  Octobeb  26, 1894. 

Action  at  law  to  recover  upon  a  life  insurance  cer- 
tificate issued  to  Lewis  E.  Rice.  There  was  a  trial  by 
jury,  and  upon  the  close  of  the  introduction  of  the  evi- 
dence the  court,  on  the  motion  of  the  plaintiff,  directed 
a  verdict  against  the  defendant  for  the  amount  named 
in  the  certificate.     Defendant  appeals. — Reversed. 

Mullan  (&  Pickett^  J.  D.  Nichols  and  (7.  Nichols  for 
appellant. 

Hunt  &  Morrill  and  0.  C.  Miller  for  appellee. 

EoTHBOCK,  J. — I.  Appellant  is  a  life  insurance 
company  organized  on  the  assessment  plan.  Lewis  E. 
Rice  became  a  member  of  the  order  in  the  year  1878 
by  uniting  with  a  local  lodge  at  Guttenberg,  in  this 
state,  at  which  place  he  then  resided.  About  a  year 
afterward  he  removed  to  Albert  Lea,  Minnesota,  and 
later  to  the  city  of  Minneapolis.  He  was  by  occupa- 
tion a  railroad  contractor.  About  January,  1891,  he 
went  to  Neihart,  Montana,  at  which  place  he  had  a 
contract  of  grading  on  a  railroad,  where  he  remained 
until  his  death,  which  occurred  on  the  twenty-ninth 
day  of  September  of  the  same  year,  after  an  illness  of 
some  three  weeks.  His  membership  in  the  order  was 
never  transferred  from  the  lodge  at  Guttenberg.  The 
defendant  interposed  the  defense  that  the  plaintiff,  who 
represents  the  beneficiaries  under  the  certificate,  has  no 
right  to  recover,  because  the  deceased  was  suspended 


Digiti 


ized  by  Google 


Oct.  1894]      Rice  v.  The  Gband  Lodge,  419 

from  all  benefits  under  the  certificate  at  the  time  of  his 
death  by  reason  of  the  failure  to  pay  assessments  and 
dues  at  the  times  required  by  the  constitution  and  by- 
laws of  the  order.  The  reply  to  the  defense  is  that 
there  was  no  forfeiture  of  any  right  under  the  certifi- 
cate, because  the  same  was  waived  by  the  defendant. 
The  question  presented  to  the  court  by  the  motion  for 
a  verdict  was  whether  there  was  suflBcient  evidence  to 
authorize  a  jury  to  return  a  verdict  for  the  defendant. 
The  decision  of  the  court  was  to  the  effect  that  the  evi- 
dence of  waiver  was  so  strong  and  conclusive  that  a 
fair  and  reasonable  consideration  of  all  the  evidence 
would  not  warrant  a  verdict  for  the  defendant.  The 
evidence  shows  beyond  question  that  Rice  did  not,  for 
a  number  of  years,  pay  each  assessment  within  the 
time  required  by  the  constitution  of  the  order. 
1  It  is  provided  by  that  instniment  that  the  finan- 

cier of  each  subordinate  lodge  shall  send  to  each 
member  a  copy  of  the  assessment,  not  later  than  the 
eighth  day  of  each  month,  and  that  any  member  fail- 
ing to  pay  the  assessment  against  him  by  the  twenty- 
eighth  day  of  the  same  month  shall  forfeit  all  rights 
under  the  certificate.  But  there  is  a  further  provision 
of  the  constitution  that  such  delinquent  members  shall 
be  reinstated  at  any  time  within  four  months  upon  the 
payment  of  all  assessments  up  to  that  time,  and  that 
any  member  in  arrears  for  a  term  exceeding  four 
months  can  not  be  reinstated  without  a  medical  certifi- 
cate of  good  health,  the  payment  of  all  assessments 
and  dues,  and  the  consent  of  the  local  lodge,  mani- 
fested by  a  majority  vote  of  the  members.  Under 
these  provisions  of  the  constitution,  if  a  member  fails 
to  make  payment  of  assessments  by  the  twenty-eighth 
day  of  the  month,  he  is  suspended  from  all  the  benefits 
of  the  order.  But  he  has  the  right  to  be  reinstated 
within  four  months  upon  the  single  requirement  that 
payment  be  made  of  all  arrearages.   After  four  months, 


Digiti 


ized  by  Google 


420  Rice  v.  The  Grand  Lodge.        [92  Iowa 

there  are  the  further  requirements  that  he  must  fur- 
nish a  medical  certificate  of  good  health,  and  secure  the 
consent  of  the  local  lodge  The  pleadings  and  the  evi- 
dence show  without  dispute  that  on  the  twenty-eiprhth 
day  of  January,  1891,  Rice  was  in  default  for  the  first 
assessment  in  that  year,  and  that  he  remained  in  default 
upon  seventeen  assessments  in  all,  and  also  upon  three 
quarterly  dues,  and  that  default  continued  for  nearly 
nine  months,  when  he  sent  by  registered  letter  from 
Neihart,  Montana,  to  the  financier  of  the  proper  local 
lodge,  the  sum  of  twenty  dollars,  which  was  the  full 
amount  of  all  dues  to  that  date.  It  is  quite  clear  that 
under  the  certificate  of  insurance,  and  the  constitution 
of  the  order,  he  had  no  right  to  be  reinstated  without 
the  certificate  of  good  health,  and  the  majority  vote  of 
the  local  lodge.  His  contract  with  the  defendant,  as 
found  in  the  certificate  and  constitution,  expressly 
required  the  health  certificate  and  majority  vote,  where 
the  delinquency  was  of  more  than  four  months'  standing. 
And  the  presumption  is  that  the  insured  knew  what 

was  necessary  to  be  done  to  procure  a  reinstate- 
2         ment.     But  it  is  claimed  in  behalf  of  appellee 

that  the  receipt  of  the  twenty  dollars  by  the 
financier  of  the  lodge,  and  the  receipt  of  other  delin- 
quent dues  previous  to  that,  was  a  waiver  of  the  right 
to  demand  a  forfeiture. 

The  evidence  is  not  clear  that  any  sum  was  at  any 
time  received  before  that  which  was  more  than  four 
months  past  due.  However  that  may  be,  we  do  not 
think  the  question  of  waiver  was  so  clearly  established 
as  to  warrant  a  verdict  by  direction  of  the  court.  It  is 
true,  as  we  have  said,  the  assured  was  frequently  in 
arrears,  and  the  financier  of  the  local  lodge  sent  him 
notice  of  assessments,  as  he  did  members  who  were 
not  in  arrears.  This  was  no  evidence  of  a  waiver, 
because  the  insured  had  the  right  to  be  reinstated.  The 
receipt  of  delinquent  assessments  and  dues  was  no  evi- 
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dence  of  waiver,  because,  for  four  months,  payment 
was  all  that  was  necessary  to  remove  the  suspension. 
And  the  receipt  of  payment  of  delinquencies  after  four 
months  was  not  inconsistent  with  the  right  of  the 
assured  to  reinstatement  by  complying  with  the 
requirement  of  a  health  certificate  and  consent  of  the 
local  lodge.  The  sending  of  notices  of  subsequent 
assessments  to  the  assured  is  the  only  method  of  advis- 
ing him  of  the  amount  necessary  to  be  paid  to  authorize 
a  reinstatement.  The  question  of  waiver  in  such  cases 
is  one  of  fact,  and  should  ordinarily  be  submitted  to 

the  jury.  In  the  case  at  bar,  if  it  be  admitted 
3         that   the  receipt  of  delinquent  assessments  is 

proper  evidence  of  waiver,  yet  there  is  evidence 
that  when  the  twenty  dollars  was  received  by  the 
financier  he  mailed  to  the  assured,  with  his  receipt,  a 
copy  of  the  constitution  of  the  order,  with  the  provi- 
sions as  to  reinstatement  plainly  marked  with  a  blue 
pencil.  This  was  received  by  the  insured.  There  is, 
it  is  true,  negative  evidence  to  the  effect  that  he  did 
not  examine  the  constitution,  but  there  is  nothing  to 
fihow  that  he  may  not  have  done  so.  This  is  another 
reason  why  we  think  the  case  should  have  been  sub- 
mitted to  the  jury.  We  think  it  is  unfair  to  hold  that, 
as  the  financier  sent  the  constitution  to  Rice  with  the 
provisions  as  to  the  requirements  for  reinstatement 
plainly  marked,  the  defendant  thereby  waived  these 
provisions,  and  is  estopped  from  maintaining  them  as 
a  defense.  The  true  inquiry,  in  determining  whether 
rights  are  preserved  by  the  waiver  of  the  performance 
of  acts  required  by  the  contract  of  insurance,  is  that 
the  acts  of  the  company  must  be  such  as  would  reason- 
ably lead  the  insured  to  believe  that  strict  conditions 
would  not  be  insisted  upon.  Mayer  v.  Insurance  Co.^ 
38  Iowa,  304. 

n.  It  appears  that  after  the  payment  of  the  twenty 
dollars^  and  on  the  eighth  day  of  September,  1891,  the 
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financier  of  the  local  lodge  sent  a  notice  of  another 
assessment,  which  was  received  at  Neihart  about 

4  the  fifteenth  of  the  same  month.  On  the  twenty- 
fifth  of  September,  Rice  remitted  five  dol- 
lars. This  last  remittance  was  made  four  days  before 
the  death  of  Rice,  and  was  not  received  by  the  financier 
at  Guttenberg  until  after  his  death.  When  it  was 
ascertained  that  Rice  was  dead,  the  money  paid  on  all 
the  delinquent  assessments,  amounting  to  twenty-five 
dollars,  was  returned  to  his  representatives,  and  they 
refused  to  receive  the  same.  In  our  opinion  the  pay- 
ment of  this  last  assessment  can  not  be  held  to  be  a 
waiver  of  previous  delinquencies.  This  last  payment 
was  not  made  until  after  the  twenty-eighth  day  of  the 
month.  It  is  required  by  the  rules  of  the  order  that 
actual  payment  should  be  made  to  the  financier  on  or 
before  that  time.  The  financier  was  not  required  to 
receive  the  remittance  as  payment,  and  he  did  not 
do  so. 

Other  questions  are  discussed  by  counsel,  which 

we  do  not  think  it  important  to  determine.     In  view 

of  a  new  trial,  however,  it  may  be  proper  to  say  that 

the  claim  of  the  defendant  that  no  waiver  can 

5  be  allowed  by  reason  of  the  acts  of  the  officers 
of  the  local  lodge  does  not  appear  to  us  to  be 

sound.  If  the  financier  and  treasurer  of  the  local  lodge 
received  payments  of  assessments,  which  were  held 
and  applied  to  the  purposes  of  the  order,  it  does  not 
appear  to  us  that  the  defendant  is  in  any  position  to 
claim  that  these  acts  were  without  authority.  The 
judgment  of  the  the  district  court  is  bevebsed. 
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T.  Y.  MiCKEL,  Appellant,  v.  John  Walbaven,  Mary 

Walraven,  William  F.  Walbaven  and 

H.  J.  Walraven. 

Fraudulent  Conveyance:  discovert  of  fraud.  A  deed  taken  in  a 
wife's  name  is  alleged  to  be  fraadalent  as  to  the  husband's  creditors. 
At  the  time  it  was  recorded  the  creditor  had  not  reduced  his  claim  to 
judgment,  and  he  did  not  obtain  judgment  until  eighteen  years 

1  later.  Held,  in  the  absence  of  si>ecial  circumstances,  the  recording 
of  the  deed  discovered  the  fraud  involved  in  it,  within  the  meaning 

2  of  Ck>de,  2530, — That  while  no  right  to  set  the  deed  aside  accrued 
when  the  fraud  was  discovered,  because  no  judgment  was  then 

3  obtained,  it  was  such  laches,  in  the  absence  of  excuse,  as  would  defeat 
an  action  to  subject,  that  no  judgment  was  gotten  for  eighteen  years 

4  thereafter.  Ordinarily,  such  judgment  should  be  obtained  within  five 
years  after  the  discovery  of  the  fraud,  in  analogy  to  the  statute  of 
limitations. 

Profits  •    Where  a  conveyance  may  not  be  set  aside  because  of  plain- 

5  tiff's  laches,  he  can  not  subject  lands  bought  with  the  profits  of  the 
first  conveyance. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe^ 

Judge. 

Friday,  Octobeb  26,  1894. 

Suit  by  creditors'  bill  to  set  aside  certain  convey- 
ances of  real  and  personal  property,  alleged  to  be  in 
fraud  of  creditors.  Decree  dismissing  plaintiff's 
petition,  and  he  appeals. — Affirmed. 

J.  Stine  for  appellant. 

W,  A.  Cotton  for  appellees. 

Deemeb,  J. — I.  John  Walraven  and  Mary  C. 
Walraven  are  husband  and  wife;  the  other  defendants 
are  their  sons.  In  the  year  1873,  and  for  some  years 
prior  thereto,  they  lived  together  as  one  family,  in 
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Clinton  county,  Iowa.  In  the  early  seventies  defend- 
ant John  Walraven  failed  in  business,  and  among  his 
creditors  was  the  plaintiff.  Plaintiff  obtained  judgment 
against  John  Walraven  on  his  claim,  in  the  district 
court  of  Clinton  county  on  the  fifteenth  day  of  Sep- 
tember, 1891.  He  procured  an  execution  to  issue  on 
this  judgment,  which  was  returned  */No  property 
found,''  before  the  commencement  of  this  suit.  In  his 
petition,  plaintiff  alleged  that  on  the  first  of  January, 

1891,  John  Walraven  was  the  owner  of  some  land  in 
Clinton  county,  but  that  before  plaintiff  obtained  his 
judgment,  and  before  the  commencement  of  this  suit, 
said  defendant  caused  the  land  to  be  conveyed  to 
his  wife,  Mary  C.  Walraven,  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  his  creditors.  He 
further  alleged  that  at  the  same  time  John  Walraven 
was  the  owner  of  forty  head  of  horses,  which  he  con- 
veyed to  his  son  H.  J.  Walraven  with  like  intent;  and 
that  he  was  also  the  owner  of  seventy-five  head  of 
cattle,  which  he  conveyed  to  his  son  William  F.  Wal- 
raven for  the  same  purpose.  Plaintiff  further  averred 
that  about  December  10,  1891,  defendant  John  Wal- 
raven conveyed  to  his  wife  twenty  head  of  horses,  and 
that  his  wife,  pretending  to  be  the  owner  thereof, 
caused  her  son  William  P.  to  remove  all  the  said  horses 
to  Calhoun  county,  where  they  now  remain.  He  also 
alleged  that  about  March  5,  1892,  John  Walraven 
purchased  some  land  in  Calhoun  county.  Iowa,  and 
caused  the  same  to  be  conveyed,  by  warranty  deed,  to 
his  wife,  Mary  C.  Walraven,  and  on  or  about  March  7, 

1892,  she  conveyed  the  same  to  her  son  William  P. 
Walraven,  who  now  holds  the  same ;  that  at  the  same 
time  he  purchased  another  tract  of  land  in  Calhoun 
county,  and  caused  the  same  to  be  conveyed  to  Wil- 
liam P.  Walraven,  who  now  holds  the  same;  that 
about  October  27,  1892,  he  purchased  some  town  lots 
in  the  village  of  Wheatland,  in  Clinton  county,  and 
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caused  the  same  to  be  conveyed  to  his  wife,  who  now 
holds  the  same;  and  that  on  Decembers,  1892,  he  pur- 
chased another  lot  of  town  lots  in  the  same  place,  and 
caused  them  to  be  deeded  to  his  wife,  who  still  holds 
the  title;  that  some  time  in  January,  1893,  defendant 
William  F.  Walraven  conveyed  some  of  the  Calhoun 
county  land  deeded  to  him  to  his  brother  Parker  0. 
Walraven,  who  is  also  made  a  party  defendant  to  this 
suit.  He  further  alleged  that  each  and  all  of  these  con- 
veyances of  real  and  personal  property  were  without 
consideration,  fraudulent,  and  void,  and  made  with 
intent  to  hinder,  delay,  and  defraud  the  creditors  of 
John  Walraven ;  and  he  asks  to  have  these  convey- 
ances set  aside,  and  the  lands  and  personal  property 
decreed  to  be  the  property  of  John  Walraven,  and  be 
held  subject  to  his  (plaintiflE's)  judgment.  The 
answer  of  each  of  the  defendants  is  in  effect  a  general 
denial  of  the  allegations  of  the  petition.  They  further 
allege  that  as  the  conveyances  of  the  Clinton  county 
land  were  made  more  than  five  years  prior  to  the 
institution  of  this  suit,  the  action  is  barred  by  the 
statute  of  limitations.  On  the  issues  thus  joined  the 
court  rendered  a  decree  dismissing  the  plaintiflE's 
petition,  and  he  appeals.  The  testimony  in  the  case 
with  reference  to  the  Clinton  county  land,  which  is 
furnished  largely  by  the  defendants  themselves,  rests 
almost  wholly  in  the  memory  of  witnesses  as  to  trans- 
actions occurring  nearly,  if  not  quite,  twenty  years  ago. 
It  is  not,  therefore,  very  clear  or  satisfactory.  From 
a  careful  reading  of  it,  we  are  led  to  believe  that  the 
following  are  the  material  facts  in  the  case :  At  the 
time  John  Walraven  failed  in  business  his  wife  was 
possessed  of  some  personal  property  and  some  town 
lots  which  she  claimed  in  her  own  right.  With  this, 
or  the  proceeds  of  it,  she  made  a  partial  payment  on 
two  hundred  and  forty  acres  of  the  Clinton  county  land 
in  controversy,  which  she,  or  rather  her  husband,  pur- 
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chased  for  her  of  one  Graham  in  the  year  1873.  The 
deed  to  the  land  was  recorded  in  July  of  that  year. 
Afterward,  and  in  the  year  1882,  she  claims  to  have 
purchased  two  hundred  acres  more  land,  adjoining 
that  purchased  of  Graham,  from  the  Iowa  Land  Com- 
pany; and  during  the  years  1873  to  1884,  inclusive,  she 
claims  to  have  purchased  other  small  tracts  of  land 
adjoining  the  Graham  tract,  until  now  she  has  in  her 
own  name,  in  Clinton  county,  more  than  six  hundred 
acres  of  land,  lying  in  one  body.  Her  husband,  John 
Walraven,  had  a  power  of  attorney  from  her,  executed 
in  June,  1873,  authorizing  him  to  lease  real  estate  for 
her  use,  and  to  lease  real  estate  belonging  to  her  to 
other  parties. 

About  the  time  of  the  purchase  of  the  Graham 
land,  there  was  leased  in  her  name  about  one  thousand 
acres  of  land  adjoining  the  Graham  tract  which,  with  it, 
was  used  for  pasturage  purposes.  At  different  times 
during  the  years  1870  to  1875,  inclusive,  she  borrowed 
of  her  son,  P.  C.  Walraven,  money  earned  by  him  as 
deputy  postmaster  at  Wheatland,  where  these  parties 
lived.  The  amount  so  borrowed  was  agreed  upon 
between  them  in  November,  1886,  to  be  three  thousand, 
five  hundred  and  eighty-six  dollars  and  twenty-five 
cents,  and  Mrs.  Walraven  gave  her  son,  P.  C,  her  note 
for  that  amount.  Defendant,  Mary  C.  Walraven,  claims 
that  she  paid  the  purchase  price  for  all  this  land,  and 
made  the  improvements  thereon,  with  the  money  bor- 
rowed from  her  son  as  before  stated,  and  the  earnings 
and  profits  arising  from  the  use  of  the  land.  It  is 
shown  that  during  all  this  time  her  husband  was 
managing  the  land,  and  that  he  conducted  nearly  all 
the  negotiations  resulting  in  the  purchase  of  it.  De- 
fendants claim  that  in  so  doing  he  was  acting  as  the 
agent  of  Mary  C.  Walraven,  receiving  just  such 
amounts  as  she  chose  to  pay,  which  he  used  for  his  sup- 
port and  to  pay  debts  he  had  contracted  before  his 
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failure;  that  Mary  C.  Walraven  in  fact  purchased  all 
the  land,  and  is  the  absolute  owner  thereof.  While,  on 
the  other  hand,  plaintiff  insists  that  these  transactions 
were  all  fictitious  and  fraudulent;  that  the  title  to  the 
land  was  taken  in  the  name  of  Mary  C.  Walraven  pur- 
suant to  a  conspiracy  between  herself  and  husband  to 
defraud  his  creditors ;  that  these  conveyances  were  a 
scheme  and  devise  to  aid  John  Walraven  in  covering 
up  his  earnings,  and  keeping  them  from  his  creditors, 
and  that  the  whole  transaction  was  colorable  and  cov- 
inous. 

In  the  view  we  take  of  the  case,  it  is  not  necessary 
to  determine  which  of  these  contentions  is  correct. 

The  first  of  these  conveyances  was  made  in  1873, 
1         and  the  last  in  1884.     Nearly  all  of  the  land  was 

obtained  prior  to  1882, — ^in  fact  all  of  it  but  twenty 
acres, — and  the  deeds  for  it  were  recorded  practically 
as  soon  as  made.  .This  action  was  commenced  on 
December  3,  1891,  more  than  ten  years  after  the  deeds 
to  most  of  the  land  had  been  executed  and  recorded. 
Plaintiff ^s  judgment  was  obtained  September  5,  1891, 
but  the  debt  on  which  the  judgment  was  rendered  was 
created  prior  to  1873.  The  exact  time,  however,  is  not 
shown,  but  it  was  prior  to  the  time  any  of  the  convey- 
ances in  question  were  executed.  Now,  our  statutes  of 
limitation  provide  that  actions  *'for  relief  on  the  ground 
of  fraud  in  cases  heretofore  solely  cognizable  in  a  court 
of  chancery,  and  all  other  actions  not  otherwise  pro- 
vided for  in  this  respect,''  shall  be  brought  within  five 
years  after  their  causes  accrue,  and  not  afterward, 
except  when  otherwise  specially  declared.  Code,  section 
2529.  Code,  section  2530:  '*In  actions  for  relief  on  the 
ground  of  fraud  and  of  mistake  ♦  *  *  the  cause 
of  action  shall  not  be  deemed  to  have  accinied,  until 
the  fraud  or  mistake  shall  have  been  discovered  by  the 
party  aggrieved.''  This  case  was  one  heretofore  solely 
cognizable  in  a  court  of  chancery,  and,  therefore,  comes 
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within  the  provisions  of  the  statute  before  quoted ;  and 
it  is  claimed  that  the  action  is  barred  within  five 
2  years  after  the  discovery  of  the  alleged  fraud.  It 
has  frequently  been  held  by  this  court  that  the 
record  of  a  deed  is  notice  to  the  world  of  its  contents, 
and  that,  where  a  deed  which  is  fraudulent  as  against 
creditors  is  spread  upon  the  public  records,  notice  to 
the  world  is  given  of  its  character,  or  at  least  sufficient 
information  is  conveyed  thereby,  in  the  absence  of 
special  circumstances,  to  put  creditors  upon  inquiry  as 
to  its  contents  and  character.  Gebhard  v.  Sattler,  40 
Iowa,  152;  Bishop  v.  KnowleSj  53  Iowa,  268,  5  N.  W. 
Kep.  139;  Garden  v.  CoUj  21  Iowa,  205;  Hawley  v. 
Page,  77  Iowa,  239,  42  N.  W.  Kep.  193;  Laird  v.  Kit- 
bourne,  70  Iowa,  83,  30  N.  W.  Kep.  9;  Francis  v.  Wal- 
lace, 77  Iowa,  373,  42  N.  W.  Kep.  323.  Following 
these  cases,  we  must  hold  that  plaintiflE  discovered  the 
fraud  in  these  conveyances  at  the  time  they  were 
recorded.  At  the  time  of  the  discovery  of  the  fraud, 
however,  plaintiflE's  right  of  action  had  not  accrued. 
Before  he  could  institute  his  action  to  subject  the  land 
to  the  payment  of  his  claim,  he  must  have  had  a  lien 
upon  it  either  by  attachment  or  judgment.  Clark  v. 
Raymond,  84  Iowa,  251,  50  N.  W.  Rep.  1068;  Faivre  v. 
Gillman,  84  Iowa,  573,  51  N.  W.  Rep.  46;  Gwyer  v. 
Figgins,  37  Iowa,  517;  Gordon  v,  Worthley,  48  Iowa, 
429;  Pearson  v.  Maxfield,  51  Iowa,  76,  50  N.  W.  Rep. 
77;  Miller  v.  Dayton,  47  Iowa,  312;  Taylor  v.  Brans- 
combe,  74  Iowa,  534,  38  N.  W  Rep.  400. 

As  plaintiff's  cause  of  action  did  not  accrue  until 
he  obtained  his  judgment  on  September  15,  1891,  the 
statute  did  not  begin  to  run  until  that  time,  although 
he  had  knowledge  of  the  fraud,  which  he  complains 
was  perpetrated  nearly  eighteen  years  before;  and  as 
he  commenced  this  suit  within  a  few  months  after  he 
recovered  his  judgment,  the  action,  strictly  speaking, 
is  not  barred.    This  is  the  holding  in  other  states  under 
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BimUar  statutes.  Gates  v.  Andrews ^  37  N.  Y.  657; 
Campton  v.  Perry,  23  Tex.  414;  Eyre  v.  Beebe^  28  How. 
Pr.  333;  Beynolds  v.  Lansford,  16  Tex.  286;  Bump, 
Fraud.  Conv.  [2  Ed.]  p.  547;  Wilson  v.  Buchanan,  7 
Gratt.  334,  and  authorities  cited.  The  effect  of  section 
2530  of  the  Code,  which  we  have  quoted,  is  not  to 
cause  the  action  to  accrue  when  the  fraud  is  discovered 
whether  the  right  of  action  is  perfect  or  not,  but  to 
prevent  the  running  of  the  statute  as  against  a  per- 
fect right  of  action  until  the  fraud  is  discovered. 
3  While,  as  we  have  said,  the  action  is  not,  strictly 
speaking,  barred  by  the  statute,  yet  there  must 
be  some  limitation  to  the  right  of  putting  the  claim 
in  judgment.  A  party  will  not  be  allowed  to  postpone 
the  running  of  the  statute  indefinitely.  One  must  not 
be  allowed  to  sleep  over  his  rights,  to  the  prejudice  of 
the  party  of  whom  he  makes  a  claim,  and  who,  by  the 
delay,  may  be  deprived  of  the  evidence  and  the  means 
of  effectually  defending  himself.  The  claim  must  be 
reduced  to  judgment  within  a  reasonable  time,  other- 
wise it  will  be  considered  stale,  and  no  relief  will  be 
granted.  What  is  this  reasonable  time  can  not  be  set- 
tled by  any  precise  rule.  It  must  depend  upon  circum- 
stances. If  no  cause  for  delay  can  be  shown,  it  would 
seem  reasonable  to  require  the  judgment  to  be  obtained 
within  the  time  limited  by  the  statute  for  bringing  the 
action.  In  accordance  with  this  rule  it  has  frequently 
been  held  that  where  a  demand  or  some  other  act  is 
required  of  a  plaintiff  as  a  condition  precedent  to  his 
right  to  sue,  the  demand  must  be  made  in  a  reasonable 
time,  and  this  time,  unless  there  be  some  special  cir- 
cumstances shown,  will  be  fixed  in  analogy  to  the  stat- 
ute of  limitations.  Codman  v.  Rogers,  10  Pick.  112; 
Palmer  v.  Palmer,  36  Mich.  487;  Railway  Co.  v.  Byers, 
32  Pa.  St.  22;  Wenman  v.  Ins.  Co.,  13  Wend.  268; 
Picquetv.  Curtis,  1  Sumn.  478,  Fed.  Cas.  No.  11131; 
Raymond  v.  Simonson,  4  Blaekf .  77 ;    Holmes  v.  Kerri- 
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son,  2  Taunt.  323;  Stanton  v.  Stanton,  37  Vt.  411; 
Kraft  V.  Thomas,  123  Ind.  513,  24  N.  E.  Rep.  346; 
Keithler  v.  Foster,  22  Ohio  St.  27;  Morrison  v.  Mullin, 
34  Pa.  St.  12;  Phillips  v.  Rogers,  12  Mete.  (Mass.) 
405;  McDowell  V.  Bank,  20  Ala.  312.  This  doctrine 
is  the  accepted  rule  in  this  state  (Ball  v.  B^y  Co.,  62  Iowa, 
751,  16  N.  W.  Rep.  592;  Reizenstein  v.  Marquardt,  75 
Iowa,  294,  39  N.  W.  Rep.  506),  and  is  not  in  conflict 
with  Bank  v.  Greene,  64  Iowa,  445,  17  N.  W.  Rep.  86,  20 
N.  W.  Rep.  754,  for  it  is  expressly  decided  in  that  case 
that  failing  to  obtain  a  judgment  against  a  corporation 
before  proceeding  against  the  stockholders  was  simply 
a  failure  to  prepare  for  trial  and  procure  evidence; 
that  the  cause  of  action  accrued  and  the  statute  began 
to  run  upon  the  happening  of  certain  statutory  condi- 
tions, without  reference  to  whether  plaintiff  had  judg- 
ment or  not,  and  that  the  judgment  was  merely  evi- 
dence. '*It  has  been  said  that  nothing  will  cause  a 
court  of  equity  to  act  but  conscience,  good  faith,  and 
diligence.  'When  these  are  wanting,  the  court  is  pas- 
sive, and  does  nothing.'  Earl  ofDeloraine  v.  Bourne, 
3  Brown,  Ch.  640.  When,  by  reason  of  the  laches  and 
delay  of  the  complainant,  it  has  become  doubtful 
whether  the  other  parties  can  produce  the  evidence 
which  is  necessary  to  a  fair  presentation  of  the  case  on 
their  part,  or  when  it  appears  that  they  have  been 
misled  to  their  disadvantage  by  such  conduct,  a  court 
of  equity  will  deal  with  the  remedy  as  barred.  In  such 
cases  the  court  acts  in  obedience  to  the  spirit  of  the 
statute  of  limitations,  and  adopts  the  reasons  and  prin- 
ciples on  which  they  are  founded,  rather  than  their 
literal  requirements.''  Mathews  v.  Culbertson,  83  Iowa, 
434,  50  N.  W.  Rep.  201,  and  authorities  there  cited. 
''A  court  of  equity  applies  the  rule  of  laches  according 
to  its  own  ideas  of  right  and  justice.  Every  case  is 
governed  chiefly  by  its  own  circumstances.  Whether 
the  time  the  negligence  has  existed  is  sufficient  to  make 
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it  effectual  is  a  question  to  be  resolved  by  the  sound 
discretion  of  the  court.''  Withrow  v.  Walker ,  81  Iowa, 
651,  47  N.  W.  Rep.  893. 

In  this  case  plaintiff's  debt  was  in  existence  prior 
to  1873.  He  then  had  knowledge  of  the  fraud  of  which 
he  complains,  by  the  record  of  the  deeds.  He  delayed 
pressing  his  claim  to  judgment  for  eighteen  years  with- 
out excuse,  so  far  as  shown  by  the  record.  He  has  by 
his  delay  made  it  difficult  for  us  to  ascertain  the  truth 
in  regard  to  the  matters  at  issue.  The  testimony  re- 
garding these  transfers,  resting  almost  wholly  in  the 
memory  of  witnesses,  is  necessarily  imperfect  and  un- 
reliable, and  we  do  not  think  plaintiff  ought  to  be 
allowed,  at  this  late  day,  to  come  into  a  court  of  equity 
for  the  enforcement  of  so  stale  a  demand.  There  is 
also  another  line  of  authorities  in  this  state  which 
announce  the  rule  that  where  a  party  holds  a  claim  or 
right  of  action  against  another  he  can  not  be  allowed 
to  prolong  the  operation  of  the  statute  of  limitations 
by  failing  or  refusing  to  take  the  steps  which  the  law 
requires  in  order  to  authorize  the  maintenance  of  the 
action.  See  the  following:  Baker  v.  Johnson  County, 
33  Iowa,  151;  Prescott  v.  Oonser,  34  Iowa,  175;  Hintra- 
ger  v.  Hennessy,  46  Iowa,  600;  Squier  v.  Parks,  56  Iowa, 
407,  9  N.  W.  Rep.  324;  Lower  v.  Miller,  66  Iowa,  408, 
23  N.  W,  Rep.  897;  Hintrager  v.  Traut,  69  Iowa,  748, 
27  N.  W.  Rep.  807;  Telegraph  Co.  v.  Purdy,  83  Iowa, 
430,  50  N.  W.  Rep.  45.  Should  we  apply  this  doctrine 
to  the  case  at  bar,  then  it  is  apparent  from  the  facts 
before  stated  that  the  action  as  to  the  Clinton  county 
land  is  barred.  Without  expressly  deciding 
4  whether  the  action  is,  strictly  speaking,  barred 
by  the  statute  or  not,  we  do  hold  that  plaintiff 
is  not  in  position,  by  reason  of  his  laches,  to  enforce 
his  claim  against  the  Clinton  county  land. 

II.  With  reference  to  the  Calhoun  county  land, 
the  evidence  shows  that  some  time  in  the  year  1891 
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defendants  John  and  Maiy  Walraven  went  on  a  visit 
to  some  friends  in  that  county,  and  while  there  learned 
of  some  land  which  was  offered  for  sale.  Mary  C.  Wal- 
raven,  against  the  advice  of  her  husband,  concluded  to 
purchase  it.  She  borrowed  five  hundred  dollars  with 
which  to  make  the  first  payment,  from  a  man  by  the 
name  of  Little,  and  gave  her  notes  and  mortgage  for 
the  balance.  About  nine  months  after  the  purchase 
she  sold  the  land  at  an  advance  of  about  four  thousand 
dollars,  and  purchased  the  land  in  that  county,  now  in 
the  name  of  P.  C.  Walraven.  The  greater  part,  if  not 
all,  of  the  purchase  price  for  this  land  was  paid  out  of 
the  profits  made  upon  the  other  tract.  This  land  was 
afterward  sold  by  Mary  C.  Walraven  to  her  son 
William  F.,  and,  he  failing  to  make  payments  therefor 
as  called  for  by  his  contract,  the  purchase  was  aban- 
doned, and  Mary  C.  Walraven  then  conveyed  the  land 
to  P.  C.  Walraven,  in  satisfaction  of  the  amount  bor- 
rowed from  him  to  pay  on  the  Clinton  county  land. 
We  do  not  think  there  was  any  fraud  in  this  transac- 
tion. The  purchase  price  of  the  land  was  fur- 
5  nished  wholly  by  Mary  C.  Walraven,  and  came 

either  out  of  the  profits  of  the  first  land  deal  in 
Calhoun  county,  or  from  the  profits  on  the  Clinton 
county  land.  If  the  purchase  price  came  from  the 
profits  made  on  the  first  land  purchased  in  Calhoun 
county  by  Mrs.  Walraven,  clearly  the  transaction  is 
bona  fide;  and  if  it  came  from  the  proceeds  of  the  Clin- 
ton county  land,  then  it  is  equally  clear  that  creditors 
can  not  complain.  Bobb  v.  Woodward,  50  Mo.  95. 
Defendant  John  Walraven  had  no  interest  in  these 
lands,  and,  as  he  had  no  claim  upon  them,  it  is  entirely 
useless  for  us  to  inquire  as  to  the  bona  fides  of  the 
sales  by  Mrs.  Walraven  to  her  sons. 

III.  We  are  satisfied  that  the  town  lots  in  Wheat- 
land were  purchased  by  defendant  Mary  C.  Walraven 
with  her  own  money,  and  that  she  holds  the  title  there- 
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to  free  from  any  claim  of  the  plaintiflE.  We  can  not 
be  expected  to  set  out  the  testimony  on  which  we  base 
our  conclusion,  for  it  would  serve  no  useful  purpose. 
It  does  not  appear  to  be  seriously  contended  by  plain- 
tiff's attorney  that  there  is  any  evidence  of  fraud  in 
these  transactions,  except  as  it  can  be  inferred  from  an 
alleged  general  conspiracy.  What  we  have  said  suffi- 
ciently indicates  our  views  on  this  proposition. 

IV.  Plaintiff  has  failed  to  produce  sufficient  evi- 
dence to  show  that  the  personal  property  he  seeks  to 
subject  to  his  judgment  is  held  in  fraud  of  his  rights. 
This  stock  belongs  to  Mary  C.  Walraven  and  her  sons 
and  daughters,  and  is  largely  the  increase  of  animals 
purchased  with  the  proceeds  of  the  pasture  land  in  Clin- 
ton county.  Much  of  it  was  purchased  by  the  children 
of  John  and  Mary  C.  Walraven  from  their  own  earn- 
ings, and  some  of  it  was  given  to  them  by  Mrs  Wal- 
raven, to  apply  on  accounts  owing  them  for  work.  We 
have  gone  very  carefully  over  all  the  testimony  in  the 
case,  and  reach  the  conclusion  that  the  decree  of  the 
district  court  should  be  affirmed. 


Martin  Tuttle  v.  Polk  &  Hubbell  et  al.j  Appellants. 

Ck>n6titutional  Law:  municipal  oobporation.    Section   16,  chap- 

1  ter  168,  Acts  of    1886,   in  effect,  does  no  more   than  to  permit  a 

2  city,  which  can  issue  no  bonds  on  account  of  the  constitutional  limita- 

3  tion,  to  assign  its  right  to  collect  a  special  paving  tax  to  those  who  do 

4  the  work.  No  debt  is  authorized  by  it  and,  hence,  it  is  not  uncon- 
stitutional. 

Sams:  special  law.    That  a  statute  confers  a  power  upon  cities  having 

5  a  stated  population,  only,  does  not  make  it  a  "special  law"  within 
article  3,  paragraph  30,  constitution  of  Iowa. 

Pavinff  Tax:  Collection:  partial  payment.  A  contract  to  issue 
certificates  for  paving  done,  whenever  a  full  block  is  finished,  is 
authorized  by  chapter  168,  Acts  of  1886,  and  under  such  a  contract 

6  the  whole  tax  due  for  such  a  block  may  be  collected,  though  other 
paving  contracted  be  not  than  finished,  unless  the  statutory  steps  are 
taken  which  entitle  to  the  right  to  pay  in  installments. 
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8amb.  a  contractor  who  collects  paving  certificates  by  suit  in  equity,  will 
8    not  lose  interest  and  collection  fees  as  allowed  by  Code  479,  because 

small  sums  were  erroneously  charged  upon  some  of  the  property 
10    affected;  no  tender  of  the  sum  rightly  due  haying  been  made:     City 

V.  Ky  Co.,  88  Iowa,  291,  and  Dittoe  v.  City,  74  Iowa,  66,  distinguished. 

Samb:    practice.    Objection  to  the  basis  of    apportionment,   or    that 

7  assessment  is  excessive  or  erroneous  in  incidentals,  should  be  made 

8  while  the  assessment  is  pending. 

Same.    A  duly  issued  paving   tax  certificate  is  presumed  to  be  legal 

9  and  proper  till  the  contrary  is  shown.  Granger  and  Einne,  J  J., 
dissenting  from  the  holding  in  Tuttle  v.  Polk,  84  Iowa,  12,  that  chapter 
44,  Twenty-second  General  Assembly,  authorizes  a  city  council  to 
cure  an  invalid  special  assessment,  by  a  subsequently  enacted 
ordinance. 

Appeal  from  Polk  District  Court. — Hon.  W.  F. 
CoNBAD,  Judge. 

Friday,  Ootobee  26,  1894. 

Action  in  equity  to  recover  amounts  alleged  to  be 
due  on  assessment  certificates  issued  for  paving,  and 
to  establish  liens  therefor.  There  was  a  hearing  on  the 
merits  and  a  decree  in  favor  of  the  plaintiflE.  The 
defendants  appeal. — Affirmed. 

J.  8.  Polk  for  appellants. 

Gatch^  Connor  <&  Weaver  for  appellee. 

Robinson,  J. — In  December,  1887,  the  plaintiff 
commenced  against  the  defendants  three  actions  in 
equity  to  recover  amounts  alleged  to  be  due  by  reason 
of  the  paving  of  streets  in  front  of  different  lots  owned 
by  the  defendants  in  the  city  of  Des  Moines.  The 
paving  was  done  under  an  agreement  with  Regan 
Brothers  &  Company,  which  was  under  consideration 
in  Coggeshall  v.  City  of  Des  Moines ^  78  Iowa,  236,  41 
N.  W.  617,  and  42  N.  W.  Rep.  650.  It  was  held  in  that 
case  that  the  agreement  was  unauthorized,  by  reason 
of  the  failure  of  the  city  council  to  determine  in  ad- 


Digiti 


ized  by  Google 


Oct.  1894]    TuTTLE  V.  Polk  &  Hubbell.  435 


Tanee  the  character  of  the  paving,  and  the  material  of 
which  it  should  be  composed,  and  to  give  due  notice 
of  the  letting  of  contracts  therefor,  and  that  the 
assessment  for  the  paving  was  inviJid  because  the 
council,  in  consequence  of  the  omissions  stated,  had 
no  power  to  make  it.  After  the  opinion  in  that  case 
was  filed,  the  city  council,  acting  under  chapters  5  and 
44  of  the  Acts  of  the  Twenty-second  General  Assembly, 
enacted  in  1888,  passed  ah  ordinance,  in  terms,  ratify- 
ing, adopting,  and  confirming  what  had  been  done 
previously  in  regard  to  the  letting  of  the  contract,  and 
providing  for  a  reassessment  of  the  cost  of  the  paving, 
and  for  notice  thereof  to  the  property  owners.  A 
reassessment  was  made  according  to  the  provisions  of 
the  ordinance,  the  certificates  on  which  the  three  ac- 
tions of  plaintiflE  were  originally  brought  were  sur- 
rendered, and  in  lieu  thereof  certificates  under  the  new 
assessment  were  issued.  After  that  was  done  the 
plaintiff  filed  in  each  case  an  amended  and  substituted 
petition,  founded  upon  the  new  certificates.  Answers 
were  duly  filed  by  the  defendants,  and  the  three  actions 
were  consolidated,  heard  on  the  same  evidence,  and 
determined  together  as  one.  The  plaintiff  seeks  to 
recover  the  amount  of  the  original  assessment,  together 
with  interest  thereon  at  ten  per  cent  per  annum  from 
the  date  of  the  reassessment,  and  five  per  cent  of  the 
amount  of  principal  and  interest  to  defray  the  expenses 
of  collection,  and  costs,  and  asks  to  have  liens  for 
the  amounts  to  which  he  is  entitled  established  against 
^ach  lot  or  parcel  of  ground  owned  by  defendants,  for 
the  assessment  for  which  it  is  liable.  General  equi- 
table relief  is  also  demanded.  The  defendants  deny 
liability  on  account  of  the  paving  and  assessment  cer- 
tificates, deny  the  validity  of  the  certificates,  and  allege 
that  no  liability  for  the  paving  exists  against  them, 
and  that  the  certificates  are  invalid,  for  various  rea- 
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sons,  which  are  set  out  in  the  answers.    The  district 
court  decreed  to  the  plaintiflE  the  relief  he  demands. 

I.  The  appellants  claim  that  this  action  is  brought 
under  sections  478  and  479  of  the  Code,  to  recover  the 
proportion  of  the  reasonable  value  of  the  paving  for 
which  the  lots  in  question  should  be  held  liable,  and 
that  the  defendants  may  plead  and  establish  any  de- 
fenses they  may  have  to  the  action,  and  may,  in  that 
manner,  inquire  as  to  the  validity  of  the  contract 
under  which  the  paving  was  done,  and  the  quality  and 
value  of  the  material  and  labor  furnished.  The  peti- 
tions contain  averments  which  furnish  some  ground 
for  the  claim  thus  made,  but  the  appellee,  in  argument, 
states  that  the  actions  are  based  solely  upon  the  second 
counts  of  the  petitions,  and  those  counts  are  founded 
upon  the  certificates.  Therefore  the  action  will  be  treat- 
ed in  all  respects  as  seeking  recovery  upon  the  certifi- 
cates alone,  and  not  under  sections  478, 479  of  the  Code, 
excepting  so  far  as  they  are  applicable  to  such  certifi- 
cates. The  certificates  involved  in  this  case  were  issued 
on  the  same  contract  and  reassessment  proceedings  as 
was  that  considered  in  Tuttlev.  Polk^  84  Iowa,  18,  50  N. 
W.  Rep.  38.  In  that  case  it  was  held  that  the  reas- 
sessment was  authorized  and  valid.  Much  of  what  was 
there  said  is  applicable  in  this  case,  and  to  that  extent 
will  be  treated  as  controlling.  But  the  validity  of  the 
reassessment  is  now  assailed  on  grounds  not  before 
considered. 

II.  It  is  conceded  that  the  improvement  in  ques- 
tion was  of  a  kind  which  the  city  of  Des  Moines  was 

authorized  to  make,  but  it  is  said  that  a  valid 
1  contract  therefor  could  not  be  entered  into,  for 

the  reason  that  the  city  was,  at  the  time  it  was 
attempted,  indebted  in  the  full  amount  authorized  by 
the  constitution,  and  that  the  contract,  if  valid,  would 
have  created  an  additional  indebtedness.  Section  3  of 
article  11  of  the  constitution  of  this  state  is  as  follows: 
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**No  county,  or  other  political  or  municipal  corpora- 
tion, shall  be  allowed  to  become  indebted  in  any  man- 
ner, or  for  any  purpose,  to  an  amount  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of  the  taxable 
property  within  such  county  or  corporation,  to  be 
ascertained  by  the  last  state  and  county  tax  list,  pre- 
vious to  the  incurring  of  such  indebtedness/'  It  is 
shown  that  the  indebtedness  of  the  city  reached  the 
limit  named  when  the  contract  under  which  the  paving 
was  done  was  entered  into,  and  at  the  time  of  the 
reassessment.  The  cost  of  the  paving,  a:s  fixed  by  the 
reassessment,  was  eighty-four  thousand,  eight  hundred 
and  forty-five  dollars  and  twenty  cents ;  and  it  is  stated 
by  appellee  that  certificates  of  the  character  of  those 
in  suit,  to  the  amount  of  nearly  a  million  of  dollars, 
have  been  issued  by  the  city.  The  question  to  be 
determined  on  this  branch  of  the  case  is  whether  such 
certificates,  if  valid,  create  an  indebtedness  against  the 
city,  within  the  meaning  of  the  constitution. 

The  authority  under  which  the  city  acted  in  enter- 
ing into  the  agreement  is  found  in  chapter  168  of  the 

Acts  of  the  Twenty-first  General  Assembly  ,enact- 
2         ed  in  1886.     The  city  of  Des  Moines  is  within 

the  provisions  of  that  act.  It  authorizes  contracts 
for  paving  and  curbing  streets  and  constructing  sewers 
in  cities  to  which  it  applies,  and  provides  for  the 
issuing  of  bonds  in  payment.  The  cost  of  the  improve- 
ment is  to  be  assessed  upon  the  property  fronting  or 
abutting  upon  it,  and  placed  on  the  tax  list  of  the 
county,  and  is  payable  at  the  office  of  the  county  treas- 
urer. All  money  received  from  the  assessments  is  to 
be  appropriated  to  the  payment  of  the  interest  and 
principal  of  the  bonds,  or  certificates,  if  any  are  issued 
under  section  16  of  the  act.  The  section  is  as  follows: 
^'Section  16.  If  by  reason  of  the  prohibition  contained 
in  section  3,  article  11  of  the  constitution  of  this  state 
it  shall  at  any  time  be  unlawful  for  any  such  city  to 
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issue  bonds  as  by  this  act  provided,  it  shall  be  lawful 
for  such  city  to  provide  by  ordinance  for  the  issuance 
of  certificates  to  contractors,  who  under  contract  with 
the  city  shall  have  constructed  any  such  improvement^ 
in  payment  therefor,  each  of  which  certificates  shall 
state  the  amount  or  amounts  of  one  or  more  of  the 
assessments  made  against  an  owner  or  owners  and  lot 
or  lots  on  account  and  for  payment  of  the  cost  of  any 
such  improvement,  and  shall  transfer  to  the  contractor, 
and  his  assigns,  all  of  the  right  and  interest  of  such  city 
to,  in  and  witb  respect  to  every  such  assessment,  and 
shall  authorize  such  contractor  and  his  assigns  to 
receive,  sue  for,  and  collect,  or  have  collected,  eveiy 
such  assessment,  embraced  in  any  such  certificate, 
by  or  through  any  of  the  methods  provided  by  law  for 
the  collection  of  assessments  for  local  improvements, 
including  the  provisions  of  this  act. ' '  The  certificates 
in  question  were  issued  under  the  authority  of  that  sec- 
tion and  chapter  44  of  the  Acts  of  the  Twenty-second 
General  Assembly.  The  last  named  act  is  only  de- 
signed to  cure  defects,  and  provide  for  the  reassessment 
and  relevy  of  special  taxes  in  certain  cases,  and  does 
not  otherwise  add  to  the  power,  if  any,  conferred  upon 
the  city  by  section  16,  quoted,  to  create  indebtedness. 
There  is  nothing  in  that  section  which  makes  the  city 

in  any  manner  liable  for  the  pajrment  of  the  cer- 
3         tificates.     It  merely  authorizes  the  transfer  to 

the  contractor  or  his  assignee  of  all  the  right  and 
interest  of  the  city  in  the  assessment,  in  payment  of 
the  improvements  made.  The  plain  legislative  intent 
was  to  provide  a  means  for  paying  for  improvements 
contemplated  by  the  act  without  the  incurring  of  any 
liability  on  the  part  of  the  city,  acting  under  the  pro- 
visions of  section  16. 

It  is  well  settled  that  a  municipal  corporation  may 
assume  an  obligation  to  pay  money,  without  incurring 
a  debt,  in  a  constitutional  sense,  if  payment  can  and  is 
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to  be  made  from  the  current  revenues  of  the  corpora- 
tion. Grant  v.  City  of  Davenport^  36  Iowa,  396; 
Dively  v.  City  of  Cedar  Falls,  27  Iowa,  228 ;  Anderson 
V.  Insurance  Co. ,  88  Iowa,  579, 55  N.  W.  Rep.  353.  The 
contract  under  which  the  paving  in  question  was  done 
contains  this  provision:  **It  is  expressly  understood 
and  agreed  that  the  cost  of  the  aforesaid  improvement 
is  assessable  against  private  property^  and  the  duty 
and  liability  of  the  city  to  said  Regan  Brothers  & 
Company,  or  any  person  claiming  under  them,  shall  be 
confined  to  its  power  to  impose  and  collect  said  assess- 
ments, and,  if  collectible  by  it,  to  pay  the  same,  in  cer- 
tificates, to  the  contractors  herein,  or  the  person 
entitled  thereto,  said  certificates  to  be  collected  and 
enforced  against  the  property  upon  which  they  are  a 
lien  for  such  improvements,  by  the  person  or  parties 
entitled  to  enforce  the  same;  and  it  is  further  expressly 
understood  that,  upon  the  transfer  of  any  certificate  to 
the  contractors  herein  for  any  work  done  by  them 
under  this  contract,  all  further  liability  of  the  city  to 
said  contractors,  or  any  person  claiming  under  them, 
shall  cease.''  The  obligation  which  the  city  attempted 
to  assume  by  the  contract  was,  in  terms,  confined  to  its 
I>ower  to  impose  and  collect  assessments  for  the 
improvements,  and,  if  collectible  by  it,  to  pay  the  same 
in  certificates,  to  the  contractors,  or  other  person 
entitled  thereto.  It  was  expressly  provided  that  upon 
the  transfer  of  the  certificates  the  liability  of  the  city 
to  the  contractors,  and  to  persons  claiming  under  them, 
should  cease.  The  city  did  not  attempt  to  assume  any 
obligation  for  the  payment  of  money,  and  only  agreed 
to  perform  those  duties  which  are  required  of  it  by 
statute,  where  payment  for  improvements  is  to  be  made 
in  assessment  certificates.  It  did  not  attempt  to  guar- 
antee the  payment  of  the  certificates,  although  it  is 
said  that  it  guaranteed  the  legality  and  regularity  of  the 
certificates,  and  the  right  of  the  owner  to  recover  on 
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them.  We  find  nothing  in  any  resolution  or  ordinance 
adopted  or  action  taken  by  the  council  of  the  city  of 
Des  Moines  which  attempted  to  authorize  any  guaranty 
of  that  kind.  It  is  true  that  the  original  assessment 
certificates,  and  those  now  in  suit,  contain  state- 
ments to  the  effect  that  the  assessments  were 
authorized  by,  and  made  according  to,  a  law  and 
ordinances  of  the  city,  and  that  each  of  them  contains 
the  following:  *'It  is  hereby  further  certified  that  all 
the  provisions  of  the  law  and  ordinances  of  said  city 
respecting  the  issuance  of  this  certificate  have  been 
fully  complied  with.''  But,  so  far  as  we  have  been 
able  to  discover,  these  statements  were  not  made  by 
authority,  nor  pursuant  to  any  agreement  with  the  con- 
tractor. Whether,  in  view  of  the  fact  that  the  powers 
of  the  city  and  of  its  agents  are  fixed  by  statute  or 
ordinance,  and  that  all  persons  dealing  with  them  are 
chargeable  with  notice  of  the  limitations  of  their  power, 
such  statements  could  be  given  any  legal  effect  under 
the  facts  disclosed  by  the  record,  we  do  not  find  it  nec- 
essary to  determine,  for  we  are  of  the  opinion  that  they 
did  not  in  fact  create  any  indebtedness,  within  the 
meaning  of  the  constitution.  Plaintiff  was  a  member 
of  the  firm  of  Regan  Brothers  &  Company,  and  their 
contract,  in  terms,  provided  that  the  certificates  should 
be  received  by  them  in  full  payment,  and  that  upon 
their  delivery  all  liability  on  the  part  of  the  city  should 
cease.  The  certificates  have  been  delivered  as  required 
by  the  contract,  and  no  complaint  is  made  by  the 
plaintiff,  or  the  firm  of  which  he  was  a  member,  that 
the  city  has  failed  to  perform  the  contract.  In  the  case 
of  Bucroft  V.  City  of  Council  Bluffs,  63  Iowa,  646,  19 
N.  W.  Rep.  807,  relied  upon  by  the  appellants,  no 
question  of  a  debt  in  excess  of  the  constitutional  limit 
was  made,  and  stress  was  placed  in  the  opinion  upon 
the  fact  that  there  was  nothing  in  the  statute  or  con- 
tract involved  in  that  case  which  exempted  the  city 
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from  liability  for  paying  for  the  improvement.  That 
seems  to  have  been  true  in  Scofield  v.  City  of  Council 
BluffSy  68  Iowa,  695,  28  N.  W.  Rep.  20,  where  the  rule 
of  the  Bucroft  case,  that  by  issuing  an  assessment  cer- 
tificate the  city,  by  implication,  contracted  that  a 
fund  to  pay  it  existed,  or  that  it  had  taken,  and  had 
the  power  to  take,  the  steps  necessary  to  create  the  fund, 
was  followed.  See,  also,  Polk  Co.  8av.  Bank  v.  State^ 
69  Iowa,  24,  28  N.  W.  Rep.  416. 

It  is  said  that  the  provision  of  the  constitution  in 
question  was  intended  to  protect  the  taxpayer  from  the 
reckless  and  corrupt  acts  of  public  officers,  that  the 
municipal  corporations  and  the  citizens  thereof  are  one 
and  the  same,  and  that  debts  contracted  by  the  cor- 
poration are  debts  of  the  citizens  and  taxpayers. 
There  is  a  sense  in  which  that  is  true,  but  it  is  not 
recognized  in  the  constitution.  That  does  not  limit  the 
amount  which  may  be  levied,  in  the  form  of  taxes  and 
special  assessments,  upon  the  property  within  the  state. 
It  recognizes  the  county  and  other  political  and  munic- 
ipal corporations  as  being  distinct  entities.  Although 
none  can  incur  an  indebtedness  in  ^excess  of  five  per 
centum  of  the  value  of  the  taxable  property  within  its 
limits,  yet  the  same  territory,  and,  therefore,  the  same 
property,  may  be  included  within  the  limits  of  diflEerent 
corporations,  as  those  of  a  county,  city,  or  town,  and 
school  district,  and  be  subject  to  taxation  for  the  debt 
of  each.  Strictly  speaking,  such  a  debt  is  not  a  lien 
upon  any  taxable  property,  nor  a  claim  against  any 
taxpayer,  until  a  levy  or  an  assessment  has  been  made. 
Some  property  may  be  within  the  corporate  limits 
when  a  debt  is  created,  and  without  them  when  the  tax 
for  its  payment  is  assessed.  So  the  property  owner, 
whose  influence  helps  to  create  the  debt,  may  have  no 
property  taxable  within  the  corporate  limits  when  the 
debt  becomes  due.  It  seems  clear  that  in  such  cases 
the  debt  of  the  corporation  is  not  primarily  the  debt  of 
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the  owners  of  property  within  its  limits,  and  the  case  is 
not  different,  in  a  legal  sense^  when  an  assessment  is 
made  for  the  payment  of  the  debt  at  the  time  it  is 
created,  although  in  that  case  each  property  owner  who 
has  property  subject  to  assessmeAt  may  be  liable  for  a 
definite  portion  of  the  debt.  In  this  case  the  city 
attempted  to  enter  into  a  contract  for  paving,  for  which 
a  fixed  compensation  was  to  be  paid.  The  contract  did 
not  require  any  payment  to  be  made  by  the  city, 
excepting  in  certificates,  but  provided  that  the  agreed 
price  should  be  collected  by  means  of  assessments. 
The  paving  of  the  streets  is  one  of  the  purposes  for 
which  the  city  exists,  and  for  which  it  might  have 
assumed  liability,  had  its  debt  not  reached  the  consti- 
tutional limit ;  but  it  guarded  against  the  assuming  of 
any  liability,  and  placed  the  burden  of  the  improve- 
ment upon  the  owners  of  property  which  fronted  upon 
it.  That  right  was  given  by  a  statute  which  was 
especially  designed  to  authorize  the  making  of  such 
improvements  without  cost  to  the  city,  and  we  find 
nothing  to  prevent  giving  it  full  effect.  We  do  not 
think  there  is  any  sufficient  reason  for  holding  that  the 
city  is  in  any  respect  liable  for  the  amounts  represented 
by  the  certificates,  nor  that  the  obligation  of  the  tax- 
payer is  the  debt  of  the  city.  In  Davis  v.  City  of  Des 
Moines,  71  Iowa,  500,  32  N.  W.  Rep.  470,  it  appeared 
that  a  contract  for  the  construction  of  a  sewer  was 
entered  into,  similar  to  the  one  attempted  to  be  made 
in  this  case,  and  under  the  same  statute.  It  was  held 
that  an  assessment  certificate  issued  pursuant  to  the 
contract  to  pay  for  the  improvement  did  not  create  an 
indebtedness  against  the  city.  We  conclude  that 
4  section  16  of  the  Act  of  the  Twenty-first  Gen- 

eral Assembly  in  question  is  not  unconstitutional, 
as  attempting  to  provide  for  the  creation  of  a  debt  in 
excess  of  the  amount  authorized  by  the  constitution. ' 
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III.  It  is  contended  by  appellants  that  the  act  of 
the  twenty-first  general  assembly  and  chapter  44  of 
the  Acts  of  the  Twenty-second  General  Assembly,  under 
which  the  assessments  in  question  were  made,  are 
unconstitutional,  for  the  reason  that  they  are  in  viola- 
tion of  section  30  of  article  3  of  the  constitution 
5  of  Iowa,  which  contains  the  following:     **The 

general  assembly  shall  not  pass  local  or  special 
laws  in  the  following  cases:  For  laying  out,  opening, 
and  working  roads  or  highways.  *  *  ♦  In  all  the 
cases  above  enumerated  and  in  all  other  cases  where  a 
general  law  can  be  made  applicable,  all  laws  shall 
be  general,  and  of  uniform  operation  throughout  the 
state.  *  *  ***  It  is  said  that  a  street  is  a  road  or  high- 
way, within  the  meaning  of  the  constitution.  That 
may  be  conceded,  but  the  appellants  have  failed  to 
show  in  what  respects  the  acts  in  question  were  local 
or  special,  as  applied  to  streets.  It  is  said  that  the 
acts  are  special  because  they  were  made  to  apply  only 
to  such  cities  as  contained  a  population  of  more  than 
thirty-thousand  inhabitants.  The  act  of  the  twenty- 
first  general  assembly  applies  to  **all  cities  of  the  first 
class  in  this  state  containing  according  to  any  legally 
authorized  census  or  enumeration  a  population  of  over 
thirty  thousand.''  At  the  time  it  was  enacted  the  city 
of  Des  Moines  was  the  only  one  in  the  state  having  a 
population  as  great  as  the  number  stated,  but  that  fact 
did  not  make  the  act  special,  for  the  reason  that  it  was 
not  restricted  to  cities  having  the  required  population 
at  the  date  it  became  a  law,  but  was  general,  applying 
to  all  cities  which  should  thereafter  have  more  than 
thirty  thousand  inhabitants.  Owen  v.  City  of  Sioux 
City,  91  Iowa,  190,  59  N.  W.  Rep.  3;  Easkel  v.  City  of 
Bwrlingtonj  30  Iowa,  236 ;  Land  Co.  v.  Soper,  39  Iowa, 
115;  Wheeler  v.  Philadelphia,  77  Pa.  St.  348.  There 
are  now  at  least  three  cities  in  the  state  to  which  the 
act  applies,  and  no  doubt,  in  the  course  of  time,  there 
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will  be  others.  The  act  is  therefore  general,  within  the 
meaning  of  the  constitution.  There  is  even  less  ground 
for  the  objection  made  to  chapter  44  of  the  Acts  of  the 
Twenty-second  General  Assembly.  That,  in  terms, 
applies  to  all  cities  of  the  first  class,  and  to  cities  organ- 
ized under  special  charters,  in  which,  by  reason  of  an 
alleged  nonconformity  to  law  or  ordinance,  or  by 
reason  of  any  omission  or  irregularity,  any  special  tax 
or  assessment  is  invalid,  or  its  validity  is  questioned. 

IV.  The  contract  with  Regan  Brothers  &  Company 
provided  for  paving  on  several  different  streets  at  a  uni- 
form price  of  one  dollar  and  forty-seven  cents  for  each 
square  yard.  Some  of  the  work  thus  provided 
6  for  has  never  been  done.  The  appellants  con- 
tend that  no  recovery  can  be  had  for  paving 
done  until  all  which  the  contract  required  has  been 
completed,  and  cite  numerous  authorities  to  sustain 
the  claim  thus  made. 

We  are  of  the  opinion  that  they  are  not  applicable 
to  this  case.  Section  2  of  the  Act  of  the  Twenty-first 
General  Assembly  referred  to  provides  that  such  con- 
tracts may  be  for  the  entire  work,  in  one  contract,  or 
parts  thereof,  in  separate  and  specified  sections.  Section 
6  authorizes  partial  payments  as  the  work  progresses. 
The  evident  purpose  of  these  sections  was  to  authorize 
payment  for  part  of  the  improvements  under  contract 
before  all  should  be  completed.  That  necessarily 
involves  the  making  of  assessments  from  time  to  time 
during  the  progress  of  the  work.  The  contract  in 
question  provided  that  when  the  contractors  should 
complete  upon  any  street  or  alley  a  full  block,  or  three 
hundred  and  fifty  lineal  feet,  of  paving,  which  should 
be  duly  accepted,  then  the  city  should  issue  certificates 
for  the  work  so  completed.  Under  the  statute  and 
the  agreement,  each  full  block,  or  section  of  three 
hundred  and  fifty  feet,  of  paving,  became  a  taxing 
district,  for  the  purpose  of  ascertaining  the  amount  of 
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the  assessments  to  be  made  on  the  property  fronting 
or  abutting  on  the  improvement  so  completed.  The 
completion  of  all  the  work  required  by  the  contract 
was  therefore  not  necessary  or  material  to  the  assess- 
ment of  the  cost  of  any  completed  section.  Section  12 
of  the  Acts  of  the  Twenty-first  General  Assembly  pro- 
vides for  the  payment  of  the  assessment  on  each  lot  in 
seven  equal  annual  installments,  with  interest  at  the 
rate  of  six  per  cent  per  annum.  Section  17  provides 
that,  when  assessment  certificates  have  been  issued, 
the  owner  of  the  property  on  which  an  assessment  has 
been  made  may  indorse  in  writing  on  the  certificate, 
which  includes  such  assessment,  an  agreement  not  to 
make  any  objection  thereto  of  illegality  or  irregularity, 
and  to  pay  the  same,  with  interest  thereon,  and  by  so 
doing  be  subject  to  the  provisions  of  the  act  authoriz- 
ing payment  in  annual  installments.  Section  18 
provides  that  the  lot  owner  who  does  not  make  such 
an  agreement  shall  pay  the  assessment  in  full  when  it 
is  made.  The  defendants  have  not  signed  the  required 
agreement,  and  their  assessments  were  payable  when 
made. 

V.  The  reassessment  is  objected  to  on  the  ground 
that  no  method  of  apportioning  the  cost  of  any  section 
of  the  improvement  among  the  different  lots  fronting 
upon  it  was  provided  in  advance  of  the  reassess- 
7  ment  by  any  competent  authority.  In  proceed- 
ing to  reassess  the  cost  of  the  paving,  after  the 
Coggeshall  case  was  decided,  the  council  of  the  city  of 
Des  Moines  passed  an  ordinance  which  provided  for  a 
reassessment,  which  was  afterward  amended.  A 
reassessment  was  made  by  the  board  of  assessors,  con- 
sisting of  the  city  engineer  and  board  of  public  works, 
and  a  report  thereof,  showing  the  assessments  made, 
was  filed  in  the  proper  office.  A  notice  of  the  reassess- 
ment, showing  the  amount  apportioned  to  their  lots, 
was  served  upon  the  defendants,   and  an   opportunity 
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given  them  to  have  errors  corrected.  The  only  objec- 
tion they  made  was  in  the  form  of  a  protest  against 
further  action  under  the  contract,  on  the  ground  that 
it  had  been  held  to  be  void.  The  reassessment,  as 
made  by  the  board  of  assessors,  was  adopted  by  the 
council,  and  steps  were  taken  to  enforce  it.  The  claim 
is  now  made  that  some  basis  of  apportionment,  as, 
according  to  the  frontage  of  the  lots  assessed  on  the 
improvement  made,  should  have  been  adopted  in 
advance  of  the  reassessment.  Whether  the  objection 
is  well  founded,  we  do  not  determine.  As  based  upon 
the  facts  of  this  case,  it  is,  at  most,  purely  technical. 
If  it  had  any  merit,  it  should  have  been  made  pending 
the  reassessment,  when  opportunity  for  the  correction 
of  errors  was  offered,  and  will  not  be  given  weight 
now.  Tuttle  v.  Polk,  84  Iowa,  18,  50  N.  W.  Rep.  38; 
Ford  V.  Town  of  North  Des  Moines,  80  Iowa,  636,  45 
N.  W.  Rep.  1031;  Macklot  v.  City  of  Davenport,  17 
Iowa,  385. 

VI.    It  is  claimed  that  the  amounts  for  which  the 
assessment  certificates  were  issued  are  excessive.  They, 

in  effect,  provide  for  the  payment  of  the  original 
8         assessment,  with  interest  thereon  from  the  date 

it  was  made.  It  was  held  in  Tuttle  v.  Polk,  supra, 
that  the  certificate  holder  was  not  entitled  to  interest 
for  time  preceding  the  reassessment,  but  no  claim  for 
such  interest  is  now  made  in  the  case.  It  is  also  said 
that  certain  incidental  expenses  were  erroneously  added 
to  the  contract  price  of  one  dollar  and  forty-seven  cents 
per  square  yard  for  paving.  Those  expenses  were  for 
the  cost  of  advertising  for  bids,  for  publishing  notices, 
and  for  semces  of  inspectors  of  the  improvements. 
This  objection,  if  well  founded,  should  have  been  made 
pending  the  reassessment  proceedings.  The  same  is 
true  of  certain  claims  founded  upon  alleged  defects  in 
the  quality  of  the  paving  blocks  furnished.  The  appel- 
lants, to  maintain  a  right  to  show  that  the  certificates 
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were  issued  for  excessive  amounts,  rely  to  some  extent 
upon  the  case  of  City  of  Muscatine  v.  Chicago^  B.  I.  <& 
P.  R'y  Co.,  88  Iowa,  291,  55  N.  W.  Rep.  100,  and 
Dittoe  V.  City  of  Davenport,  74  Iowa,  66,  36  N.  W.  Rep. 
895.  In  neither  of  those  cases  was  recovery  sought 
upon  assessment  certificates.  The  one  first  named  was 
brought  under  sections  478  and  479  of  the  Code,  to 
recover  for  improvements  made  by  the  city;  and  it  was 
held  that  the  burden  was  upon  the  city  to  show  the  cost 
of  the  improvement,  and  the  property  against  which  it 
is  chargeable.  The  Dittos  case  was  brought  to  recover 
a  tax  for  improvements  alleged  to  have  been  illegal  and 
to  have  been  paid  under  protest,  and  it  was  held  that 
the  city  was  entitled  to  the  tax  under  the  sections 
named.  Nothing  said  in  either  case  is  in  conflict  with 
the  conclusions  we  reach  in  this.     Where  recovery  is 

sought  upon  an  assessment  certificate  which 
9         appears  to  be  regular  and  valid,  the  burden  is 

not  upon  the  holder  to  show  in  the  first  instance 
that  it  was  properly  issued  for  the  sum  named,  but  it 
will  be  treated  as  at  least  prima  fade  evidence  of 
indebtedness,  and  the  burden  is  upon  the  party  resist- 
ing payment  to  show  that  the  certificate  is  invalid  or 
defective. 

VII.  Section  18  of  chapter  168  of  the  Acts  of  the 
Twenty-first  General  Assembly  provides  that  assess- 
ments for  the  improvements  therein  contemplated  may 
be  collected  by  any  of  the  methods  provided  by  law  for 
the  collection  of  assessments  for  local  improvements. 
Section  478  of  the  Code  authorizes  a  proceeding  at  law 
or  in  equity,  in  the  name  of  the  corporation,  or  of  any 
person  to  whom  it  shall  have  directed  payment  to  be 
made,  to  recover  such  assessments,  and  enforce  liens 
therefor;  and  this  action  was  properly  brought  on  the 
assessment  certificates,  under  that  section.  The  next 
section  authorizes  the  recovery  of  interest  on  assess- 
ments regularly  made,  from  the  time  they  were  made, 
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at  the  rate  of  ten  per  cent,  and  a  collection  fee  of  five 
per  cent  to  be  included  in  the  judgment  or  decree 
rendered.     The  appellants  contend  that  interest  at  the 

rate  stated,  and  a  collection  fee,  can  ^o  be 
10        recovered    only    when    the     assessment    was 

regularly  made  for  just  the  amount  due, 
and  that  as  the  reassessment  included  interest 
not  allowable,  the  allowance  specified  should  not 
be  made  in  this  case.  Under  the  rule  announced  in 
Tuttle  V.  Polk,  supra,  the  reassessment  was  valid,  and 
therefore,  within  the  meaning  of  the  section,  was 
regular.  When  it  was  made  it  became  the  duty  of  the 
defendants  to  pay  the  amounts  properly  assessed,  and 
the  fact  that  small  sums,  not  properly  chargeable  to 
them  or  to  their  lots,  were  erroneously  included,  did  not 
excuse  them  from  the  duty  of  tendering  payment  of  the 
amounts  actually  due.  The  items  in  question  were 
allowed  in  the  case  last  cited,  and  the  rule  there  adopted 
will  be  followed  in  this  case. 

VIII.  Questions  we  have  not  specially  noticed 
have  been  presented  in  argument,  and  considered  with 
care.  Most  of  them  are  disposed  of  by  what  we  have 
already  said.  Others  are  of  minor  importance,  and  it 
is  not  necessary  to  state  them.  We  find  no  reason  for 
disturbing  the  decree  of  the  district  court,  and  it  is 
therefore  affirmed. 

Granger,  C.  J.  (dissenting). — The  conclusion  in 
this  case  can  only  be  sustained  by  a  practical  reaffirm- 
ance  of  the  holding  in  the  case  of  Tuttle  v.  Polk,  84 
Iowa,  12,  50  N.  W.  Rep.  38.  In  a  dissenting  opinion 
in  that  case,  I  expressed  my  views  as  to  the  effect  of 
the  proceedings  of  the  city  council  under  the  Acts  of 
the  Twenty-second  Genertd  Assemblyi  to  which  views 
I  still  adhere. 

Einne,  J.,  concurs  in  this  dissent. 
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A.  M.  Garrett  v.  Western  Union  Telegraph  Com- 
pany, Appellant. 

Nondelivery  of  Telegram :  damages.    A  shipper  had  an  arrange- 

1  ment  with  a  Chicago  firm  that  if  he  received  no  answer  to  a  telegram 
asking  for  market  prices  in  Chicago,  such  prices  remained  unchanged. 

6  He  sent  such  a  message  requesting  answer  at  Kansas  City.  The 
telegraph  company  knew  that  he  bought  for  the  Chicago  market. 
Through  its  fault,  no  answer  wai  received.  Plaintiff  bought  cattle 
at  Kansas  City  on  the  assumption  that  Chicago  prices  last  given  him 

5  still  ruled.  Heldj  he  can  recover  as  damages  the  difference  between 
the  price  ruling  when  last  advised  and  that  ruling  in  Chicago  when 
he  purchased  at  Kansas  City. 

2  Duty  of  Sender.    Plaintiff  was  not  bound  to  make  independent 

7  inquiries  which  would  have  told  him  the  Chicago  price  had  fallen. 

On  Rehearingf.  It  is  found  that  the  court  did  not  charge  that  plaintiff 
was  not  bound  to  protect  himself  by  independent  inquiry,  but  submit- 
ted it  to  the  jury  whether  such  duty  rested  upon  him,  in  view  of  all 
the  circumstances  of  the  case;  and  the  rule  stated  in  the  second 
division  of  this  syllabus  is  withdrawn. 

8  Evidence.    Pleading  an  "agreement"  admits  testimony  as  to  what 
4    the  ^'understanding"  was. 

Appeal  from  Louisa  District  Court. — Hon.  D.  Ryan> 

Judge. 

Friday,  May  25, 1894. 

Action  against  the  defendant  for  damages  result- 
ing from  a  failure  to  transmit  and  deliver  a  telegraph 
message.  Jury  trial.  Verdict  and  judgment  for  plain- 
tiff.    Defendant  appeals. — Affirmed. 

C.  A.  Carpenter y  Arthur  Springer y  and  Cummins  <& 
Wright  for  appellant. 

L.  A.  Reiley  for  appellee. 

Kjnnb,  J. — I.    It  appears  from  the  record  that 
plaintiff  is  a  resident  of  Louisa  county,  Iowa;  that,  for 
'     Vol.  92  la— 29 
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many  years  prior  to  the  happenings  of  the  matters 
complained  of,  he  had  been  engaged  in  the  business  of 
buying,  selling,  and  shipping  cattle,  and  in  shipping 
them  to,  and  selling  them  in,  the  Chicago  market;  that 
he  bought  and  shipped  on  the  line  of  the  Chicago, 
Rock  Island  &  Pacific  Railroad  at  points  between  Mus- 
catine, Iowa,  and  Kansas  City,  Missouri,  and  includ- 
ing said  cities.  On  the  evening  of  June  28,  1888,  he 
left  his  home  in  the  country,  went  to  Columbus  Junc- 
tion, a  station  on  said  railway,  and  there  delivered  to 
the  defendant's  operator,  to  be  transmitted,  the  follow- 
ing message: 

* 'Columbus  Junction,  Iowa,  June  28, 1888. 
**To  Gregory y  Cooley  <&  Co.j  U.  S.  Yards,  Chicago: 

*'Send  me  market  Kansas  City  to-morrow  and  next 
day.  A.  M.  Garbett.^' 

He  paid  fifty  cents  to  the  operator  for  the  trans- 
mission of  the  message.  He  then  took  the  train,  arriv- 
ing in  Kansas  City  about  9  o'clock  the  next  morning, 
and  went  to  the  stock  yards  to  buy  cattle.  He  visited 
the  telegraph  office  in  the  stock  exchange  building,  and 
left  his  name,  and  told  them  where  he  might  be  found. 
He  visited  this  office  several  times  during  the  day,  and 
prior  to  2  o^clock  p.  m.,  and  made  inquiry  for  a  reply 
to  his  message  that  he  had  sent  the  night  before.  Not 
having  received  any  reply  to  his  message,  he,  at  2 
o'clock  p.  M.,  purchased  one  hundred  and  forty-two 
head  of  cattle.  When  he  made  this  purchase,  the  price 
of  such  cattle  in  Chicago  was  fifty  cents  a  hundred  less 

than  on  the  twenty-seventh  day  of  June,  1888. 
1         Plaintiff  had  shipped  cattle  to,  and  sold  them 

through,  said  Gregory,  Cooley  &  Company  for 
several  years,  and  had  an  arrangement  with  said  firm 
by  which  they  were  to  keep  him  advised  by  telegraph 
of  the  Chicago  cattle  market.  The  arrangement  was, 
that,  if  plaintiff  asked  said  firm  for  the  state  of  the 
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market  by  telegraph,  and  there  was  no  change  since 
the  last  report,  then  no  response  was  to  be  made  by 
said  firm  to  said  inquiry,  and  plaintiff  acted  upon  the 
last  report.  If  there  was  a  change  in  the  market,  then 
said  firm  answered  the  telegram,  indicating  what  the 
change  was.  In  pursuance  of  this  arrangement,  plain- 
tiff, on  June  27,  1888,  obtained  from  said  firm  the 
market  price  of  cattle  in  Chicago  on  that  day,  and  it 
appears  that  the  purchase  he  made  of  cattle  in  Kansas 
City  on  the  day  following  was  made  in  reliance  on  said 
last  report,  and  that,  if  his  message  had  been  sent, 
<ielivered,  and  answered,  he  would  not  have  made  the 
purchase.  The  evidence,  we  think,  shows  that  the 
message  was  never  sent  from  Columbus  Junction  by 
the  defendant's  operators, — ^that  no  attempt  was  made 
to  send  it, — and  it  appears  without  conflict  that 

2  it  was  never  delivered  to  Gregory,  Cooley  & 
Company.     It  appears,  also,  that  the  Chicago 

market  for  cattle  was  posted  on  the  bulletin  boards  of 
the  stock  exchange  in  Kansas  City,  and  that,  if  plain- 
tiff had  consulted  these  reports,  he  could  have  ascer- 
tained, before  he  made  his  purchase,  that  the  Chicago 
market  had  declined.  It,  also,  appeared  that,  had 
plaintiff's  message  been  received  by  Gregory,  Cooley  & 
Company,  they  would  have  answered  it  at  once,  and 
advised  plaintiff  of  the  decline  in  the  market.  This  is 
the  second  appeal  in  this  case.  See  49  N.  W.  Rep.  88, 
S3  Iowa,  257. 

II.     Several  questions  considered  on  the  former 

appeal  are  not  involved  in  the  present  one.     On  the 

trial,  plaintiff  was  asked:     "Now,  had  you  any 

3  understanding  with  them  [Gregory,   Cooley  & 
Company]  I     Or  you  may  state  whether  or  not 

you  had  any  understanding  with  them  in  reference  to 
their  answering  your  messages  when  sent,  and,  if  so, 
you  may  state  what  it  was."  The  question  was 
objected  to  as  incompetent,  irrelevant,  and  immaterial. 
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Similar  questions  were  asked  other  witnesses,  to  which 
like  objections  were  made,  and  in  each  case  they  were 
overruled,  and  an  exception  taken.  It  is  very  clear 
that  a  witness  must  state  the  facts,  not  his  conclusions, 
and  if  the  question  may  properly  be  said  to  call  for 
conclusions,    and    not    for    the    facts,    it    was 

4  improper.  We  think,  however,  that  the  word 
'* understanding''  was  used  in  the  sense  of  call- 
ing for  facts  as  to  the  agreement  between  the  parties, 
if  any.  If  the  witness  had  been  asked  to  state  what 
'^agreement''  existed,  if  any,  between  him  and  the  firm 
as  to  the  matter  inquired  about,  it  would  hardly  be 
claimed  that  it  called  for  a  conclusion,  and  not  for  the 
facts.  The  word  '* understanding"  is  often  used  as 
synonymous  for  ** agreement,''  and  such  appears  to 
have  been  the  sense  in  which  it  was  used  in  this 
instance.  The  answer  disclosed  just  what  the  agree- 
ment was.     The  questions  were  not  objectionable. 

III.    It  is  contended  that  the  rule  as  to  the  meas- 
ure of  damages,  given  to  the  jury,  was  erroneous.     It 
read:      '*If  you  find  the  plaintiflE  entitled  to 

5  recover,   then  the  measurement  of  his  damages 
will  be  the  diflference  between  the  market  value 

of  such  cattle  as  he  purchased  on  the  twenty-seventh 
day  of  June,  1888,  when  he  received  his  last  report, 
and  what  they  were  on  the  twenty-ninth  day  of  the 
month  at  the  Union  Stock  Yards,  Chicago,  Illinois,  with 
interest  at  six  per  cent  from  June  29,  1888,  to  the  pres- 
ent time."  It  is  claimed  that  the  market  value  at  Kan- 
sas City  should  control,  rather  than  that  of  Chicago ; 
that  the  instruction  ignores  the  fact  as  to  what  plaintiff 
paid  for  the  cattle,  and  whether  he  lost  by  the  venture ; 
and  that  the  difference  between  what  plaintiff  paid  for 
the  cattle  and  the  market  price  is  the  measure  of  his 
recovery.  It  must  not  be  forgotten  that  these  cattle 
were  being  bought  in  Kansas  City  for  the  Chicago 
market ;  that  the  damages  recoverable  in  such  a  case 
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are  such  as  the  parties  must  necessarily  have  contem- 
plated as  a  natural  result  of  a  failure  to  deliver  the  mes- 
sage. It  was  said  in  the  opinion  on  the  former  appeal: 
''The  message  involved  in  the  case  did  not  apprise  the 
defendant's  agent  at  Columbus  Junction,  by  its  terms, 
that  the  plaintiff  was  on  his  way  to  Kansas  City  to 
purchase  cattle,  and  that  he  would  rely  on  the  answer 
to  the  message  in  making  his  purchases;  but  it  did,  in 
effect,  advise  the  agent  that  he  was  on  his  way  to  Kansas 

City,and  that  he  desired  market  reports  to  be  sent 
6         to  him  at  that  place."    It  appears  that  plaintiff 

sent  and  received  many  messages  at  the  Colum- 
bus Junction  office  relating  to  the  Chicago  markets. 
Now,  it  seems  to  us,  in  view  of  all  the  facts,  that  the 
court  properly  instructed  the  jury  touching  this  matter. 
We  think  from  the  telegrams  sent,  and  the  knowledge 
defendant  is  shown  to  have  had  of  plaintiff's  business, 
it  may  be  said  that  defendant  ought  to  be  held  to 
know  that  the  information  asked  for  in  the  message 
might  be  acted  upon  by  plaintiff  in  purchasing  cattle 
for  the  Chicago  market.  Under  the  circumstances, 
there  is  no  force  in  the  suggestion  that  the  instruction 
ignores  the  fact  as  to  what  plaintiff  paid  for  the  cattle, 
and  whether  he  lost  by  the  venture.  It  is  true  that,  if 
plaintiff  could  have  sold  the  cattle  in  Kansas  City, 
after  hearing  of  the  decline  in  Chicago  prices,  at  what 
he  had  paid  for  them,  he  would  have  sustained  no  loss; 
but  it  appears  from  the  evidence  that  on  the  next  day 
(the  thirtieth)  he  purchased  the  same  kind  of  cattle  at  a 
still  lower  price,  and  we  may  well  presume  that  the  cat- 
tle he  had  purchased  on  the  twenty-ninth,  if  sold  in 
Kansas  City  on  the  thirtieth,  would  have  brought  less 
than  he  had  paid  for  them.  Complaint  is  made  because 
the  court,  in  framing  the  instructions,  ignored  evidence 
of  the  defendant  that  the  plaintiff  in  fact  purchased 
the  cattle  on  the  thirtieth  day  of  June  instead  of  the 
twenty-ninth.     Even  if  this  was  error,  it  was  clearly 
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without  prejudice,  as  the  evidence,  without  conflict, 
shows  that  the  price  of  cattle  was  the  same  in  Chicago 
on  the  thirtieth  as  on  the  twenty-ninth  day  of  June. 
What  we  have  said  also  applies  to  the  objection  raised 
to  the  admission  of  testimony  relating  to  the  market 
price  of  cattle  at  Chicago. 

IV.  The  fourth  instruction  was  to  the  eflEect  that 
the  plaintiff  was  not  bound  to  resort  to  other  sources 

of  information  to  ascertain  the  Chicago  cattle 
7        market.  Why  should  plaintiff  be  required  to  resort 

to  newspapers  or  the  Kansas  City  bulletin  in  the 
stock  exchange  to  obtain  the  Chicago  prices!  By  vir- 
tue of  his  agreement  with  his  commission  men  in 
Chicago,  he  knew,  if  his  telegram  was  transmitted  and 
delivered  to  them,  that,  if  he  received  no  reply,  there 
had  been  no  change  in  prices  since  his  last  report. 
He  had  a  right  to  act  upon  this  agreement,  and,  while 
he  might  have  consulted  other  sources  of  information, 
yet,  under  the  circumstances,  he  was  not  bound  to  do 
so. 

V.  Other  objections  are  made  to  the  instructions 
given  and  to  the  refusal  to  give  instructions  asked  by 
defendant,  and  to  the  receiving  of  evidence.  We  dis- 
cover no  prejudicial  error.     Affirmed. 

Saturday,  October  27,  1894. 

On  rehearing. — Affirmed. 

BIiNNE,  J. — We  need  not  consider  on  this  applica- 
tion for  a  rehearing  all  the  points  urged  by  counsel.  It  is 
proper  to  say  that  we  have  given  all  of  them  full  con- 
sideration, and  after  a  re-examination  of  the  case  we 
discover  no  reason  for  disturbing  our  judgment.  We 
must,  however,  withdraw  what  is  said  in  the  fourth 
division  of  the  preceding  opinion,  as  we  find  from  a 
further  examination  of  the  record  that  the  fact  therein 
stated  touching  the  instruction  of  the  court  is  incorrect, 
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and  in  view  of  the  holding  on  the  former  appeal  the 
rule  of  law  applied  in  said  fourth  division  of  the 
opinion  is  inaccurate.  The  record  shows  that,  taking 
into  consideration  the  whole  of  the  instruction  com- 
plained of,  it  fully  complied  with  the  former  opinion 
of  this  court.  The  question  as  to  whether  the  plaintiff 
was  bound  to  resort  to  information  other  than  that 
which  he  might  obtain  from  his  commission  men,  to 
ascertain  the  market  value  of  cattle  in  Chicago,  before 
he  purchased  the  cattle  in  Kansas  City,  was  in  fact 
fully  and  fairly  submitted  to  the  jury.  Appellant's 
contention  is  based  upon  the  first  part  of  the  instruc- 
tion, which  is  qualified  by  what  followed.  When  con- 
strued together,  as  it  must  be,  it  is  in  line  with  the 
opinion  on  the  former  appeal.  The  petition  for  a 
rehearing  is  overruled,  and  the  judgment  is  affibmed. 


State  op  Iowa  v.  E.  A.  Walton,  Appellant. 

Practice :  Misconduct  of  Jury.  A  jury  was,  while  deliberating  on 
a  murder  case,  allowed  to  read  local  newspapers  setting  oat  abstracts 
of  testimony  reoeived  at  the  trial,  containing  inflammatory  criticism 

2  on  the  failure  of  courts  to  bring  criminals  to  justice,  and  fulsome 
eulogies  of  arguments  for  the  state.  One  juror  separated  and  talked 
with  his  wife  about  the  feeling  of  the  community.  Held,  a  new  trial 
should  have  been  granted. 

Same:  county  attornbt.  After  jurors  had  expressed  indignation 
1  because  defendant  objected  to  their  separation,  his  counsel  consented 
to  separation,  but  privately  obtained  an  order  to  keep  the  jury 
together.  The  county  attorney  then  told  the  jury  that  he  was  willing 
they  should  separate;  and  separation  was  allowed.  Held,  not  mis- 
conduct. 

Dying  declsrationB  are  admissible  though  they  consist  of  writing  and 

3  of  verbal  statements,  made  at  different  times. 

Appeal  from    Wapello   District    Court. — Hon.    W.    I. 
Babb,  Judge. 

Wednesday,  Degembeb  12, 1894. 
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The  defendant  was  indicted,  tried,  and  convicted 
for  murder  in  the  second  degree,  and  he  appeals. — Be- 

versed. 

B.  W.  Scott  and  J.  C  Mitchell  for  appellant. 

John  Y.  StonCy  attorney  general,  and  Sumner  Sib^ 
erell,  county  attorney,  for  the  state. 

Rothrock,  J. — The  indictment  charged  that  the 
defendant  caused  the  death  of  a  pregnant  female  named 
Melinda  A.  Cook,  by  the  use  of  an  instrument  which 
he  thrust  into  her  womb  with  intent  to  produce  a  mis- 
carriage. No  question  is  made  as  to  the  form  of  the 
indictment.  It  contains  the  necessary  averments  to 
constitute  murder  in  the  second  degree. 

When  the  defendant  was  put  upon  trial,  his  coun- 
sel requested  that  the  jury  be  kept  together  during  the 
adjournments  of  court.  The  order  was  made.  At  the 
first  adjournment,  a  number  of  the  members  of 
1  '  the  jury  approached  counsel  for  defendant  in 
the  court  room,  and  expressed  themselves  as 
being  veiy  indignant  at  them  for  making  the  request, 
and  thereupon  the  counsel  consented  that  the  jury 
might  separate.  On  the  next  day,  and  while  the  trial 
was  in  progress,  a  man  charged  with  the  crime  of  rape 
was  hung  by  a  mob  in  one  of  the  public  streets  of  the 
city  of  Ottumwa,  and  not  far  distant  from  the  court- 
house. The  great  excitement  produced  by  the  hang- 
ing in  the  street  attracted  attention  in  the  court  room, 
and  a  recess  of  five  minutes  was  taken,  and  most  of  the 
jury  went  to  the  place  where  the  lynching  occurred. 
It  is  proper  to  say  that,  when  the  recess  was  ordered, 
the  trial  judge  did  not  know  the  cause  of  the  tumult, 
nor  that  a  man  was  about  to  be  lynched  by  a  mob. 
After  this,  and  on  the  next  day,  counsel  for  defendant 
renewed  the  application  for  an  order  to  keep  the  jury 
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together.  This  motion  was  not  made  publicly  in  open 
court,  but  was  made  to  the  judge  in  writing,  with  the 
request  that  the  jury  should  not  be  permitted  to  know 
on  whose  request  the  order  was  made.  Thereupon  the 
court  made  the  order,  and  the  county  attorney  at  once 
informed  the  court  that  he  was  willing  that  they  should 
be  permitted  to  separate.  Some  of  the  members  of  the 
jury  again  entered  their  protest,  and  accused  the 
defendant's  counsel  of  being  the  cause  of  the  court's 
order,  and  were  indignant  at  not  being  permitted  to 
separate;  and  counsel  for  the  defendant  waived  the 
order,  and  the  jury  were  permitted  to  separate  during 
the  adjournments  of  court,  until  they  retired  for  delib- 
eration. It  is  urged  in  behalf  of  the  defendant  that 
the  county  attorney  was  guilty  of  such  misconduct  in 
connection  with  the  order  as  to  entitle  the  defendant  to 
a  new  trial.  The  position  of  counsel  does  not  appear 
to  us  to  be  well  taken.  The  order  was  a  matter  within 
the  discretion  of  the  court.  State  v.  Gillick,  10  Iowa, 
98;  State  v.  Rainsbarger,  74  Iowa,  196  and  539,  37  N. 
W.  Rep.  153 ;  Code,  section  4434.  It  was  the  right  of 
the  county  attorney  to  decline  to  join  the  request  for 
an  order. 

II.  A  new  trial  was  asked  upon  the  ground  of  the 
misconduct  of  the  jury  after  they  retired  for  delibera- 
tion. It  appears  that  the  jury  was  charged  by  the 
court,  and  a  bailiff  sworn  and  put  in  charge  of  them, 
on  Friday.     They  deliberated  until  the  next  Monday 

morning,  and  then  returned  a  verdict  of  guilty. 
2         There  were  three  daily  newspapers  published  in 

the  city  of  Ottumwa.  Each  issue  of  these  papers 
was  taken  into  the  jury  room,  and  read  by  some  of  the 
members  of  the  jury.  Sixty-five  pages  of  the  abstract 
consists  of  extracts  from  these  papers.  It  appears 
therefrom  that  a  great  state  of  excitement  at  that  time 
existed  in  the  city  of  Ottumwa.  Numerous  high 
crimes  had  recently  before  that  been  committed  there 
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and  in  that  vicinity.  The  said  newspapers  were  full  of 
criticisms  and  complaints  of  the  proceedings  of  the 
courts  in  failing  to  bring  criminals  to  justice.  There 
were  what  appeared  to  be  full  reports  of  the  evidence 
taken  upon  the  trial  of  the  defendant,  and  the  addresses 
of  the  counsel  to  the  jury,  with  fulsome  commendation 
of  the  arguments  of  counsel  for  the  state. 

It  further  appears  that  one  of  the  jury  twice 
absented  himself  from  the  jury  room,  and  had  conver- 
sations with  his  wife,  in  which  the  case  under  considera- 
tion, and  public  feeling  concerning  it,  were  discussed. 
There  is  no  denial  of  the  fact  that  all  these  newspapers 
were  carried  into  the  jury  room,  and  read  by  some,  if 
not  all,  of  the  jurors.  It  is  provided  by  section  4452 
of  the  Code  that  '*upon  retiring  for  deliberation  the 
jury  may  take  with  it  all  papers  which  have  been 
received  as  evidence  in  the  case  except  depositions  and 
copies  of  such  parts  of  public  records  or  private  docu- 
ments as  ought  not  in  the  opinion  of  the  court  to  be 
taken  from  the  person  having  them  in  possession;'^ 
and  section  4453  is  as  follows:  *'The  jury  may  also 
take  with  them  notes  of  the  testimony  or  other  pro- 
ceedings on  the  trial  taken  by  them  but  none  taken  by 
any  other  person.^ ^  It  does  not  appear  whether  the 
bailiff  in  charge  of  the  jury  voluntarily  took  the  news- 
papers into  the  jury  room,  or  whether  it  was  the  act  of 
the  jury;  but  this  is  wholly  immaterial.  It  was  none 
the  less  a  clear  case  of  prejudicial  misconduct.  The 
above  provisions  of  the  law  can  not  be  disregarded. 
The  newspaper  articles  were  made  up  from  notes,  either 
in  shorthand  or  otherwise,  taken  by  persons  other 
than  the  jurors,  and,  although  put  into  print,  their 
introduction  into  the  jury  room  was  in  plain  violation 
of  the  law.  The  misconduct  would  be  no  more  flagrant 
if  the  jury  had  taken  the  notes  from  the  hands  of  the 
persons  who  made  them,  and  at  the  time  the  jury 
retired  to  consider  their  verdict.    It  is  true  that  slight 
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and  immaterial  departures  from  the  above  provisions 
of  the  Code  have  in  numerous  eases  been  held  to  be 
such  misconduct  as  would  not  vitiate  a  verdict,  where 
it  is  made  to  appear  that  no  prejudice  resulted  there- 
from. But  we  discover  no  such  grounds  in  this  record 
for  sustaining  the  verdict.  The  whole  case  impresses 
us  that  this  jury  assumed  to  be  a  law  unto  themselves. . 
We  have  set  out  the  conduct  of  some  of  them  relating 
to  the  order  of  separation  during  the  trial,  as  showing 
that  they  meddled  and  interfered  with  the  order  of  the 
court  in  a  very  reprehensible  and  unseemly  manner. 
The  court  made  the  order  upon  what  was  thought  to 
be  suflScient  grounds,  and  that  should  have  been  an 
end  of  the  question  as  to  the  propriety  of  the  order. 

III.  Other  complaints  are  made  of  the  rulings  of 
the  court  during  the  trial.  An  examination  of  the 
whole  record  satisfies  us  that  these  objections  are  not 

well  taken.  The  instructions  to  the  juiy  fairly 
3  presented  every  question  in  the  case.  The  prin- 
cipal objection  relates  to  the  admission  in  evi- 
dence of  certain  dying  declarations  of  the  deceased. 
There  was  a  written  declaration  and  verbal  declara- 
tions made  at  different  times.  They  were  all  admissi- 
ble. **The  prosecutor  in  a  murder  case  can  not  be 
confined  to  proving  dying  declarations  made  at  one 
time,  if  there  were  others  made  at  other  times.  All 
are  competent.  Nor  can  he  be  confined  to  proving 
what  was  said  at  one  time,  when  the  statement  was 
reduced  to  writing  and  signed  at  another.''  6  Am.  and 
Eng.  Encyclopedia  of  Law,  131 ;  People  v.  Simpson,  48 
Mich.  474,  12  N.  W.  Rep.  662. 

IV.  The  claim  made,  that  the  evidence  showing 
the  condition  of  mind  of  the  deceased  when  part  of  the 
declarations  were  made  was  insufficient  because  it  did 
not  establish  the  fact  that  she  was  then  under  a  sense 
of  impending  death,  can  not  be  sustained.  An  examin- 
ation of  the  evidence  on  this  question  satisfies  us  that 
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it  was  sufficient.  We  need  not  set  out  the  evidence. 
It  satisfactorily  appears  therefrom  that  the  deceased, 
at  the  time,  believed  that  she  must  soon  die  from  the 
effects  of  the  operation  which  had  been  performed 
upon  her.  Our  conclusion  is  that  a  new  trial  should 
have  been  allowed  on  the  ground  of  the  misconduct 
of  the  jury.    Reversed. 


State  of  Iowa  v.  Charles  Bollerman,  Appellant. 

Seduction :  Evidence.  Defendant  met  prosecutrix  at  four  platform 
dances  given  at  her  home.  Told  her  he  loved  her,  after  the  first  of 
these  dances.  Had  nothing  to  do  with  her  for  a  year  thereafter  and 
during  that  period  another  waited  on  her  with  a  mutual  view  to  mar- 
riage. At  the  end  of  that  year  defendant  and  she  met  at  a  dance, 
left  it  to  walk,  and  entered  a  comcrib.  He  said  that  he  loved 
her  and  attempted  to  raise  her  clothes.  He  caught  her  and  told  her 
'*to  quit  acting  the  fool"  and  that  he  would  be  out  and  speak  to  the 
folks  about  joining  the  church,  and  about  "having  her,"  upon  which 
she  consented  to  intercourse.  She  also  says  she  resisted  to  the 
utmost  and  that  this  was  the  only  intercourse.  She  testified  to  prior 
acts  of  intercourse,  before  the  grand  jury.  There  was  slight  connect- 
ing evidence.  Held,  the  court  would  have  been  warranted  in  direct- 
ing an  acquittal. 

Appeal  from  Shelby  District  Court. — Hon.  Walteb  I. 
Smith,  Judge. 

Wednesday,  December  12, 1894. 

Indictment  for  seduction.  Verdict  of  guilty,  and 
defendant  appealed. — Reversed. 

Byers  <&  Lockwood  for  appellant. 

John  Y.  Stone,  attorney  general,  and  Thos.  A. 
Cheshire  for  the  state. 

Given,  J. — Defendant  is  charged  with  seducing 
one  Kate  Lehr  on  Thanksgiving  Day,  1891.  The  evi- 
dence to  prove  the  act  of  intercourse  consists  entirely 
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of  her  testimony,  and  it  is  claimed  to  be  wholly  insuffi- 
cient to  show  the  offense  of  seduction,  and  that  there 
is  no  corroboration  to  warrant  a  conviction.  We  think 
the  claim  that  the  evidence  does  not  show  seduction 
must  be  sustained.  The  evidence  of  seductive  arts  is 
exceedingly  light.  From  July  to  some  time  in  the  fall 
of  1889  there  were  platform  dances  at  the  home  of  the 
prosecuting  witness  (her  father's  house),  and  the 
defendant  met  her  at  those  dances  four  times,  and  dur- 
ing the  same  fall  went  with  her,  in  company  with 
others,  to  a  dance  at  Earling.  After  the  first  of  these 
dances  she  says  he  acted  lovingly  toward  her;  told  her 
he  loved  her,  and  did  not  care  for  any  other  girl.  Dur- 
ing the  fall  of  1889  she  did  not  see  him  except  at  these 
dances,  where  they  talked  together,  but  there  were  no 
pretensions  other  than  as  above  stated.  Prom  the  fall 
of  1889,  for  more  than  a  year,  they  did  not  meet  until 
they  met  at  Panama,  Thanksgiving  night,  1890,  at  a 
dance,  where  it  is  claimed  the  seduction  took  place. 
During  this  year  and  more  there  was  no  communica- 
tion between  them  whatever.  From  some  time  after 
Christmas,  1889,  till  May,  1890,  one  Bogue  Rhodes 
went  regularly  to  see  her  on  Sundays,  and  his  atten- 
tions to  her  did  not  cease  until  some  time  in  1892,  the 
alleged  offense  having  taken  place  in  November,  1890. 
According  to  her  statements,  at  this  first  and  only 
meeting  in  1890,  after  dancing  with  her  one  or  more 
times,  he  started  to  take  her  to  supper,  when  they  con- 
cluded to  walk,  and  not  take  supper.  Her  story,  in 
brief,  is  that  while  walking,  at  his  instance,  they 
turned  aside  to  a  corncrib,  where  he  professed  to  love 
her,  and  attempted  to  lift  her  clothes,  ^^when  she  ran 
from  him,  and  he  caught  her,  and  said,  'Quit  acting 
the  fool;'  that  he  *  would  be  out  on  Sunday,  and  speak 
to  the  folks  about  joining  the  church  and  about  having 
her.'''  She  says  that,  because  of  what  he  said,  she 
permitted  the  intercourse  between  them,  and  says  this 
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was  the  first  time.  When  before  the  grand  jury  she 
stated  that  she  first  had  intercourse  with  him  in 
October,  1890,  and  again  the  Sunday  following,  and 
the  third  time  in  September,  1891.  At  the  trial  she 
explicitly  states,  on  cross-examination,  that  when  she 
ran,  and  he  caught  her,  he  accomplished  his  purpose 
by  force ;  and  she  is  so  explicit  in  her  statements  of 
resistance  that,  if  true,  the  crime  is  certainly  rape,  and 
not  seduction.  She  says  she  *'did  everything  in  her 
power  to  prevent  him  from  doing  it/'  These  facts 
should  control  the  case,  and  no  verdict  should  be  per- 
mitted to  stand  upon  such  a  state  of  the  evidence. 
While  there  is  slight  corroborating  evidence  that  might 
tend  to  connect  the  defendant  with  the  offense  if  it  had 
been  committed,  there  is  not  a  particle  of  evidence  to 
corroborate  her  testimony  as  to  the  facts  we  have  been 
considering, — those  showing  the  crime  of  seduction. 
It  is  true  that  the  testimony  of  a  prosecuting  witness 
may  be  suflScient  to  show  such  an  offense,  and  that  the 
corroboration  need  only  tend  to  connect  the  defendant 
with  the  offense ;  but  it  is  with  the  sufficiency  of  the 
evidence  to  show  such  a  fact  that  we  are  dealing.  If 
we  take  her  statements  of  what  occurred  on  the  night 
of  the  alleged  offense,  it  is  so  conflicting  as  to  the 
means  of  obtaining  the  intercourse  that  there  is  no 
reliance  whatever  to  be  placed  upon  it.  What  occurred 
more  than  a  year  before,  as  we  have  stated  it,  could 
not  have  been  an  inducing  cause,  because  of  her 
intervening  relations  to  Rhodes,  during  which  time 
their  marriage  was  a  subject  of  consideration  between 
them.  Evidence  to  show  the  offense  charged  is  so 
wanting  that  the  court  might  well  have  directed  a  ver- 
dict for  the  defendant.    Bevebsed. 
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Statb  op  Iowa,  Appellant,  v.  L.  L.  Colby. 

Sellingr  Liquor.    Where  one  who  has  no  plaoe  of  bnainess  in  Iowa  and 

1  has  no  interest  in  the  business  which  he  pursues  takes  orders  for  liq« 
uorsin  Iowa,  subject  to  the  approTal  of  his  principal  in  another  state, 

3    no  crime  is  committed  in  this  state. 

Orixninal  Praotioe:  isoapb  of  psisonib.    YHiere  one  who  has  fled, 

2  pending  appeal,  is  present  when  trial  is  reached,  his  appeal  should 
not  be  dismissed. 

Appeal  firam  Kossuth  District  Court. — ^Hon.   Qeobgb 
H.  Cabb,  Judge. 

Wednesday,  Deoembeb  12,  1894. 

The  defendant  was  charged  with  the  crime  of  un- 
lawfully selling  intoxicating  liquors.  The  court  directed 
a  verdict  for  defendant,  and  the  state  appeals. — 
Affirmed. 

J.  G.  Baymond  for  the  state. 

No  appearance  for  appellee. 

Ejnke,  J. — I.  Information  was  filed  before  a 
justice  of  the  peace  in  Kossuth  county,  Iowa,  charging 
the  defendant  with  the  crime  of  selling  intoxicating 
liquors  without  a  permit,  and  in  violation  of  law.  It 
was  in  ten  counts,  and  alleged  sales  to  as  many  different 
individuals.  Defendant  pleaded  not  guilty.  On  a  trial 
had,  defendant  was  convicted  upon  eight  of  the  counts, 
and  acquitted  upon  two  of  the  counts.  The  justice 
rendered  judgment  imposing  a  fine  of  four  hundred 
dollars  and  costs,  and  ordering  that  the  defendant  be 
confined  in  the  county  jail  until  the  fine  and  costs 
were  paid.  The  penalty  of  the  appeal  bond  was  fixed 
at  six  hundred  dollars.     No  bond  was  giveoi  and 
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defendant  escaped  from  the  custody  of  the  constable 
having  him  in  charge,  and  fled  to  the  state  of  Minne- 
sota. The  appeal  came  on  for  hearing  at  the  March, 
1894,  term  of  the  district  court,  and  plaintiff  filed  a 
motion  to  dismiss  the  appeal  because  of  the  escape  of 
the  defendant.  The  motion  was  overruled.  Thereafter 
the  cause  was  continued  to  enable  the  defendant  to 
take  the  depositions  of  parties  in  the  state  of  Minnesota. 
At  the  May  term,  1894,  defendant  appeared  by  his 
attorney,  and  demanded  a  trial.  The  county  attorney 
filed  a  motion  to  set  aside  the  submission  of  the  former 
motion  and  the  order  made  thereon,  and  to  affirm  the 
judgment  below,  hecaxxse— first,  the  motion  was  sub- 
mitted without  argument  and  without  the  citation  of  au- 
thorities ;  second,  defendant  is  a  fugitive  from  justice, 
having  escaped  from  the  custody  of  the  constable; 
third,  he  has  fled  from  the  state,  and  refused  to  give 
bonds  or  submit  to  the  jurisdiction  of  the  court;  fourth, 
he  is  in  contempt  of  court ;  fifth,  that  in  asking  a  retrial, 
well  knowing  that  any  judgment  against  him  would  be 
abortive,  he  adds  insult  to  his  original  contempt; 
sixth,  this  court  has  no  other  means  of  protection 
against  said  contempt  except  to  affirm  the  judgment 
below.  The  motion  was  overruled,  and  plaintiff  ex- 
cepted. For  substantially  the  same  reasons,  plaintiff 
moved  to  suppress  depositions  taken  by  the  defendant, 
which  motion  was  also  overruled,  and  an  excep- 
1  tion  taken.     On  the  trial  it  was  shown  that  de- 

fendant had,  as  agent  of  one  Stauch,  a  wholesale 
liquor  dealer  residing  and  having  his  place  of  business 
in  Albert  Lea,  Minnesota,  taken  orders  for  liquors  from 
various  parties  residing  in  Kossuth  county,  Iowa,  which 
orders  he  would  transmit  to  his  principal  at  Albert 
Lea,  who  would  accept  or  reject  them  at  his  pleasure, 
and,  if  accepted,  he  would  ship  the  goods,  and  the 
consignees  would  receive  them  and  pay  the  charges 
thereon;  that  in  many,   if  not  all,   cases,  defendant 
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would,  as  agent  for  Stauoh,  collect  pay  for  the  liquors 
after  they  had  been  received  by  the  consignees. 
Defendant  had  no  place  of  business  in  the  county  of 
of  Kossuth,  and  had  no  interest  whatever  in  the  busi- 
nesfif  nor  in  its  profits,  nor  was  he  at  all  concerned  in 
the  ownership  of  the  liquors  for  which  the  orders  were 
taken.  The  district  court,  at  the  conclusion  of  the  evi- 
dence, directed  a  verdict  for  the  defendant,  to  which 
plaintiff  excepted.  We  should  also  say  that  defendant 
appeared  at  the  trial,  and  was  a  witness  in  his  own 
behalf. 

II.  It  is  contended  that  as  defendant,  after  the 
trial  before  the  justice,  and  after  the  fine  had  been 
imposed,  escaped  from  the  custody  of  the  oflScers  and 
fled  to  another  state,  his  appeal  should  be  dis- 
2  missed.    As  it  appears  that  the  defendant  was 

in  fact  a  witness  upon  the  trial,  we  may  well 
presume,  in  the  absence  of  a  showing  to  the  contrary, 
that  he  was  present  when  his  counsel  demanded  a  trial 
for  him,  and  when  plaintiff  filed  the  last  motion  men- 
tioned. It  is  to  be  remembered,  also,  that  in  cases  of 
misdemeanors  the  presence  of  the  defendant  at  the 
trial  is  not  necessary.  Most,  if  not  all,  of  the  cases 
cited  by  appellant,  were  cases  where  the  defendant  had 
been  tried  below  for  a  felony  and  had  taken  an  appeal, 
and  escaped  from  custody  before  his  case  was  passed 
upon  by  the  appellate  court,  the  court  of  last  resort. 
It  has  been  held  in  such  cases,  by  some  courts,  that 
the  appeal  should  be  dismissed.  State  v.  Craighead^ 
11  So.  Rep.  (La.)  629;  Graham  v.  State,  20  S.  W.  Rep. 
(Tex.  Cr.  App.)  367;  Territory  v.  Trinkhouse,  13  Pac. 
Rep.  (N.  M.)  341.  In  other  jurisdictions  it  is  held 
that  even  in  such  cases  it  is  a  matter  of  discretion  in 
the  court  as  to  whether  the  appeal  should  be  dismissed. 
State  V.  Anderson,  16  S.  E.  Rep.  (N.  C.)  316.  See, 
also,  Bonahan  v.  State,  8  Sup.  Ct.  Rep.  1390.     With 
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the  defendant  in  court  demanding  trial,  there  was  cer- 
tainly no  error  in  the  action  of  the  district  court  in 
refusing  to  open  up  its  former  ruling,  and  in  not  dis- 
missing the  case,  even  if  we  should  hold  it  to  be  a 
matter  within  the  sound  discretion  of  the  court.  The 
■defendant  was  then  within  the  jurisdiction  of  the 
<^ourt,  and  subject  to  its  orders  and  judgment,  and  we 
think  in  such  a  case  that  it  was  the  duty  of  the  court 
to  do  as  it  did, — proceed  with  the  trial.  As  it  appears 
that  the  defendant  was  in  fact  present  in  court,  we  are 
not  called  upon  to  determine  more  than  that  it  was  the 
duty  of  the  court,  under  such  circumstances,  to  over- 
rule the  motion  to  dismiss,  and  proceed  with  the  trial. 
There  was  no  error  in  this  respect. 

HI.  It  follows  from  what  has  been  said,  and  for 
the  same  reasons,  that  the  court  properly  overruled  the 
motion  to  suppress  defendant's  depositions  because  of 
his  escape. 

IV.     The    real    question  in  this    case  is    as  to 
whether  the  defendant  sold  any  intoxicating  liquors  in 
Kossuth  county,  Iowa.     We  have  already  stated 
3  the  substance  of  the  evidence  with  relation  to  the 

acts  of  defendant  in  taking  orders  for  liquors,  and 
need  not  repeat  it.  Some  of  the  orders  he  took  were 
not  filled,  and  in  all  cases  it  clearly  appears  that  the 
acceptance  of  the  orders  was  a  matter  reserved  for  the 
wholesale  dealer  to  decide.  From  all  of  the  facts  it  is 
ijlear  that  the  sales  were  made  in  Minnesota,  not  in 
Iowa.  It  is  said  in  Tegeler  v.  Shipman,  33  Iowa,  199: 
^*Hence,  if  the  agent  only  *took  the  orders  for  the 
liquors  sued  for  in  this  state,'  but  did  not  contract  the 
sale  of  them  here,  it  was  not  a  contract  made  in  this 
state.  To  take  an  order  for  liquors  is  one  thing,  and 
to  agree  to  accept  the  order  and  to  fill  it  is  quite 
another.  The  former  is  a  proposition,  while  the  latter 
is  the  consummation  of  a  contract."  See,  also,  Engs 
V.  Priesty  65  Iowa,  232,  21  N.  W.  Rep.  580,  and  Gross 
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V.  Scarry  71  Iowa,  656,  33  N.  W.  Rep.  223.  The  case 
of  State  V.  Kriechbaum,  81  Iowa,  635,  47  N.  W.  Eep. 
872,  and  upon  which,  and  others  like  it,  appellant 
relies,  is  not  in  any  way  in  conflict  with  the  other  cases 
cited  or  with  our  holding  in  this  case.  In  that  case, 
while  the  sale  was  not  consummated  in  Decatur 
county,  it  was  held  that  the  wholesale  dealer  accepted 
the  order  in  Burlington  in  this  state;  hence  the  entire 
contract  was  consummated  in  Iowa.  In  this  case  there 
could  be  no  completed  sale  in  this  state,  as  the  party 
selling,  and  who  resided  in  another  state,  had  reposed 
no  authority  in  his  agent  to  make  a  sale,  but  only  to 
take  orders  which  were  to  be  transmitted  to  the  whole- 
saler in  Minnesota  for  acceptance  or  rejection.  Until 
accepted,  there  was  no  contract ;  at  most,  only  a  prop- 
osition or  offer  which  was  without  vitality  as  a  con- 
tract. Defendant,  having  no  interest  whatever  in  the 
liquors,  and  being  under  no  liability  with  reference 
thereto,  and  simply  having  taken  an  order  for  the 
goods,  without  assuming  to  sell  the  same,  can  not  be 
held  liable  for  a  sale  of  the  same  in  this  state;  and  the 
court  property  held  that  the  sales  took  place  in  Minne- 
sota, and  rightfully  directed  a  verdict  for  the  defend- 
ant.   Affirmed. 


State  of  Iowa  v.  D.  B.  Delaney  and  W.  W.  Soott, 

Appellants. 

Arson :    svidenob.    On  charge  of  burning  a  bnilding,  it  should  have 

1  been  admitted  in  evidence  that  it  contained  a  leaky  gasoline  stove 
from  which  fire  had,  on  a  former  occasion,  started. 

Same.    It  being  necessary  that  defendants  leave  their  stopping  place  in 
order  to  set  the  fire,  they  should  have  been  allowed  to  show    what 

2  rooms  must  be  passed  through  to  get  outdoors,  as  tending  to  show 
that  their  alleged  going  out  would  have  aroused  other  inmates. 

Evidence   Insufficient.    There   should  have  been   no  conviction 
because  there  was  no  motive  for  the  alleged  crime,  because  the 

3  most   damaging   testimony    was    wholly    unreliable,  and   because 
disinterested  witnesses  strongly  established  an  alibi. 
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Appeal  from  Monona  District  Court. — Hon.  Soott  M. 
Ladd,  Judge. 

Wednesday,  December  12, 1894. 

Dependants  were  indicted,  convicted,  and  sen- 
tenced for  the  crime  of  setting  fire  to  combustible 
matter  in  a  building  with  intent  to  burn  said  building. 
They  appeal. — Beversed. 

ArgOy  McDuffie  <&  Argo  for  appellants. 

John  Y.  Stone  J  attorney  general,  and  Thos.  A. 
Cheshire  for  the  state. 

KiNNE,  J. — I.  Defendants  were  jointly  indicted 
for  the  crime  of  setting  fire  to  certain  combustible 
material  in  a  frame  store  building  belonging  to  one 
Anna  Lockwood,  in  Mapleton,  Iowa,  with  intent  to 
bum  said  building.  It  appears  that  the  defendant  De- 
laney had  charge  of  the  business  of  running  a  second- 
hand store  in  the  building  which  it  is  claimed  defend- 
ants set  fire  to.  Delaney's  daughter  was  the  owner  of 
the  stock  of  goods.  Delaney  had  formerly  made  his 
home  in  the  store  building,  but  for  some  time  prior  to 
the  fire  he  had  made  his  home  at  defendant  Scott's. 
Scott  was  a  mason,  and  resided  in  the  rear  part  of  a 
building  belonging  to  one  Cooper,  Cooper  using  the 
front  room  as  an  office.  About  6  o'clock  on  the  morning  of 
December  28,  1892,  an  alarm  of  fire  was  sounded,  and 
it  was  discovered  that  some  materied  in  the  south  end 
of  the  Lockwood  building  was  on  fire,  the  fire  being  in 
a  shed  addition  to  the  building.  The  fire  was  ex- 
tinguished, and  defendants  were  arrested  and  charged 
with  the  crime.  They  pleaded  not  guilty,  but  were 
convicted.  It  is  claimed  that  the  court  erred  in  sus- 
taining objections  made  by  the  county  attorney  to 
questions  propounded  to  one  Coe,  a  witness  for  the 
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state.  It  appears  that  some  of  these  questions  had 
already  been  answered ;  others  were  not  in  the  proper 
line  of  cross-examination ;  others  were  clearly  imma- 
terial; and  that,  as  to  other  questions,  the  error,  if  any, 
was  cured  by  the  subsequent  examination  of  the  witness 
as  to  the  same  matters.  We  do  not  think  the  court 
erred  in  its  rulings  in  this  respect. 

II.  Defendants  sought  to  show  that,  in  the  room 
where  the  fire  was  discovered,  Delaney  kept  a  gasoline 
stove,  which  leaked  gasoline;  that  the  same  ran  on  the 
floor,   and  had    once    caught    fire.     They  were    not 

permitted  to  show  the  fact  that  the  gasoline  had 
1        caught  fire,  and  this  is  assigned  as  error.     The 

entire  evidence  as  to  defendants'  guilt  was  cir- 
cumstantial, and  we  think  they  should  have  been 
permitted  to  have  the  benefit  of  the  proposed  evidence. 
They  were  entitled  to  the  benefit  of  any  legitimate 
testimony  which  might  throw  any  light  upon  the  cause 
of  the  fire.  If  it  was  true  that  a  fire  had  once  caught  from 
this  cause,  it  was  proper  to  show  that  fact,  as  tending 
to  account  for  the  fire  which  the  defendants  were 
charged  with  setting. 

III.  It  is  urged  that  there  was  error  in  refusing 
to  permit  the  witness  Scott  to  testify  as  to  what  rooms 
he  would  have  to  go  through  in  order  to  get  from  the 
room  in  which  he  slept  on  the  night  of  the  fire,  to  the 
street  or  alley  in  the  rear  of  his  residence.  It  appears 
that  there  was  no  exit  from  Scott's  residence  to  the 

street  in  front  of  it,  as  the  front  room  was  used 
2         and  occupied  as  an  office  by  another  party.     We 

think  the  evidence  should  have  been  admitted. 
The  purpose  of  the  inquiry,  in  the  light  of  other  testi- 
mony, seems  manifest — ^to  show  that  defendants  could 
not  have  got  up  in  the  night,  and  passed  out  of  the 
house,  without  arousing  the  other  inmates.  Inasmuch 
as  it  was  claimed  by  the  defendants  that  they  both  slept 
in  the  house  that  night,  and  did  not  leave  it  until  after 
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the  alarm  of  fire  was  given,  it  can  easily  be  seen  that 
the  evidence  was  material,  as  bearing  upon  the  truth- 
fulness of  defendants'  claim  that  they  were  not  at  or 
near  the  building  in  which  the  fire  occurred  until  after 
it  was  discovered.  It  appears  to  us  that  the  learned 
trial  judge  should  have  exercised  a  little  more  liberality 
in  his  rulings  touching  the  admissibility  of  this  and 
other  evidence  offered  by  defendants. 

IV.     It  is  said  that  the  verdict  is  not  supported  by 
the  evidence,  and  in  this  view  we  concur.    No  one  saw 

the  defendants  set  the  fire,  and,  except  as  here- 
3         after  mentioned,  no  one  saw  either  of  them  in  or 

about  the  store  building  the  night  of  the  fire, 
and  prior  to  the  time  the  alarm  was  sounded.  It  was 
not  shown  that  there  was  any  motive  for  the  commis- 
sion of  the  crime ;  that  either  of  the  defendants  had 
had  trouble  with  the  owner  of  the  building  or  his  agent. 
It  was  shown  that  there  was  no  insurance  upon  the 
goods  in  the  building.  From  a  careful  view  of  all  the 
facts,  it  is  inconceivable  that  either  of  the  defendants 
could  have  had  any  incentive  or  inducement  to  have 
set  the  fire.  As  we  have  said,  the  fire  was  discovered 
at  about  6  o'clock  in  the  morning.  Witness  Coe  testi- 
fies on  direct  examination  that  * 'about  a  quarter  of  6 
in  the  morning  I  saw  the  defendants  running  into  the 
alley  toward  the  rear  end  of  Scott's  residence,  where 
they  stopped,  and  went  through  the  door."  On  cross- 
examination  he  admits  that  on  the  preliminary  exam- 
ination before  the  justice  he  testified  that  he  did  not 
recognize  the  defendant  Delaney  as  being  in  the  alley 
that  morning.  One  Anthony  claimed  that  he  saw  the 
defendants  on  the  morning  of  the  fire,  and  before  the 
alarm  was  sounded;  that  they  went  east  of  the  store 
building;  that  they  unlocked  the  door  of  the  store 
building,  and  went  in,  and  after  that  he  saw  the  fire. 
If  this  testimony  could  be  believed,  it  would  be  a  very 
strong    circumstance   against   the   defendants.     We 
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think,  however,  it  is  absolutely  unreliable,  and  unwor- 
thy of  belief.  Delaney  testifies  that  he  had  a  conver- 
sation with  Anthony  after  the  former's  arrest,  in  which 
Anthony  told  him  that  he  was  at  home  and  asleep 
when  the  alarm  of  fire  was  given.  True,  Anthony 
denies  this,  but  another  witness,  Bishop,  testifies  that 
Anthony  said  he  was  at  home  when  the  fire  broke  out, 
and  this  testimony  is  not  disputed  by  Anthony.  We 
can  not  refer  in  detail  to  all  of  the  facts  and  circum- 
stances from  which  it  is  sought  to  show  that  defendants 
set  the  fire.  It  is  sufficient  to  say  that  we  think  that 
defendants,  in  so  far  as  they  were  permitted  to  do  so, 
fully  explained  all  such  facts  in  a  manner  entirely  con- 
sistent with  their  innocence  of  the  crime  with  which 
they  were  charged.  But,  further  than  this,  defendants 
showed  by  their  own  testimony,  by  the  testimony  of 
Scott's  wife,  and  by  the  testimony  of  two  other  parties, 
who  were  wholly  disinterested  and  entirely  credible,  so 
far  as  appears,  that  both  of  the  defendants  were  at 
home  in  Scott's  house  all  of  that  night,  and  remained 
there  until  after  the  alarm  of  fire  had  been  given.  It 
is  very  clear  to  us  that  these  men  should  not  have  been 
convicted  upon  the  evidence  adduced  in  this  case. 
The  verdict  was  not  warranted,  from  any  point  of 
view,  and  the  judgment  below  must  be  reversed.  We 
do  not  deem  it  material  to  consider  any  other  questions 
raised'.  We  have  examined  all  of  them,  and  find  there 
was  no  error,  except  in  the  respects  heretofore  men- 
tioned.   Bevebsbd. 
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State  op  Iowa  v.  Habriet  Gbeenway  et  al.,  Appel- 
lants. 

Sellingr  liiquor.    Miller's  Code,  1543,  allows  injunotions  to  restrain 
5    illegal  liquor  selling.     By  chapter  63,  section  19,  Acts  of  the  Twenty- 
fifth  General  Assembly,  all  who  so  sell  are  liable  to  "all  penalties'' 
fixed  by  the  prohibitory  act.    Held,  injunction  is  a  "penalty"  in  the 
meaning  of  such  enactments. 

1  "Resident  Freeholder*'  as  used  in  the  Iowa  liquor  laws  means  a 

2  resident  of  the  municipality  in  which  the  selling  is  carried  on. 

3  Measuringr  Distances.    Distance  limits  fixed  in  Iowa  liquor  laws 

4  must  be  measured  in  a  direct  line,  and  not  by  the  traveled  route. 

Appeal  from  Mahaska  District  Court. — Hon  D.  EyaNi 

Judge. 

Wednesday,  Decembeb  12, 1894. 

This  is  an  action  in  equity  for  an  injunction  to 
restrain  the  defendants  from  keeping  and  maintaining 
a  saloon  in  the  city  of  Oskaloosa.  The  cause  was  sub- 
mitted in  the  district  court  on  an  agreed  statement  of 
facts.  A  temporary  injunction  was  allowed  by  the 
court,  and  defendants  appeal. — Affirmed. 

Bolton  &  McCoy  and  Seevers  <&  Seevers  for  appel- 
lantB. 

Byron  W.  Preston  for  the  state. 

RoTHROCK,  J. — It  is  not  necessary  to  set  out  the 
agreed  statement  of  facts  in  full.  The  defendants 
claim  they  have  the  right  to  keep  and  maintain  the 
saloon  by  virtue  of  chapter  62  of  the  Acts  of  the  Twenty- 
fifth  General  Assembly,  entitled,  ^*An  act  to  tax  the 
traffic  in  intoxicating  liquors,  and  to  regulate  and  control 
the  same."    No  question  is  made  that  the  voters  and 
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city  council  of  the  city  of  Oskaloosa  took  such  action 
as  authorized  the  sale  of  intoxicating  liquors  under  the 
provision  of  said  law. 

I.  It  is  claimed  in  behalf  of  the  state  that  the 
defendants  have  no  right  to  maintain  their  saloon 
because  they  have  at  no  time  obtained  consent  to 
establish  the  saloon  from  ''all  the  resident  freeholders 
owning  property  within  fifty  feet  of  the  premises  where 
said  business  is  carried  on,"  as  required  by  section  17 
of  said  act.    It  appears  that  there  are  two  buildings  on 

lots  within  fifty  feet,  the  consent  of  the  owners 
1  of  which  has  not  been  obtained.     All   of  the 

owners  of  said  property  are  nonresidents  of  the 
city  of  Oskaloosa.  The  owner  of  one  of  the  lots  is  a 
resident  of  Jefferson  county,  in  this  state.  The  other 
building  is  owned  in  common  by  two  persons,  one  of 
whom  ^is  a  nonresident  of  the  state,  and  the  other 
resides  in  Mahaska  county,  but  outside  the  cor- 
porate limits  of  the  city  of  Oskaloosa.  It  is  contended 
that  the  term  ''resident  freeholder"  should  be  construed 
to  mean  all  residents  of  this  state.  We  think  this 
question  depends  altogether  upon  the  connection  in 
which  it  is  used  in  the  act.  The  purpose  of  the  act  is 
to  permit  the  sale  of  intoxicating  liquors  within  snch 
cities  as,  by  the  petition  of  the  voters  and  the  action 
of  the  city  council,  take  proper  steps  to  authorize  the 
permit.  In  cities  of  the  population  of  Oskaloosa  the 
residents  of  the  county  or  state  have  no  right  to  make 
objection  to  the  granting  of  such  permits.  It  is  pro- 
vided in  section  17  of  the  act  that  **the  person  appear- 
ing to  pay  the  tax  shall  file  with  the  county  auditor  a 
certified  copy  of  a  resolution  regularly  adopted  by  the 
city  council  consenting  to  such  sales  and  a  written 
statement  of  consent  from  all  the  resident  freeholders 
owning  property  within  fifty  feet  of  the  premises  where 
the  said  business  is  carried  on."  It  is  also  required  in 
said  section  that  there  shall  be  ^'a  written  statement  of 
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consent  signed  by  a  majority  of  the  voters  residing  in 
said  city  who    voted  at  the  last  general  elec- 

2  tion.''    We  think,  when  these  and  other  parts 
of  the  law  are  considered,  there  is  no  question 

that  '^resident  freeholders''  should  be  held  to  mean 
residents  within  the  corporate  limits  of  the  city,  and 
that  it  is  not  necessary  to  have  the  consent  of  any  non- 
residents of  the  city. 

II.     The  act  further  provides  that  "in  no  case 

shall  said  business  be  conducted  within  three  hundred 

feet  of  any  church  or  school  building.''     The  fact  is 

that  the  congregational  church    in  the  city  is 

3  within  three  hundred  feet  of  the  saloon,  in  a 
direct  line,  but  that  it  is  more  than  that  distance 

by  the  traveled  way.  As  bearing  upon  the  question  as 
to  what  measurement  should  be  adopted,  the  parties 
stipulated  as  follows:  "It  was  conceded  in  the  court 
below,  and  is  now  in  the  supreme  court,  that  the  dis- 
tance from  the  nearest  part  of  the  church  to  the  near- 
est part  of  the  saloon  building  is  more  than  three 
hundred  feet  by  the  nearest  and  most  direct  way  by 
the  sidewalk  or  street,  but  in  a  direct  line  from  the  one 
place  to  the  other  it  is  less  than  three  hundred  feet.'' 
Counsel  for  defendants  contend  that  the  measurement 
by  the  streets  and  sidewalks  should  be  adopted.  The 
thought  of  counsel  is  that  the  lawmaking  power  did 
not  intend  that  the  distance  should  be  ascertained  by  a 
straight  line  crossing  lots  and  through  buildings,  but 
by  the  way  usually  traveled  in  going  from  one  building 
to  the  other.  It  is  true  that  such  is  the  method 
adopted  in  computing  mileage  for  the  travel  of  wit- 
nesses and  jurors.  And  in  Smith  v.  Ingraham^  7  Cow. 
419,  cited  in  argument,  it  was  held  that  the  distance 
between  residences  of  attorneys  for  the  purpose  of  serv- 
ing papers  should  be  ascertained  by  the  usual 

4  traveled  road.     We  do   not  think  this  is  the 
proper  rule  to  be  adopted   under  this  statute, 
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line  from  one  place  to  the  other.  It  appears  to  us  this 
is  the  proper  construction  of  the  law,  and  that  any 
other  method  would  lead  to  confusion  and  uncertainty. 
A  statute  of  Massachusetts  provided  that  **no  license 
shall  be  granted  for  the  sale  of  intoxicating  liquors  in 
any  building  or  place  on  the  same  street  within  four 
hundred  feet  of  any  building  occupied  in  whole  or  in 
part  by  a  public  school/'  In  Com,  v.  Jones^  142  Mass. 
573,  8  N.  E.  Eep.  603,  it  was  held  that  the  distance  is 
to  be  determined  by  measuring  the  nearest  point  of 
each  house  to  the  other,  without  any  other  measure- 
ment, and  that  where  one  or  both  buildings  are  set 
back  from  the  line  of  the  street,  with  walks  leading  to 
them,  the  true  measurement  is  not  by  the  line  of  the 
street  and  walks,  but  in  a  direct  line  from  one  house  to 
the  other.  Our  conclusion  is  that  the  church  was 
within  the  prohibited  distance. 

III.  Lastly,  it  is  contended  that  an  action  for  an 
injunction  will  not  lie  because  it  is  not  so  provided  in 
the  act  under  consideration.  It  is  provided  by  section 
19  of  the  act  that  whenever  **any  of  the  condi- 
5  tions  of  this  act  shall  be  violated  •  •  ♦  per- 
sons engaged  in  the  sale  of  intoxicating  liquors 
as  contemplated  by  this  act  shall  be  liable  to  all  of  the 
penalties  provided  for  by  chapter  6,  title  11  of  the  Code 
and  acts  amendatory  thereto.''  It  is  not  contended 
that  the  statute  authorizing  an  injunction  is  not 
amendatory  of  the  chapter  and  title  of  the  Code  named 
in  the  act.  But  it  is  urged  that  the  decree  of  a  court 
of  equity  is  not  a  penalty,  and  that  the  use  of  that 
word  in  the  act  refers  to  fines  and  imprisonment,  and 
possibly  forfeitures.  The  law  authorizing  an  injunc- 
tion provides  that  ^^any  citizen  of  the  county  where 
such  nuisance  exists,  or  is  kept  and  maintained,  may 
maintain  an  action  in  equity  to  abate  and  perpetually 
enjoin  the  same,  and  any  person  violating  the  terms  of 
an  injunction  shall  be  punished  as  for  contempt  by  a 
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fine,''  etc.  Miller's  Code,  section  1543.  We  think, 
when  the  whole  act  of  1894  is  considered,  that  the  word 
^'penalties"  was  not  used  in  a  technical  sense,  but  that 
it  should  apply  to  all  of  the  prohibitory  features  of  the 
statute  before  that  in  force  for  the  suppression  of  the 
saloon,  whether  by  way  of  fines  or  by  injunctions  and 
fines  for  violation  thereof.  It  is  true  that  the  suit  in 
equity  for  an  injunction  is  not  for  the  infliction  of  a 
penalty,  or  to  recover  a  penalty,  but  the  fine  for  con- 
tempt is  really  part  of  the  proceeding.  It  is  the 
enforcement  of  the  decree,  and  is  highly  penal.  The 
decree  ordering  a  temporary  injunction  is  affibmed. 


State  of  Iowa,  Appellant,  v.  H.  M.  VanVliet  et  al. 

Mulct  Law:  Practice.    The  "mnlct  law"  has  not  repealed  the  gen- 

1  eral  prohibitory  law.    It  is  enough  to  charge  that  liquors  were  sold  in 
violation  of  the  general  law.    That  facts  exist  which  suspend  its 

2  operation  under  the  provisions  of  the  mulct  law,  is  matter  of  defense. 

3  "Penalty"  defikxd.     "Penalty"  as  used  in  the  liquor  laws,  includes 

4  injunction. 

Appeal  from  Mahaska  District  Court. — Hon.  D.  Byan, 

Judge. 

Wednesday,  December  12, 1894. 

Suit  in  equity  to  enjoin  a  liquor  nuisance.  The 
district  court  sustained  a  demurrer  to  the  plaintiff's 
petition,  and  it  appeals. — Eeversed. 

Byron  W.  Preston  for  the  state. 

Seevers  <&  SeeverSj  Bolton  d  McCoy,  and  J.  C. 
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in  substance,  that  the  defendants,  in  certain  buildings 
in  Mahaska  county,  are  cariying  on  the  unlawful  sale 
and  keeping  for  sale  of  intoxicating  liquors,  and  that 
they  have  since  April  1,  1894,  therein  unlawfully  sold 
and  kept  for  sale  such  liquors,  and  have  created  and 
established  and  are  now  conducting  a  nuisance  thereat. 
The  demurrer  is  the  general  equitable  one  ^'that  the 
facts  stated  do  not  entitle  the  plaintiff  to  the  relief 
demanded.''  In  support  of  the  court's  ruling,  the 
appellees  contend  that  chapter  62  of  the  Laws  of  the 
Twenty-fifth  General  Assembly,  familiarly  known  as 
the  "mulct  law,''  is  in  force  over  the  entire  state,  and 
that  plaintiff  must  plead  and  prove  that  such  law  is  not 
in  force  in  the  particular  locality  in  which  the  nuisance 
is  alleged  to  exist,  or  to  plead  and  prove  that  some  of 
the  provisions  of  that  law  have  been  violated;  that  the 
selling  of  intoxicating  liquors,  without  more,  is  not  a 
nuisance  under  existing  statutes ;  and  that,  conceding 
some  of  the  provisions  of  the  "mulct  law"  have  been 
violated,  the  remedy  by  injunction  will  not  lie,  because 
not  authorized  by  statute.  On  the  part  of  the  state  it 
is  insisted  that  prohibition  of  the  traffic  in  intoxicants 
is  the  genered  rule,  and  that  the  penalties,  forfeitures, 
and  rigors  of  the  law  are  suspended  only  upon  certain 
conditions,  and  that  it  is  for  the  defendant  to  plead 
and  prove  the  happening  of  these  conditions. 

It  is  a  rule  in  both  civil  and  criminal  pleadings 
that,  where  an  action  is  predicated  upon  a  statute  to 

which  there  is  an  exception  or  proviso,  it  is 
1  sufficient  for  the  pleader  to  state  only  so  much 

as  will  make  out  a  prima  facie  case ;  and,  if  the 
proviso  or  exception  be  found  in  a  separate  section  or 
in  a  subsequent  substantive  enactment,  it  is  a  defense, 
and  should  be  left  to  the  other  party ;  but,  if  it  be  mat- 
ter of  exception  contained  in  the  enacting  or  prohibit- 
ing clause,  it  is  part  of  the  thing  prohibited,  and  the 
pleading  must  show  that  this  matter  of  exception  does 
not  cover  the  act  complained  of.     The  rule  is  often 
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stated  thus:  ^'The  difference  is,  when  the  exception  is 
embodied  in  the  body  of  the  clause,  he  who  pleads  the 
cause  ought  to  plead  the  exception ;  but  when  there  is 
a  clause  for  the  benefit  of  the  pleader,  and  afterward 
follows  a  provision  which  is  against  him,  he  shall  plead 
the  clause,  and  leave  it  to  his  adversary  to  show  the 
proviso/^  State  v.  BenekCj  9  Iowa,  203;  Com.  v.  Harty 
11  Cush.  130;  U.  S.  V.  Cook,  17  Wall.  168;  State  v. 
Abbey y  29  Vt.  59;  Tee/ 1;.  JoAw^ow,  4  Johns.  304.  In 
Steel  V.  Smithy  1  Barn.  &  Aid.  94,  the  rule  is  thus 
announced:  ''When  there  is  an  exception  so  incorpo- 
rated with  the  enacting  clause  that  the  one  can  not  be 
read  without  the  other,  then  the  exception  must  be 
negatived.'^  This  same  rule  applies  to  provisos  and 
exceptions  in  contracts.  Freeman  v.  Insurance  Co.,  144 
Mass.  572,  12  N.  E.  Rep.  372.  So  where  a  statute  pro- 
hibits the  sale  of  liquor  under  certain  circumstances, 
and,  in  a  proviso  at  the  end  of  a  subsequent  section, 
allows  the  sale  of  wine  manufactured  from  grapes 
grown  in  the  state,  or  beer,  ale,  or  cider,  it  is  not  neces- 
sary that  the  indictment  should  allege  that  the  liquor 
sold  was  not  of  the  excepted  classes.  Becker  v.  State^ 
8  Ohio  St.  391.  Again,  in  a  complaint  under  a  statute 
for  not  keeping  a  saloon  closed  after  9  o^clock  at  night, 
it  was  held  not  necessary  to  negative  any  action  by  the 
town  council  extending  the  time  for  closing  until  10 
o'clock,  as  permitted  by  a  proviso  of  the  act.  People 
V.  Richmond,  59  Mich.  570,  26  N.  W.  Rep.  770.  And 
if  a  statute  prohibits  the  sale  of  liquor  under  certain 
circumstances,  and  in  another  section  or  proviso  author- 
izes a  druggist  to  sell  with  or  without  a  license,  it  is  not 
necessary  to  allege  that  the  defendant  was  not  a  drug- 
gist. State  V.  Taylor y  73  Mo.  52;  People  v.  Bobbins,  70 
Mich.  130,  37  N.  W.  Rep.  924;  State  v.  Jaques,  68  Mo. 
260.  It  has  also  been  held,  under  license  laws,  that  if 
the  question  of  license  is  not  material  to  the  offense,  if 
the  elements  of  the  offense  are  complete  without  the 
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additional  fact  of  the  sale  having  been  unlicensed,  the 
indictment  need  not  allege  that  defendant  had  no 
license.  State  v.  Collins j  11  Iowa,  141.  See,  also, 
Com.  V.  Bennett  J  108  Mass.  27;  Baeumel  v.  State^  7  So. 
Rep.  (Fla.)371. 

Keeping  these  rules  well  in  mind,  we  turn  to  this 
recent  act  of  the  legislature  to  determine  whether  it  has 
repealed  the  prohibitory  statutes  or  not,  and  to  discover 
if  there  is  anything  in  it  which  requires  the  plaintiflE  to 
negative  the  provisions  thereof.  It  is  well  to  remember 
that  the  prohibitory  law  is  not  repealed  in  express 
terms  by  this  new  enactment,  nor  is  there  such  an  irrec- 
oncilable conflict  between  the  old  and  the  new  enact- 
ments as  that  we  can  say  there  is  a  repeal  by  implica- 
tion. True,  there  has  been  a  modification  of  the  old 
law,  by  a  statute  which  is  general  in  its  application, 
and  which  permits  municipalities,  under  certain  condi- 
tions, by  virtue  of  the  police  power  vested  in  them,  to 
suspend  the  operation  of  the  penalties  and  forfeitures 
of  the  old  law.  The  first  sixteen  sections  of  the  act  in 
question  (chapter 62,  Acts,  Twenty-fifth  General  Assem- 
bly) need  not  be  referred  to  further  than  to  say  that 
they  relate  to  the  imposition  of  a  tax  against  any  real 
property,  or  the  owner  thereof,  whereon  intoxicating 
liquors  are  sold  or  kept  with  intent  to  be  sold  in  this  state. 
Section  16  provides  that  ''nothing  in  this  act  contained 
shall  be  in  any  way  construed  to  mean  that  the  business  of 
the  sale  of  intoxicating  liquors  is  any  way  legalized,  nor 
is  the  same  to  be  construed  in  any  manner  or  form  as  a 
license,  nor  shall  the  assessment  or  payment  of  any  tax 
for  the  sale  of  liquors,  as  aforesaid,  protect  the  wrong- 
doer from  any  penalty  now  provided  by  law,  except 
that  on  conditions  hereinafter  provided  certain  penal- 
ties may  be  suspended."  Section  17  then  provides: 
*'In  any  city  of  five  thousand  or  more  inhabitants,  the 
tax  hereinbefore  provided  may  be  paid  quarterly. 
*    *    *    And  after  a  written  statement  of  consent 
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signed  by  a  majority  of  the  voters  residing  in  said  city, 
who  voted  at  the  last  general  election,  shall  have  been 
filed  with  the  county  auditor,  such  payment  shall  be 
upon  the  following  conditions  a  bar  to  proceedings 
under  the  statute  prohibiting  such  business."  The 
conditions  then  follow,  which  need  not  be  recited, 
except  to  say  that  there  must  be  a  certified  copy  of  a 
resolution  of  the  city  council,  consenting  to  such  sales, 
filed  with  the  county  auditor,  and  the  business  must  be 
conducted  in  a  certain  prescribed  place,  and  in  a  par- 
ticular manner.  Section  18  provides,  in  substance, 
that,  when  any  city  or  town  of  less  than  five  thousand 
wishes  to  obtain  the  benefit  of  these  provisions,  a  writ- 
ten statement  of  consent,  signed  by  sixty-five  per  cent 
of  all  the  voters  residing  in  the  county  and  outside  of 
the  city,  shall  be  filed  with  the  county  auditor,  etc. 
Section  19  is  in  these  words:  ^'Whenever  any  of  the 
conditions  of  this  act  shall  be  violated,  or  whenever 
the  city  council  or  trustees  of  the  incorporated  town, 
shall  by  majority  vote  direct  it,  or  whenever  there 
shall  be  filed  with  the  county  auditor  a  verified  peti- 
tion signed  by  a  majority  of  the  voters  of  said  city, 
town,  or  county,  as  the  case  may  be,  as  shown  by  the 
last  general  election  requesting  it,  then  and  in  such 
case  the  bar  to  proceedings  as  provided  in  section  17 
hereof  shall  cease  to  operate  as  a  bar,  and  persons 
engaged  in  the  sale  of  intoxicating  liquors,  as  contem- 
plated by  this  act,  shall  be  liable  to  all  the  penalties  pro- 
vided for  by  chapter  6,  title  11,  of  the  Code,  and  acts 
amendatory  thereof."  Section  24  further  provides: 
'Tor  the  purpose  of  protecting  the  property  of  the  cor- 
poration and  its  inhabitants,  and  of  preserving  peace 
and  good  order  therein,  cities  and  incorporated  towns 
shall  have  power  to  collect  and  levy  additional  taxes, 
and  to  adopt  from  time  to  time  rules  and  ordinances 
for  further  regulating  and  controlling  such  traffic,  not 
in  conflict  with  the  provisions  of  this  act." 
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It  is  quite  clear  even  from  a  casual  reading  of  the 
sections  we  have  quoted  that  the  ''prohibitory  law' ^  is 

not  repealed.  True,  the  act  we  have  quoted  is 
2         general  in  its  operation,  but  the  bar  created  by 

it  is  operative  only  on  certain  conditions;  and 
the  happening  of  these  conditions  must  be  both  pleaded 
and  proved  by  the  party  who  wishes  to  take  the  benefit 
of  them,  just  as  one  who  claims  to  have  sold  under  a 
license  must  prove  the  legality  of  his  sale.  State  v. 
Chughly,  73  Iowa,  626,  35  N.  W.  Rep.  652;  Shear  v. 
Green,  73  Iowa,  688,  36  N.  W.  Rep.  642.  Courts  will 
not  take  judicial  notice  of  the  happening  of  these 
conditions.  We  are  cited  to  no  case  which  holds  that 
a  court  will  take  notice  of  the  happening  of  certain 
conditions  which  will  make  an  act  otherwise  illegal 
under  a  general  law  permissible  and  valid;  and  we  da 
not  think  any  such  can  be  found.  It  has  universally 
been  held  in  criminal  prosecutions,  under  statutes 
which  provide  a  penalty  for  the  doing  of  an  act  which 
is  not  permitted  except  by  those  who  are  duly  licensed, 
that  the  burden  devolves  upon  the  person  selling  to 
prove  his  license.  1  Greenl.  Ev.,  section  79.  Judicial 
knowledge  is  taken  of  the  fact  that  the  so-called  ''mulct 
law''  is  in  force,  and  is  or  may  be  general  in  it  applica- 
tion. But  we  can  not  presume  that  those  things  have 
been  done  in  the  particular  locality  which  under  this 
law  create  a  bar  to  the  proceedings  under  the  prohib- 
itory liquor  law.  Primarily,  the  sale  of  intoxicating 
liquors  is  prohibited.  The  bar  to  the  prosecutions  for 
sales  of  such  liquors  is  created  by  a  subsequent  enact- 
ment ;  and,  under  every  known  rule  of  law,  the  burden 
is  upon  him  who  claims  that  the  conditions  have  hap- 
pened which  create  the  bar  to  both  plead  and  prove 
them.  Prohibition  is  the  rule,  and  the  bar  to  proceed- 
ings for  the  sale  is  the  exception.  State  v.  Beneke, 
supra. 

Vol.  92  la— 31 
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It  is  claimed  by  defendant  that  in  no  event  can 

the  remedy  by  injunction  be  pursued,  because  there  is 

an  irreconcilable  conflict  between  section  19  and 

3  the  previous  enactments  of  the  legislature  giving 
this  remedy.     The  contention,  as  we  gather  it, 

is  that  this  section  revives  simply  the  penalties  pro- 
vided by  chapter  6,  title  11,  of  the  Code,  upon  the  hap- 
pening of  certain  conditions,  and  that,  as  the  remedy 
by  injunction  is  not  to  enforce  a  penalty,  therefore  this 
action  will  not  lie.  We  think  this  is  a  misapprehen- 
sion of  the  effect  to  be  given  section  19.  The  argument 
proceeds  of  course,  upon  the  idea  that  the  ^*  mulct 
law'^  has  been  in  force  in  the  locality  where  the  defend- 
ant is  carrying  on  his  business,  and  that  those  condi- 
tions have  happened  which  would  create  the  bar,  but 
that,  by  reason  of  violations  of  the  act,  or  because  of 
the  withdrawal  of  consent,  the  bar  is  removed.  As 
we  have  already  observed,  this  is  a  mistaken  idea, 
for  we  will  not  presume  that  those  things  have  hap- 
pened which  will  create  the  bar.  But,  assuming  that 
this  is  a  proceeding  had  under  the  provisions  of 

4  section  19  of  the  '*mulct  law,''  we  think  it  is 
clear  from  the  context  that  the  legislature  used 

the  word  ^'penalty"  in  its  generic  sense,  and  that  it 
includes  both  fine  and  forfeiture,  and  is  intended  to, 
and  does,  cover  the  remedy  by  injunction.  The  word 
^^proceedings"  is  used  in  section  17  of  the  act,  provid- 
ing for  the  bar;  and  we  think  that  the  word  '^penalty,'' 
as  used  in  section  19,  removing  the  bar,  is  used  in  the 
game  sense.  See,  in  this  connection,  Belte  v.  Shipley j 
46  Cal.  154;  Endl.  Interp.  St.,  section  41;  Bish.  Writ. 
Laws,  section  93.  The  law  does  not  favor  repeals 
by  implication,  and  they  will  not  be  adjudged  to 
occur,  except  when  it  is  inevitable,  or  plainly  the  leg- 
islative will.  Such  legislative  intent  is  never  pre- 
sumed. Bish.  Writ.  Law,  sections  154,  155;  Goodmn 
V.  Thompson^  2  G.   Greene,  329;   Baker  v.  The  MU- 
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wauJcee^  14  Iowa,  214.  Courts  in  construing  statutes 
should  aim  to  arrive  at  the  design  of  the  legislature  as 
nearly  as  possible;  and  when  the  legislature  adds  to 
the  taw,  as  it  does  in  the  enactment  of  an  affirmative 
statute,  we  can  not  assume  for  it  an  intention  to  sub- 
tract from  it,  while  there  is  any  admissible  rule  of  inter- 
pretation which,  applied  to  the  old  and  to  the  new,  or 
to  both,  will  enable  all  to  stand.  We  think  the  remedy 
by  injunction  still  exists,  and  that  the  burden  is  upon 
the  defendant  to  plead  and  prove  the  happening  of 
those  conditions  which  constitute  a  bar  to  proceedings 
against  him.  See,  also,  State  v.  Oreenway,  92  Iowa, 
472;  61  N.  W.  Rep.  239.    The  decree  of  the  district 

court  is  BEYEBSED. 
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The  State  op  Iowa  v.  Grant  Cook,  Appellant. 

Hape :  ividenoK.      A  witness  may  say  that  proseoatriz  told  him,  shortly 

3  after  the  aet,  that  defendant  had  interoonrse  with  her  without  her 
consent. 

Samk.    Complaints  made  soon  after  the  injury  are  oorroboratiye  testi- 

4  mOny. 

Samk:  atteupt.    A  conviotion  for  attempt  to  rape  may  be  supported 

5  upon  uncorroborated  testimony  of  prosecutrix. 

Practice.    A  record  that  defendant  was  convicted  of  a  certain  crime, 

1  informed  of  charge  and  plea,  brought  up  for  sentence,  and,  that  after 
being  called  on  to  show  cause  why  sentence  should  not  be  pronounced, 
"it  is,  therefore,  adjudged  and  ordered  that  defendant  be  confined," 
etc.,  shows  a  judgment  from  which  an  appeal  will  lie,  though  it  be  not 
an  express  finding  that  defendant  is  guilty  of  the  crime  of  which  he 
was  convicted. 

fiAMS:    GRAND  JT7RT.     Minutes  of  a  witness'  testimony  on  preliminary 

2  hearing  were  before  grand  jury,  witness  appeared  before  it  but  no 
minute  was  made  except  a  statement  that  her  testimony  was  the  same 

•  as  on  the  preliminary  hearing.  Her  name  was  indorsed  and  said 
minutes  returned  with  the  bill,  and  filed.  RelA,  said  witness  could 
testify  for  the  state. 
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Appeal  from  Hancock  District   Court. — ^Hon.   John  0. 
Sherwin,  Judge. 

Wednesday,  December  12,  1894. 

Dependant  was  indicted  for  the  crime  of  rape. 
Upon  trial  to  a  jury  he  was  convicted  of  an  assault 
with  intent  to  commit  rape,  and  sentenced  to  the  pen- 
itentiary for  the  term  of  eighteen  months,  and  he 
appeals. — Affirmed. 

Cliggett  (&  Bule  and  J.  E.  Wichman  for  appel- 
lant. 

The  attorney  general  Thos.  A.  Cheshire  and  W. 
E.  Bradford  for  the  state. 

Deemer,  J. — It  is  first  insisted  that  there  is  no 
judgment  against  defendant  in  the  case ;  that  there  is 
simply  the  verdict  of  the  jury  and  the  sentence  of  the 

court.  The  record  recites  the  overruling  of  the 
1  motion  for  new  trial,  and  then  proceeds:    '^And 

the  court  on  the  same  day,  rendered  judgment 
against  the  defendant  as  follows,  to  wit:  And  after- 
ward, on  the  same  day,  to  wit,  on  this  ninth  day  of 
December,  1892,  *  *  *  the  defendant  being  brought 
into  open  court  to  receive  sentence,  he  having  been 
convicted  of  the  crime  of  an  assault  with  intent  to  com- 
mit rape,  and  he  having  been  informed  of  the  matters 
of  the  indictment,  his  plea,  and  the  verdict  of  the  jury 
thereon,  and  being  asked  if  he  had  any  legal  excuse  to 
show  why  judgment  and  sentence  should  not  be  pro- 
nounced against  him,  and  no  sufficient  cause  being 
shown,  and  the  court  being  fully  advised  in  the  prem- 
ises, it  is,  therefore,  ordered  and  adjudged  by  the 
court  that  defendant  be  confined  in  the  penitentiary  at 
Anamosa  at  hard  labor  for  the  term  of  eighteen 
months,  and  that  he  pay  the  costs  of  prosecution, '' 
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etc.  The  exact  complaint,  as  we  understand  it,  is  that 
the  court  did  not,  in  express  terms,  find  and  enter  of 
record  that  defendant  was  guilty  of  the  crime  of  which 
he  was  convicted.  If  it  jbe  necessary  for  the  court  to  find 
the  defendant  guilty  of  the  crime  of  which  he  is  con- 
victed by  the  jury, — a  point  which  we  do  not  decide, — 
we  do  not  think  it  is  required  that  he  do  so  in  express 
words.  If,  from  the  whole  record,  it  is  apparent  that 
the  court  did  so  find,  either  by  adopting  the  verdict 
of  the  jury  or  otherwise,  so  as  to  leave  no  doubt  that 
such  judgment  was  had,  then  the  record  is  sufficient. 
Looking,  then,  to  the  record  in  this  case,  we  think  it 
sufficiently  appears  that  the  court  adopted  the  verdict 
of  the  jury  as  a  part  of  its  judgment,  and  sentenced 
accordingly.     The  judgment  was  sufficient. 

II.  The  court  permitted  Clara  Bohn  to  be  ex- 
amined as  a  witness  on  the  part  of  the  state,  against 
the  objection  of  defendant  that  she  was  examined 
before  the  grand  jury,  and  her  name  indorsed  on  the 

back  of  the  indictment,  but  that  no  minutes  of 
2         her  testimony  were  returned  with  the  indictment. 

The  record  shows  that  the  defendant  had  a  pre- 
liminary examination  before  a  committing  magistrate, 
and  that  Clara  Bohn  was  examined  before  him,  and  a 
minute  made  of  her  testimony,  which  was  filed  with 
the  clerk  of  the  district  court,  as  by  law  provided.  The 
grand  jury,  in  its  investigation  of  the  case,  had  the 
witness  brought  before  them,  but  made  no  minutes  of 
her  testimony,  except  to  note  as  follows:  * 'Clara  Bohn 
sworn.  Evidence  same  as  on  prehminary  information.*' 
The  minutes  made  by  the  committing  magistrate  were, 
by  the  grand  jury,  returned  with  the  indictment,  with 
the  statement  that  they  were  read  before  and  used  by 
the  jury  in  finding  the  indictment.  These  minutes 
were  filed  by  the  clerk  with  the  indictment.  It  is  con- 
tended that  as  the  witness  was  examined  before  the 
grand  jury,  and  as  no  minutes  of  her  testimony  were 
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made  by  them,  and  returned  with  the  indictmenty  it 
was  error  to  permit  the  witness  to  be  used.  We  think 
the  state  was  entitled  to  this  witness'  testimony,  with- 
out reference  to  the  fact  that  she  was  before  tl^  grand 
jury.  Her  testimony  had  been  taken  by  the  commit- 
ting magistrate,  and  the  minutes  returned  by  him  were 
used  by  the  grand  jury  in  finding  the  indictment,  and 
the  witness'  name  was  indorsed  on  the  back  of  the 
indictment.  State  v.  Bodmanj  62  Iowa,  456,  17 
N.  W.  Eep.  663;  State  v.  Wise,  83  Iowa,  596, 
50  N.  W.  Rep.  59.  But  if  it  should  be  held  that,  having 
been  before  the  grand  jury,  the  minutes  of  her  testi- 
mony there  given  should  be  returned,  we  think  that 
they  were  so  returned  as  that  the  witness  was  properly 
allowed  to  testify.  The  grand  jury  had  the  right  to 
adopt  the  minutes  of  her  testimony  made  by  the  com- 
mitting magistrate  as  their  own,  and,  after  such  adop- 
tion, they  were  essentially  minutes  made  by  the  clerk 
of  the  grand  jury.  They  were  properly  filed  with  the 
clerk,  with  the  indictment,  and  sufficiently  indicated 
what  the  testimony  of  the  witness  would  be.  We  think 
they  were  sufficient. 

It  is  also  insisted  that  the  minutes  returned  by  the 
magistrate  were  not  properly  certified,  and  that  the 
court  erred  in  admitting  the  testimony  of  any  of  the 
witnesses  who  were  examined  before  the  magistrate. 
This  point  has  been  ruled  adversely  to  appellant  in  the 
case  of  State  v.  Kepper,  65  Iowa,  745,  23  N.  W.  Rep. 
304,  and  State  v.   Wise,  sv(pra. 

III.  Shortly  after,  and  on  the  same  day  the 
offense  is  said  to  have  been  committed,  the  prosecuting 
witness,  Clara  Bohn,  made  complaint  to  her  par- 
3  ents  that  she  had  been  abused.  Her  father  was 
a  witness  for  the  state,  and  was  permitted  to 
testify,  over  the  objections  of  defendant,  that  she  com- 
plained of  the  defendant  as  being  the  person  who  had 
abused  her,  and  that  she  said  it  was  without  her  con- 
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sent.  Connsel  quote  the  familiar  rule  that  in  cases  of 
this  character,  while  it  is  permissible  to  show  that  the 
prosecutrix  made  complaint  of  the  injury  shortly  after 
the  occurrence,  yet  the  particulars  of  the  complaint 
are  inadmissible,  and  insist  that  the  court  was  in  error 
in  allowing  the  father  to  give  the  testimony  objected 
to.  Without  attempting  to  review  the  authorities  from 
other  states,  which  seem  to  be  somewhat  in  conflict,  it 
is  sufficient  to  say  that  that  question  has  already  been 
passed  upon  by  this  court  in  the  case  of  State  v.  Wat- 
soHj  81  Iowa,  380,  46  N.  W.  Rep.  868.  In  that  case  it 
was  held  that  a  witness  might  state  that  the  prosecut- 
ing witness  told  her  what  the  defendant  did,  as  that  he 
ravished  or  had  intercourse  with  her.  See,  also,  State 
V.  Mitchell,  68  Iowa,  116,  26  N.  W.  Rep.  44.  The 
statement  made  by  the  father  that  the  prosecutrix  said 
the  intercourse  was  without  her  consent  appears  to  us, 
after  carefully  scrutinizing  the  testimony,  to  be  simply 
the  way  the  witness  had  of  explaining  what  his  daugh- 
ter complained  of.  The  complaint  made  by  the 
daughter  was  in  German,  and  some  difficulty  was  had 
in  making  the  father  understand  just  what  was  wanted 
from  him.  It  seems  clear  to  us  that  the  statement  he 
made,  that  the  daughter  said  the  intercourse  was  with- 
out her  consent,  was  his  means  of  interpreting  the 
girPs  statement,  in  German,  that  she  had  been  rav- 
ished. However  this  may  be,  we  think  that,  if  the 
daughter  said  to  her  father  that  defendant  had  had 
intercourse  with  her  without  her  consent,  this  would 
not  be  giving  the  particular  of  the  act  complained  of, 
but  would  be  another  form  of  expression  used  to  con- 
vey the  thought  that  she  had  been  ravished. 

IV.     The  court  charged  the  jury  that  they  might 
consider  the  fact  that  prosecutrix  made  complaint  in 
corroboration  of  her  testimony,  and  this  is  cora- 
4         plained  of.     We  think  the  instruction  was  cor- 
rect.    The  very  object  of  this  kind  of  testimony 
is  to  confirm  and  corroborate  the  prosecuting  witness. 
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V.  The  court  also  charged  that  the  defendant 
might   be  convicted  of  an   assault  to  commit  rape 

although  the  prosecuting  witness  was  not  cor- 

5  roborated.     This    is   in  accord   with  the  rule 

announced  in  State  v.  Grossheim^  79  Iowa,  77, 

44  N.  W.  Rep.  541 ;  State  v.  Montgomery,  79  Iowa,  737, 

45  N.  W.  Rep.  292.  Other  instructions  are  complained 
of,  but  we  see  no  error,  either  in  the  ones  complained 
of  or  in  any  of  those  given. 

VI.  Lastly,  it  is  insisted  that  the  testimony  is 
insufficient  to  sustain  the  verdict.  We  have  read  the 
entire  record,  which  is  presented  to  us  in  typewriting, 
and  feel  abidingly  satisfied  that,  if  the  prosecuting  wit- 
ness is  to  be  believed,  the  verdict  is  not  only  sustained 
by  the  testimony,  but  that  no  other  could  well  have 
been  returned.  The  jury  had  the  right  to  accept  her 
testimony,  notwithstanding  some  of  the  discrepancies 
appearing  upon  the  face  of  it;  and  that  they  did 
believe  her  is  evidenced  by  the  verdict  returned.  It 
would  serve  no  useful  purpose  to  set  out  the  evidence 
in  this  opinion.  It  is  sufficient  to  say  that  it  supports 
the  verdict. 

We  have  examined  the  whole  record,  and  find  no 
prejudicial  error,  and  the  judgment  is  affibmed. 


i-gg-«i  State  of  Iowa  v.  Charles  J.  Seely,  Appellant. 

119     iz 

m__^       Criminal  Practice .    A  statement  that  the  record  does  not  show  any 
evidence  denying  intercourse,  promise  of  marriage,  or  seduction,  is 
1    not  such  a  reference  to  defendant's  failure  to  testify  as  will  grant  a 
new  trial  under  Code,  3636,  as  amended. 

Appeal  from  Guthrie  District  Court. — Hon.  J.  H.  Hen- 
derson, Judge. 

Wednesday,  December  12,  1894. 

The    defendant    was  convicted  of  the  crime  of 
seduction,    and    adjudged  to  be    imprisoned    in  the 
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penitentiary  at  Ft.  Madison,  at  hard  labor,  for  the 
term  of  thirteen  months.  From  that  judgment  he 
appeaiB.— Affirmed. 

Sever  dk  Need  for  appellant. 

John  Y.  Stonej  attorney  general,  Chas.  L.  Powell^ 
county  attorney,  and  E.  W.  Weeks  for  the  state. 

Robinson,  J. — I.  The  appellant  states,  without 
any  discussion  of  the  evidence,  that  it  fails  to  show 
that  any  crime  was  committed,  and  that  it  appears  that 
the  submission  of  the  prosecutrix  to  him  was  voluntary, 
without  artifice  or  promise  on  his  part.  It  is  sufficient 
to  say,  in  response  to  this  claim,  that  the  evidence 
shows,  almost  without  contradiction,  that  the  crime 
was  committed  as  charged  in  the  indictment.  The 
prosecutrix  was  a  woman  of  previously  chaste  charac- 
ter, and  submitted  to  sexual  intercourse  with  the 
defendant  by  reason  of  his  promise  of  marriage.  The 
jury  could  not  have  done  otherwise  than  find  him 
guilty. 

TI.  A  new  trial  is  sought  on  the  further  ground 
that  an  attorney  for  the  state  was  guilty  of  misconduct 
during  his  argument  to  the  jury,  in  referring  to  the 
failure  of  the  defendant  to  testify  in  his  own  behalf. 
Section  3636  of  the  Code,  as  amended  by  section  1  of 
chapter  168  of  the  Acts  of  the  Seventeenth  General 
Assembly,  contains  the  following:  '^Defendants  in  all 
criminal  proceedings  shall  be  competent  witnesses  in 
their  own  behalf,  but  can  not  be  called  as  witnesses 
by  the  state;  and  should  a  defendant  not  elect  to 
become  a  witness,  that  fact  shall  not  have  any  weight 
against  him  on  the  trial,  nor  shall  the  attorney  or 
attorneys  for  the  state  during  the  trial  refer  to  the 
fact  that  the  defendant  did  not  testify  in  his  own 
behalf;  and  should  he  do  so,  such  attorney  or  attorneys 
shall  be  guilty  of  a  misdemeanor,  and  defendant  shall 
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for  that  cause  alone  be  entitled  to  a  new  trial.'*  The 
defendant  in  this  case  did  not  testify  as  a  witness.  It 
appears  that,  during  a  part  of  the  opening  argument  to 
the  jury  made  by  an  attorney  for  the  state,  the  judge 
was  absent  from  the  court  room,  and  the  words  in 
question  were  spoken  daring  that  time.  What  they 
were  is  a  matter  of  dispute.  The  defendant  claims  that 
they  were  as  follows:  '^Defendant  or  his  counsel  have 
not  denied  sexual  intercourse  of  the  defendant  with 
this  girl,  and  promise  of  marriage.  I  defy  counsel  to 
point  out  one  word  of  testimony  denying  the  promise 
of  marriage,  or  sexual  intercourse  with  the  girl.*' 
These  words  are  set  out  in  the  bill  of  exceptions  as 
having  been  uttered.  But,  when  the  bill  is  considered 
as  a  whole,  it  is  apparent  that  the  judge  did  not  intend 
to  certify  them  as  those  which  were  spoken  by  the 
attorney.  It  is  clearly  shown  that  the  judge  did  not  hear 
the  words,  and  that  after  they  were  uttered  he  was 
called  into  the  court  room,  and  then  investigated  the 
facts,  and  caused  a  i*ecord  of  them  to  be  made,  materi- 
ally diflferent  from  that  which  we  have  set  out.  As 
thus  shown,  the  language  used  by  the  attorney  was  not 

clear.  It  did  not,  however,  refer  to  the  fact  that 
1        the  defendant  had  not  testified,  but  to  the  fact 

that  the  record  did  not  show  any  evidence 
denying  the  sexual  intercoui'se,  the  promise  of  mar- 
riage, or  the  seduction.  The  language  used  was  not 
within  the  statute,  and  does  not  furnish  any  ground 
for  a  new  trial.  We  find  no  error  in  the  record  prej- 
udicial to  the  defendant,  and  the  judgment  of  the 
district  court  is  affibmed. 
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State  of  Iowa  v.  John  Nolan,  Appellant. 

Murder :  Byidenoe  of  Premeditation.  Sometime  before  the  kill- 
8  ingy  deceased  discharged  defendant.  The  latter  had  stmek  him  in 
"rough  sport/'  and  had  insulted  his  wife.  After  the  discharge  he 
made  threats.  He  was  again  employed,  and  when  deceased  went 
away  from  home  for  a  week  he  left  his  family  with  defendant.  "Dur- 
ing this  absence  defendant  attempted  liberties  with  the  wife.  After 
deceased  returned  he  went  driving  with  defendant.  Both  were  drunk 
4  and  deceased  receiyed  the  injuries  from  which  he  died,  during  that 
drive.  Held,  there  was  not  sufficient  evidence  of  premeditation  to 
sustain  a  verdict  of  murder  in  the  first  degree. 

Instruotions.    It  is  not  proper  to  charge  that  habitual  drunkenness 

1  and  alcoholism  do  not  affect  the  credibility  of  a  witness  and  bear  sim- 

2  ply  on  the  probability  of  his  remembering  correctly. 

Appeal  from  Marshall  District  Court. — Hon.    N.    B. 
Hyatt,  Judge. 

Wednesday,  Decembeb  12, 1894. 

The  defendant  was  convicted  of  the  crime  of  mur- 
der in  the  first  degree,  and  was  adjudged  to  be  impris- 
oned in  the  penitentiary  at  Ft.  Madison,  at  hard  labor, 
for  the  term  of  his  natural  life.  From  that  judgment 
he  appeals. — Reversed. 

James  Allison  and  0.  Caswell  for  appellant. 

John  Y.  Stone  J  attorney  general,  Thos.  A.  Cheshire^ 
and  J.  L.  Carney  for  the  state. 

Robinson,  J.— On  the  fifth  day  of  October,  1892, 
one  J.  B.  Hurto  received  injuries  which  caused  his 
death  a  few  days  later.  At  that  time  the  defendant 
was  working  for  him  as  a  farm  laborer.  At  about  10 
o'clock  in  the  morning  of  the  day  named,  Hurto 
returned  from  an  absence  of  about  ten  days  in  the 
states  of  Missouri  and  Nebraska,  and  was  accompanied 
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by  a  neighbor  named  Janes,  who  had  been  with  him 
on  the  trip.  Both  were  somewhat  under  the  influence 
of  intoxicating  liquor.  Soon  after  their  arrival,  the 
defendant,  Nolan,  came  to  the  house  from  a  field, 
where  he  had  been  at  work,  and  drank  whisky  or 
brandy  which  was  given  him  by  Hurto  and  Janes. 
The  three  men  drank  together  several  times,  and  after 
a  time  Nolan  was  told  to  harness  a  team  to  take  Janes 
to  his  home,  which  was  something  more  than  two  miles 
distant.  Hurto  finally  concluded  to  go  with  them, 
and  the  three  started  away  together  in  a  light  wagon 
or  buggy.  All  occupied  one  seat,  Nolan  driving. 
They  took  Janes  home,  all  continuing  to  drink  the 
liquor.  After  they  had  finished  it,  Hurto  and  Nolan 
left  for  their  home,  the  latter  driving,  and  both  being 
somewhat  intoxicated.  Hurto  is  described  as  being 
**pretty  noisy''  at  the  time.  The  road  they  took  to 
reach  home  led  eastward  from  Janes'  nearly  three 
fourths  of  a  mile,  thence  northward  three  fourths  of  a 
mile  to  Goodwin's  corner,  thence  westward  the  same 
distance  to  a  schoolhouse,  thence  northward  about  one 
fourth  of  a  mile  to  Hurto's  house.  At  about  2  o'clock 
in  the  afternoon  Nolan  reached  home,  but  without 
Hurto.  In  reply  to  a  question  of  Mrs.  Hurto,  he  said 
her  husband  was  ''down  here  a  little  way,  lajdng  on 
the  road;"  that  he  was  not  hurt;  that  the  team  ran 
away,  the  wagon  was  upset,  the  horses  became 
detached  from  it,  and  that  defendant  had  all  he  could 
do  to  hold  them.  She  told  him  to  go  back  and  get 
Hurto,  but  he  objected  that  he  could  not  get  Hurto 
into  the  wagon,  and  said,  *'Let  the  drunken  fool  lay 
there."  She  then  told  the  defendant  to  go  to  a  neigh- 
bor's for  help,  and  to  bring  Hurto  home.  The  defend- 
ant drove  away,  and  appeared  at  Janes'  house  at  about 
3  o'clock,  and  told  him  that  the  wagon  had  been  upset, 
that  Hurto  had  been  thrown  out  and  hurt,  and  that 
Nolan  wanted  Janes  to  help  place  Hurto  in  the  wagon. 
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The  two  men  started  for  Hurto,  but  Janes  says  he 
understood  Nolan  to  say  that  the  accident  occurred  on 
the  road  south  of  Goodwin's,  and  that  they  did  not  go 
west  of  Goodwin's,  and  did  not  find  Hurto.  Janes 
went  home  afoot,  and  Nolan  drove  into  a  road  which 
led  from  the  road  south  of  Goodwin's  to  a  place  called 
"Ehodes."  There  he  purchased  a  quantity  of  cider, 
and  returned  to  Janes'  house,  reaching  there  after  5 
o'clock,  and  reporting  that  he  had  not  found  Hurto. 
Janes  then  went  with  him,  and  they  found  Hurto  lying 
on  the  side  of  the  road,  west  of  Goodwin's,  placed  him 
in  the  wagon,  carried  him  home,  and  placed  him  in  the 
bam.  At  nearly  10  o'clock  at  night  they  went  for  a 
physician,  about  ten  miles  away.  At  midnight  the  phy- 
sician arrived,  and  caused  Hurto  to  be  carried  to  the 
house,  and  examined  him.  He  found  bruises  on  his  face, 
head,  and  body,  that  his  spinal  column  was  fractured, 
that  his  lower  limbs  were  paralyzed,  and  that  he  was 
without  sensation  in  his  hands  and  arms.  Some  of 
the  bruises  might  have  been  made  with  a  man's  boot. 
It  is  claimed  by  the  state  that  defendant  pounded 
Hurto,  threw  him  from  the  wagon  against  a  fence  post, 
and  kicked  him,  thereby  inflicting  the  injuries  which 
caused  his  death.  It  is  the  theory  of  the  defense  that 
the  team  became  unmanageable  by  reason  of  the  acts 
of  Hurto  while  intoxicated;  that  it  ran  away,  became 
detached  from  the  wagon,  which  was  overturned,  and 
that  both  were  thrown  out,  and  that  in  that  manner 
Hurto  received  the  injuries  in  question. 

I.  The  court  charged  the  jury  as  follows: 
"Drunkenness  does  not  disqualify  a  witness  from  testi- 
fying in  court,  provided  he  be  sober  at  the  time  of 

testifying;  but  if  he  give  evidence  concerning  an 
1  event  at  the  time  of  the  occurrence  of  which  he 

was  intoxicated,  or  under  the  influence  of  intox- 
icating liquors,  such  intoxication  or  degree  of  intoxica- 
tion shouid  be  considered  by  you  as  a  circumstance  not 
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affecting  his  credibility,  but  the  probability  of  his  cor- 
rectly remembering  what  transpired  while  so  intoxi- 
cated. And  if  in  this  case  you  find  from  the  evidence 
that  the  deceased,  James  B.  Hurto,  was  intoxicated  at 
the  time  he  received  his  injuries,  or  was  to  a  consider- 
able extent  under  the  influence  of  intoxicating  liquors, 
you  will  consider  such  fact,  and  its  effect,  if  any,  upon 
the  probability  of  his  correctly  recollecting  the  events, 
of  which  he  spoke,  and  which  have  been  introduced 

here  as  dying  declarations,  if  you  find  that  he 
2         did  make  such  declarations."     The  appellant 

complains  of  the  words  ''not  affecting  his  credi- 
bility,'^ as  used  in  the  following  portion  of  the  charge: 
''Such  intoxication  or  degree  of  intoxication  should  be 
considered  by  you  as  a  circumstance  not  affecting  his 
credibility,  but  of  his  correctly  remembering  what 
transpired  while  so  intoxicated.''  It  is  said  that  Hurto 
had  been  a  drunkard  for  years,  and  was  affected  with 
chronic  alcoholism,  mental  symptoms  of  which  are  the 
impairment  of  the  intellect,  the  loss  of  memory,  the 
loss  of  the  sense  of  right  and  justice,  and  actual  aber- 
ration of  mind.  That  chronic  alcoholism  may  produce 
such  results,  and  others  of  a  similar  character,  is  shown 
by  the  authorities,  and  it  follows  that  the  credibility  of 
a  witness  may  be  thereby  affected.  It  is  said  the  words 
in  question  were  used  in  a  moral  sense,  but  we  think 
the  credibility  of  the  witness  was  a  fact  for  the  jury  to 
determine,  and  that  they  were  entitled  to  weigh  his 
evidence  in  view  of  all  the  facts  disclosed  by  the  rec- 
ord. The  evidence  tends  to  show  that  Hurto  was  an 
habitual  drunkard.  His  declarations  made  after 
receiving  the  injury  were  of  vital  importance  to  the 
state  to  convict  the  defendant,  and  it  is  not  probable 
that  he  would  have  been  convicted  of  the  crime  of 
murder  in  the  first  degree  had  the  declarations  not  been 
received.  Some  of  them  are  claimed  by  the  defendant 
to  have  been  unreasonable  and  contrary  to  uncontra- 
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dieted  facts.  It  may  be  the  jury  would  have  found 
the  claims  thus  made  to  be  unfounded,  and  that  the 
credibility  of  Hurto  had  not  been  affected  by  his  hab- 
its, and  it  is  possible  that  the  words  complained  of 
could  not  have  been  prejudicial  in  view  of  the  charge 
as  an  entirety;  but  their  use  was  erroneous,  and  should 
be  avoided  on  another  trial. 

II.  The  only  other  question  we  find  it  necessary 
to  determine  is  whether  the  verdict  is  sustained  by  the 
evidence.  We  are  of  the  opinion  that  it  must  be  an- 
swered in  the  negative.  .There  was  evidence 
3  which  tended  to  show  that  the  injuries  which 
caused  the  death  of  Hurto  were  inflicted  by  the 
defendant  willfully.  Hurto  stated  repeatedly,  when  he 
believed  death  to  be  imminent,  that  the  defendant 
pounded  him,  kicked  him,  and  threw  him  against  a 
stub  and  a  post.  When  the  defendant  and  Hurto  left 
Janes'  house  to  return  to  their  own,  the  defendant  was 
driving.  He  claims  that  Hurto  was  quite  drunk,  and 
soon  took  the  reins,  but  when  they  approached  the  first 
corner,  at  which  there  was  an  abrupt  turn  to  the  north, 
the  defendant  took  the  reins;  that  Hurto  obtained  pos- 
session of  them  again  near  Goodwin's  corner;  that  he 
cautioned  Hurto  to  be  careful — ^that  the  horses  were 
feeling  well  and  inclined  to  go  fast — but  that  when 
near  a  culvert  west  of  Gtoodwin's,  which  was  out  of 
repairs,  Hurto  said  to  ^4et  them  run,"  and  slackened 
the  reins,  and  the  horses  did  run;  that  they  did  not  go 
in  the  traveled  track,  which  went  around  the  culvert ; 
that  at  the  culvert  the  defendant  tried  to  catch  the 
reins,  but  failed  to  do  so,  because  Hurto  held  them  so 
that  he  could  not  reach  them ;  that  he  got  down  with 
one  hand  on  the  bottom  of  the  wagon,  and  the  other 
on  the  dashboard  to  catch  the  reins;  that  the  horses 
turned  one  wheel  into  a  hole,  the  tongue  dropped,  the 
wagon  tipped  over,  and  Hurto  was  thrown  out,  and 
thus  received  the  injuries  which  caused  his  death ;  that 
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defendant  caught  the  reins  as  he  was  going  oat,  and 
stopped  the  horses;  that  he  tried  to  put  Hurto  into  the 
wagon,  but  could  not  do  so,  and  then  drove  home. 

No  one  but  these  two  men  appear  to  have  seen  the 
accident,  but  there  is  testimony,  in  regard  to  tracks  in 
the  road,  and  the  condition  of  the  horses,  and  other 
matters,  which  tends  to  discredit  the  statements  of  the 
defendant.  As  our  disposition  of  the  case  will  prob- 
ably lead  to  another  trial,  we  refrain  from  com- 
4  menting  on  this  testimony  at  length.  To  show 
premeditation,  the  state  relies  on  certain  events 
which  occurred  before  the  time  the  injuries  in  question 
were  received.  It  appears  that  the  defendant  was 
employed  by  Hurto  in  the  summer  of  the  year  1892  to 
work  on  his  farm.  Mrs.  Hurto  testifies  that  on  one 
occasion  during  that  time  the  defendant  struck  her  hus- 
band, and  knocked  him  senseless;  that  at  one  time  he 
and  two  other  men  insulted  her,  and  that  while  her 
husband  was  away  .in  Missouri  and  Nebraska,  just 
before  his  death,  the  defendant  carried  her  forcibly 
into  a  bedroom,  and  attempted  to  take  liberties  with 
her;  that  just  before  Hurto,  the  defendant,  and  Janes 
started  for  the  home  of  the  latter,  on  the  day  Hurto 
was  injured,  the  defendant  **swore  at  Hurto,  and  said 
he  heard  he  was  going  to  discharge  him;"  that  when 
he  returned  from  Janes'  house,  without  her  husband, 
the  defendant  said  that  Hurto  **ought  to  be  dead,''  and 
that  she '^ought  to  have  her  neck  broke,  too;"  and, 
when  she  asked  him  what  good  that  would  do,  he  said, 
**It  will  do  me  some  good  some  day."  Other  witnesses 
testify  to  threats  made  by  the  defendant  against  Hurto. 
The  evidence,  however,  satisfies  us  that  the  striking  of 
Hurto  by  the  defendant  was  not  with  the  intent  to  do 
any  harm,  but  was  in  the  nature  of  rough  sport,  and 
that  Hurto  so  regarded  it.  It  is  true  that  the  defend- 
ant was  discharged  a  short  time  afterward,  and  that 
while  he  was  away  he  may  have  said:     * 'There  goes  J. 
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B.  I  will  get  even  with  the  son  of  a  bitch,  if  I  have  to 
kill  him'' — or  something  of  that  nature.  It  is  also 
true  that  when  intoxicated  he  may  have  said:  '^Damn 
Hurto.  I  would  do  him  up  if  I  went  home  with  him." 
Bnt  those  expressions  of  ill  will  appear  to  have  been 
due  to  his  discharge,  for  which  he  especially  blamed 
Mrs.  Hurto.  After  a  time  he  was  re-employed  by 
Hurto,  although  the  latter  had  been  told  of  the  alleged 
insult,  and  the  two  men  appear  to  have  been  good 
friends  after  that  time.  When  Hurto,  in  the  latter 
part  of  September,  started  on  his  trip  to  Missouri  and 
Nebraska,  he  left  his  wife  and  three  children,  the  oldest 
of  whom  was  but  six  years  of  age,  alone  with  the 
defendant.  The  attempt  made  during  Hurto's  absence 
to  take  liberties  with  Mrs.  Hnrto  was  resisted  by  her, 
and  was  not  again  made.  On  the  morning  of  his 
return,  Hurto  greeted  the  defendant  kindly.  When 
the  latter  spoke  of  being  discharged,  Hurto  replied  that 
he  had  not  said  anything  about  discharging  him,  and 
when  the  three  started  away  from  the  house  no  ill  will 
appears  to  have  been  shown  by  any  one,  and  none  is 
shown  by  the  testimony  of  Janes.  When  the  defend- 
ant and  Hurto  left  Janes'  house,  both  were  intoxicated. 
On  the  road  leading  north  toward  Goodwin's  they  were 
seen  by  a  witness  who  stated  that  Nolan  was  driving; 
that  the  horses  were  going  rapidly,  trotting  at  first,  and 
then  running;  and  that  he  saw  Nolan  slap  them  with 
the  reins.  What  occurred  after  the  team  turned  west- 
ward at  Goodwin's  corner  is  known  only  to  the  defend- 
ant. He  is  said  to  have  stated  to  a  witness  that  the 
Jeam  tried  to  run  away;  that  he  tried  to  get  the  reins 
and  Hurto  would  not  let  him  have  them,  and  that  they 
then  had  a  * 'fracas;"  and  it  is  possible,  if  not  prob- 
able, that  they  did  have  a  quarrel,  in  which  the  defend- 
ant inflicted  the  injuries  in  question.  If  they  did,  it  is 
not  shown  that  it  was  premeditated  by  the  defendant. 
His  conduct  toward  Hurto  after  the  injuries,  although 
Vol.  92  la— 32 
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apparently  brutal,  may  have  been  due  in  part  to  his 
own  condition,  and  to  the  belief  that  Hurto  was  not 
hurt,  but  was  only  intoxicated.  Janes  appears  to  have 
shared  that  belief,  and  Hurto  was  taken  to  the  barn 
because  it  was  his  custom,  when  intoxicated,  to  go 
there.  The  evidence  tends  to  show  that  the  xiefendant 
was  profane,  coarse,  and  brutal,  and  that  he  became 
drunk  frequently;  but  we  are  of  the  opinion  that  it 
fails  to  show  the  premeditation  necessary  to  constitute 
the  crime  of  murder  in  the  first  degree.  The  judgment 
of  the  district  court  is  bevebsed. 


92    498| 
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Griminal  Practice.    A  conviction  will  not  be  reversed  because  the 

2  wrong  person  signed  the  indictment. 

Same.    One  appointed  to  act  as  special  county  attorney  may  appear 

3  before  the  grand  jury  as  the  regular  county  attorney  could. 

Resignation  of  county  attorney  should  be  made  to  the  board  of  super- 
1    yisors,  though  that  of  district  attorney  was  required  to  be  made  to 
the  governor. 

Appeal  from  Benton  District  Court. — Hon.  John  R. 
Caldwell,  Judge.  ^ 

Thubsday,  Decembeb  13, 1894. 

Indictment  for  larceny.  Verdict  of  guilty,  and 
the  defendant  appealed. — Affirmed. 

Tom  H.  Milner  for  appellant. 

Thomas  A.  Cheshire  and  John  Y.  Stone^  attorney 
general,  for  the  state. 

Gbangeb,  0.  J. — I.  The  indictment  is  assailed, 
and  the  facts  relied  upon  to  set  it  aside  are  as  follows: 
Cato  Sells  was  the  county  attorney  for  Benton  county, 
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and  tendered  his  resignation  to  the  board  of  supervi- 
sors of  that  county,  which  accepted  it,  and  appointed 
to  the  vacancy  one  Matt  Gaasch.  Gaasch,  before  his 
appointment,  and  before  the  case  was  presented  to  the 
grand  jury,  had  so  acted  as  counsel  for  defendant  that 
he  felt  disqualified  to  act  in  this  particular  case,  and 
Sells  was  appointed  by  the  court  to  act  in  his  stead. 
Sells  was  before  the  grand  jury  during  its  investigation 
of  the  case,  as  county  attorney,  and  when  the  indict- 
ment was  prepared  it  was  signed  by  **Matt  Gaasch, 
County  Attorney. '^  It  is  said  by  appellant:  **If  Cato 
Sells  was  county  attorney,  he  should  have  signed  the 
indictment.  If  Matt  Gaasch  was  county  attorney,  then 
Sells'  appearance  before  the  grand  jury  was  strictly 

forbidden  by  law."  It  is  then  urged  that  Sells 
1  was  county  attorney,  and  reliance  is  placed  on  a 

claim  that  the  resignation  should  have  been 
made  to  the  governor  of  the  state,  and  not  to  the  board 
of  supervisors.  By  chapter  73,  Acts,  Twenty-first  Gen- 
eral Assembly,  it  is  provided  that  at  the  general  elec- 
tion in  1886,  and  every  two  years  thereafter,  a  county 
attorney  shall  be  elected  in  every  county  in  the  state, 
a^d  he  is  unmistakably  a  county  officer.  Section 
782  of  the  Code  provides  for  the  resignation  of  civil 
officers,  and  to  whom  they  shall  be  made,  and  subdi- 
vision 4  is,  '* By  all  county  officers  to  the  board  of 
supervisors,  and  by  members  of  the  board  of  supervi- 
sors  to  the  county  auditor."  Subdivision  2  of  the  sec- 
tion is  as  follows:  '*By  senators  and  representatives 
in  congress  and  of  all  officers  elected  by  the  qualified 
voters  of  the  state  or  chosen  by  the  general  assembly, 
and  by  judges  of  courts  of  record,  and  district  attor- 
neys, to  the  governor."  It  is  because  of  this  latter 
provision  that  it  is  urged  that  the  attempted  resigna- 
tion of  Sells  is  ot^o  validity.  In  the  annotated  copy 
of  the  Code  (McClain's,  section  1254)  between  the 
words  '^district"  and  '^attorney,"  in  subdivision  2  of 
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the  section,  is  the  word  "county,''  in  brackets,  and 
importance  is  attached  to  that  fact.  As  we  under- 
stand— in  fact,  it  so  appears  from  the  preface — the 
word  is  so  inserted  by  the  compiler  or  author  as  indicat- 
ing "the  word  which  should  be  substituted  to  carry 
out  the  change  intended.''  We  are,  therefore,  to  look 
to  the  section  with  the  word  "county"  omitted,  and 
with  other  provisions  of  the  law  on  the  same  subject, 
to  determine  the  question.  By  section  10  of  the  act 
creating  the  office  of  county  attorney,  it  is  provided: 
"Wherever  the  term  district  attorney  appears  in  the 
laws  of  Iowa,  it  shall  hereafter  mean  county  attorney, 
and  all  laws  now  in  force  regulating  the  duties  of  dis- 
trict attorneys  in  criminal  matters  and  proceedings, 
shall  apply  to  the  county  attorneys  within  their  respec- 
tive counties."  The  last  section  of  the  act  creating 
the  office  of  county  attorney  is  as  follows:  "Chapter  8 
of  titles,  and  section  3775  of  the  Code  of  1873,  together 
with  all  acts  and  parts  of  acts  inconsistent  herewith,  are 
hereby  repealed."  There  is  no  dispute  but  that  the 
office  of  district  attorney  was  abolished  by  the  act  in 
question,  nor  can  there  be  any  dispute  but  that  the 
duties  pertaining  to  the  office  of  district  attorney  were 
by  the  act  transferred  to  the  office  of  county  attorney, 
and  the  substitution  of  the  word  county  for  district  is 
important  in  many  cases  pertaining  to  the  observance 
of  the  law  regulating  the  duties  of  the  office.  To  this 
extent,  section  10  of  the  act  has  a  needed  application, 
and  there  is  no  inconsistency  in  its  application  with 
other  provisions  of  the  act.  With  the  express  repeal 
of  the  law  creating  the  office  of  district  attorney,  in  the 
same  section  of  the  act  repealing  all  parts  of  acts  incon- 
sistent therewith,  it  seems  to  us  that  any  law  looking 
only  to  the  further  preservation  of  the  office,  by  pro- 
viding for  temporarily  vacating  it,  is  inconsistent  with 
the  act  abolishing  the  office,  and  that  it  stands  repealed. 
If,  from  all  the  law  on  the  subject,  there  appeared  a 
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necessity  for  the  continuance  of  the  law,  to  render 
efScient  the  new  act,  such  a  conclusion  might  not  be 
warranted.  But,  on  the  subject  of  resignations  of 
county  officers,  there  was  at  that  time  an  express  stat- 
ute, without  a  reason  why  it  should  not  apply  to  the 
office  of  county  attorney,  and  manifest  reasons  why  it 
should,  and  we  may  well  assume  the  repeal  of  a  law 
that  would  be  both  useless  and  unreasonable  in  its 
practicable  application.  We  think  that  the  resignation 
of  Mr.  Sells  was  valid,  and  hence  that  Matt  Gaasch  was 
legally  a  county  attorney. 

II.    The  indictment  was  signed  by  Matt  Gaasch  as 

county  attorney,  and  it  is  urged  that  this  is  fatal  to  the 

indictment.     Conceding  it  to  be  irregular  for 

2  Gaasch  to  sign  the  indictment,  in  view  of  the 
appointment  of  Sells,  it  is  not  fatal  to  it,  for  in 

State  V.  Buby,  61  Iowa,  86,  15  N.  W.  Rep.  848,  and 
State  V.  Wilmoth,  63  Iowa,  380,  19  N  W.  Rep.  249,  it 
is  held  that  the  signature  of  the  district  attorney  was 
not  essential.  No  imaginable  prejudice  could  have 
resulted  from  the  signature  being  there. 

in.     It  appears  that  Mr.  Sells,  after  his  appoint- 
ment to  act  in  the  case,  was  before  the  grand  jury,  and 
examined  witnesses,  but  it  does  not  appear  that 

3  he  was  there  at  a  time,  or  in  a  way,  that  would 
have  been  improper  for  the  county  attorney  to 

have  been  before  the  grand  jury  in  a  case  where  he  was 
not  disqualified.  The  appointment  of  Mr.  Sells,  for  the 
purposes  of  the  case,  invested  him  with  the  same  rights 
and  duties  as  would  have  devolved  on  the  county  attor- 
ney in  the  case.     See  Code,  sections  4281,  4282. 

The  rulings  upon  the  exclusion  of  evidence  are  not 
erroneous,  and  the  verdict  has  support  in  the  record. 
The  judgment  is  affibmed. 
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FfiANE  M.  Bethel  v.   W.   E.   Otis,   Appellant,  and 
Lena  Otis. 

Neffligenoe :  evidbnob.    a  husband  told  his  wife  to  "fire"  at  a  hinge 
on  a  door  opposite ;  instead,  she  said  she  wonld  and  did  shoot  at  a 

1  orosspieoe  on  the  door,  and  thereby  injured  plaintiff.    Held,  the  hus- 
band should  have  been  allowed  to  show  that  he  direoted  firing  at  a 

8    hinge  close  to  the  ground,  and  did  not  know  that  his  wife  intended 

4  shooting  at  the  orosspieoe. 

Sahx.    It  should  have  been  charged  that  if  the  husband  directed  shooting 

2  at  one  place  and  the  shot  was  fired  at  another,  whereby  injury  ensued, 

5  the  husband  was  not  liable  by  reason  of  said  direction. 

Appeal  from  Ida  District  Court. — ^Hon.    John    R. 
Caldwell,  Judge. 

Thuesday,  Decembee  13,  1894. 

Appellant  states  his  cause  of  action  as  follows: 
"That  on  or  about  the  seventeenth  day  of  November, 
1892,  while  he  was  engaged  in  his  said  vocation  (as  a 
printer)  the  defendants  injured  and  dangerously 
wounded  him  by  the  unlawful,  negligent,  and  reckless 
handling  and  discharge  of  a  dangerous  weapon,  to  wit, 
a  gun,  and  from  such  injury  and  wound  he  suffered 
great  pain  of  body  and  mind.''  He  asks  to  recover 
damages  in  the  several  particulars  stated.  Defendants 
answered  jointly,  denying  "each  and  every  allegation 
in  said  petition  contained.''  The  case  was  tried  to  a 
jury,  and  a  verdict  returned  in  favor  of  the  plaintiff, 
against  both  defendants,  in  the  sum  of  seven  hundred 
dollars.  The  defendants'  motion  for  new  trial  being 
overruled,  judgment  was  entered  on  the  verdict,  from 
which  judgment  the  defendant  W.  E.  Otis  appeals. — 
Beversed. 

J.  C.  Walters  and  Shortley  eg  flarpci  for  appellant. 
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Homer  8.  Bradshaw  for  appellee. 

Given,  J. — I.  The  question  to  be  determined  will 
be  better  understood  by  noticing  the  following  facts, 
which  are  undisputed  in  the  evidence:  The  defend- 
ants, husband  and  wife,  occupied  a  building  in  Ida 
Grove  as  a  storeroom  and  dwelling.  The  building 
fronted  on  Second  street,  the  front  room  being  used  as 
a  store,  and  the  room  in  the  rear  thereof  for  dwelling 
purposes.  In  rear  of,  and  adjoining  the  living  room, 
was  a  shed,  with  double  doors  in  the  rear  end,  and  near 
to  the  left-hand  corner  as  you  face  the  rear.  At  the 
time  of  the  occurrence  complained  of,  one  of  these 
doors  stood  entirely  open,  and  the  other  partially  so. 
The  rear  door  in  the  living  room  opened  into  this  shed 
nearly  opposite  the  double  doors.  In  the  rear  of  this 
shed,  and  some  distance  from  it,  on  the  line  .of  the 
alley,  stood  a  coalshed  covering  about  fourteen  feet  of 
the  rear  of  the  lot  on  this  alley  line,  to  the  right  of  the 
said  double  doors.  On  the  opposite  side  of  the  alley 
stood  the  printing  office  in  which  plaintiff  was  employed, 
with  windows  on  the  alley  side,  one  or  more  of  which 
were  opposite  the  open  space  in  the  rear  of  the  lot  oc- 
cupied by  defendants.  A  day  or  two  before  the  acci- 
dent, appellant  procured  a  rifle,  for  the  purpose  of 
killing  a  rat  that  was  annoying  him  in  the  rear  of  his 
premises.  Between  9  and  10  o'clock  on  the  day  of  the 
accident,  appellant,  in  the  presence  of  his  wife  and  a 
neighbor  lady  then  in  the  living  room,  picked  up  the 
rifle  from  where  it  stood,  and  asked  the  neighbor  if  she 
would  like  to  shoot  the  gun.    It  does  not  appear  what 

her  answer  was,  as  that  was  excluded  on  plain- 
1  tiff's  objection.     It  does  appear  that  Mrs.  Otis 

took  the  gun,  and,  standing  in  or  near  the  rear 
door  of  the  living  room,  pointed  to  the  hinge  on  the 
lower  part  of  the  coalhonse  door;  that  appellant  said 
to  her:     ** Shoot  at  that  hinge."     Instead  of  that  she 
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pulled  up  the  gun,  ''and  says,  'I  am  going  to  shoot  at 
the  crosspiece  on  the  door,'''  and  immediately  fired 
the  gun.  The  bullet  passed  through  the  plank  in  the 
door,  across  the  open  space  and  alley  in  the  rear  of  the 
lot,  through  the  glass  in  the  window  in  the  printing 
office  near  to  which  plaintiff  was  at  work,  and  lodged 
in  his  body,  inflicting  a  painful  and  serious  wound,  in 
consequence  of  which  he  has  unquestionably  suffered 
damage. 

II.  It  will  be  observed  that  the  plaintiff,  in  his 
petition,  rests  his  right  to  recover  against  both  defend- 
ants solely  upon  the  ground  that  both  were  negligent. 
He  does  not  seek  to  charge  appellant  as  husband  with 
the  negligence  of  his  wife,  nor  to  charge  him  because 
of  his  presence,  and  the  presumption  that  arose  there- 
from, and  from  his  relation  as  husband,  that  he  coerced 
or  influenced  his  wife  to  do  the  negligent  act.  The 
court,  following  the  petition,  states  the  issue  as 

2  follows:      *'The    issue    presented  is,   were  the 
defendants,  Walter  E.  Otis  and  Lena  M.  Otis, 

or  either  of  them,  at  the  time  and  place  charged,  and 
in  the  act  charged,  negligent!"  Among  other  instruc- 
tions, the  court  gave  the  following:  ''(3)  If  the  injur- 
ies were  caused  by  the  negligence  of  one  of  the 
defendants,  and  not  by  the  other,  you  should  find  for 
the  latter  in  your  verdict."  '^(11)  The  mere  fact 
that  the  defendant  Walter  E.  Otis  was  the  husband  of 
the  defendant  Lena  M.  Otis,  at  the  time  of  the  alleged 
injury,  would  not  in  and  of  itself  render  him  liable  for 
the  negligent  acts,  if  any,  of  the  defendant,  the  said 
Lena  M.Otis." 

It  is  not  claimed,  nor  could  it  be  under  the  evidence, 

that  appellant  fired  the  shot  that  injured  the  plaintiff. 

Plaintiff  states  in  argument,  as  the  ground  for 

3  charging  appellant,  that  ''he  was  present,  sug- 
gested the  shooting,  handed  her  the  gun.    He 

directed  his  wife  to  shoot,  and  indicated  the  direction 
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in  which  the  shot  should  be  fired.  He  was  her  hus- 
band, and,  being  present  at  the  time  of  the  commission 
of  the  wrong,  would  be  liable.'^  Defendants  were 
examined  as  witnesses  in  their  own  behalf.  Appellant 
was  asked  a  number  of  questions  to  which  plaintiff's 

objections  were  sustained,  which  questions  were, 
4         in  substance,  as  follows:     Whether  he  advised 

or  directed  Mrs.  Otis  to  fire  the  shot,  or  to  fire 
at  the  place  she  did,  and  whether  he  knew  that  she  was 
going  to  fire  it.  Mrs.  Otis  was  asked,  an  substance,  as 
follows:  Whether  there  was  anybody  connected  with 
the  act  of  shooting,  and  whether  she  was  directed  by 
her  husband  to  fire  the  shot,  to  all  of  which  plaintiff's 
objections  were  sustained.  Mrs.  Otis  was  also  asked: 
'*You  may  state  whether  or  not  your  husband,  prior  to 
the  shooting,  said  anything  to  you  as  to  where  you 
should  shoot."  To  this  she  answered,  without  objec- 
tion, **He  did."  She  was  then  asked:  ** Where  did  he 
say  that  you  should  shoot  at  this  time?"  And  to  this 
plaintiff's  objection  was  sustained.  Offers  were  made, 
orally  and  in  writing,  by  defendant's  counsel,  of 
evidence  to  the  effect  indicated  in  the  questions 
objected  to.  They  offered  to  prove  by  Mrs.  Otis  that 
appellant  directed  her  '*to  shoot  at  the  hinge  on  the 
coalhouse  door,  which  hinge  was  close  to  the  ground, 
and  to  have  done  so  would  not  have  injured  anybody, 
and  the  accident  could  not  and  would  not  have 
occurred."  To  these  offers  plaintiff's  objections  were 
sustained.  Appellant  assigns  these  rulings  of  the  court 
as  error.  Surely,  the  evidence  offered  tended  to  neg- 
ative the  claim  of  appellee  that  appellant  suggested  and 
directed  the  shooting,  '*and  indicated  the  direction  in 
which  the  shot  should  be  fired. "  What  appellant  knew 
as  to  the  intention  of  Mrs.  Otis,  and  what  he  did  and 
said  at  the  time  of  the  shooting,  certainly  had  a  direct 
bearing  on  the  question  of  his  negligence.  In  support 
of  his  claim  that  appellant  is  liable  for  the  negligent 
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act  of  his  wife,  because  of  their  relation  and  his  being 
present  at  the  time  of  the  commission  of  the  wrong, 
appellee  cites  authorities  holding  that  in  such  case  a 
presumption  arises  that  the  wrong  was  committed  by 
the  consent  and  under  the  influence  of  the  husband. 
Such  is  not  the  case  presented  in  the  petition  nor  sub- 
mitted to  the  court ;  but,  if  it  were,  still  we  think  this 
evidence  should  have  been  admitted.  Appellant  con- 
cedes that  *'this  presumption  prevails  until  it  is  over- 
come or  overthrown  by  evidence.''  The  evidence 
rejected  certainly  tended  to  overcome  this  presumption, 
and  was,  therefore,  admissible  in  a  case  where  such  a 
presumption  was  relied  upon. 

III.  Appellant  complains  of  the  refusal  to  give 
three  instructions  asked.  The  first  one  asked  is  sub- 
stantially covered  by  the  eleventh,  quoted  above. 
The  second  and  third  refused  are  as  follows: 
5  '^(2)  If  what  the  defendant  Walter  E.  Otis  did 
by  way  of  directing  defendant  Lena  M.  Otis 
where  to  shoot  was  for  the  purpose  of  preventing  her 
shooting  at  the  place  where  it  might  endanger  others, 
and  which  directions,  had  they  been  obeyed,  the  acci- 
dent alleged  would  not  have  happened,  then  the  defend- 
ant W.  E.  Otis  would  not  be  liable  on  account  of  such 
directions.  (3)  If  the  defendant  Walter  E.  Otis  gave 
to  his  wife  any  direction  or  advice  as  to  the  place  she 
should  shoot,  and  which  she  did  not  follow,  but,  with- 
out his  consent  or  wish,  shot  at  another  place,  thereby 
causing  the  injury  alleged,  the  defendant  Walter  E. 
Otis  would  not  be  liable  on  account  of  said  direction  or 
advice.''  We  think  these  instructions  or  their  equiva- 
lent should  have  been  given  to  the  jury,  whether  we 
regard  the  liability  of  appellant  as  resting  upon  the 
charge  of  negligence  or  the  presumption  arising  from 
his  relation  to  Mrs.  Otis  and  his  presence  at  the  time 
of  the  shooting. 

As,  tot  the  errors  already  pointed  out,  the  judg- 
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ment  of  the  district  court  must  be  reversed  as  to  the 
appellant,  W.  E.  Otis,  and  as  a  retrial  may  follow,  we 
do  not  consider  the  further  claim  of  appellant  that  the 
verdict  is  not  supported  by  the  evidence.    Reversed. 


Petbb  Seibebt,  Appellant,  v.  Boyal   Lovell  et  al.^  ^m  m 
Members  of  the  Board  of  Supervisors. 

Jurisdiction :  to  kstablish  DRAnrAOs  district.    The  board  of  super- 

1  visors  acquires  jurisdiction  to  establish  such  district  when  the  stat- 
utory petition  therefor  is  filed  with  the  auditor,  and  while  the 
withdrawal  of  a  large  number  of  the  signers  is  matter  bearing  on  the 

2  propriety  of  making  the  improvement,  it  does  not  oust  the  jurisdio- 
tion.  Code,  1208-1209.  Acts,  Twentieth  General  Assembly,  ohap- 
ter  186,  section  2. 

Petitioners  need  not  reside  near  to,  or  have  interest  in,  the  improve- 

3  ment.  The  statute  simply  requires  that  they  be  legal  voters  of  the 
county. 

Appeal  from    Hancock  District   Court. — Hon.   P.  W. 

BuER,  Judge. 

Thursday,  December  13,  1894. 

Proceeding  by  certiorari  to  test  the  legality  of  the 
action  of  the  board  of  supervisors  of  Hancock  county, 
Iowa,  in  establishing  a  drainage  district.  Judgment 
against  plaintiff,  and  he  appeals. — Affirmed. 

The  facts  in  this  case  are  that  on  July  10,  1893, 
a  petition  was  filed  with  the  county  auditor  of  Hancock 
county,  Iowa,  signed  by  the  requisite  number  of  per- 
sons who  were  residents,  citizens,  and  legal  voters  of 
said  county,  asking  for  the  establishment  of  a  drainage 
district,  to  embrace  certain  lands  described  in  said 
petition.  A  proper  bond  was  filed,  conditioned  as  pro- 
vided by  law  in  such  cases.  On  the  same  date  the 
auditor  appointed  a  commissioner  and  engineer,  who 
examined  said  district  of  lands,  and  filed  his  report, 
with  plat  and  profile,  recommending  the  construction 
of  ditches  at  an  estimated  expense  of  nine  thousand, 
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six  hundred  and  fifty-seven  dollars  and  five  cents,  and 
an  estimate  that  four  thousand,  one  hundred  and  ten 
acres  of  land  would  be  benefited.  Thereafter,  and  on 
January  23,  1894,  the  report  was  placed  before  the 
board  of  supervisors  for  action,  and  the  time  for  its  con- 
sideration was  fixed  for  February  27,  1894,  and  the 
auditor  directed  to  give  notice  thereof.  Said  notice 
was  given.  On  the  day  set  for  hearing  a  remonstrance 
was  filed  by  a  large  number  of  persons  whose  names 
were  also  on  the  petition,  as  well  as  by  some  others, 
including  plaintifi^.  At  the  same  time  a  large  number 
of  persons  who  had  signed  the  petition,  as  well  as 
some  others,  signed  and  filed  a  protest  against  the 
establishment  of  the  proposed  ditch,  and  said  protest- 
ants  moved  the  board  to  dismiss  and  reject  the  petition 
because  it  did  not  have  the  number  of  signers  required 
by  law.  The  board  continued  the  heanng  until  April 
2,  1894,  when  the  protestants  objected  to  the  petition 
because  of  the  one  hundred  and  four  original  signers 
thereto  sixty-five  had  **  retracted"  their  names,  and 
signed  a  remonstrance ;  that  there  was  not  the  requisite 
number  of  petitioners  to  give  the  board  jurisdiction; 
and  that  the  number  of  acres  comprising  the  territory 
within  which  said  proposed  ditch  was  to  run  had  been 
in  some  places  diminished  and  in  others  increased  since 
the  petition  was  signed.  The  board  found  that  one 
hundred  and  four  legal  voters  had  signed  the  petition ; 
that  the  bond  was  filed  as  required  by  law ;  that  the 
auditor  appointed  a  commissioner,  who  made  proper 
report,  showing  the  necessity  for  such  drainage;  that 
the  petition  was  signed  by  the  required  number  of  legal 
voters;  and  approved  of  the  acts  of  the  auditor  and 
commissioner,  and  overruled  the  motion  to  dismiss  the 
petition  and  the  objections  filed  to  the  petition,  granted 
the  prayer  of  the  petitioners,  and  established  the 
drainage  district.  They  also  took  other  action  as  to  the 
ascertainment  of  damages  to  persons  affected  by  the 
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ditch.  This  proceeding  is  by  certiorari  to  test  the 
legality  of  the  board's  action.  On  the  hearing  the  dis- 
trict court  found  that  in  all  respects  the  law  had  been 
complied  with,  and  the  proceedings  were  approved, 
and  plaintiff  was  adjudged  to  pay  the  costs;  to  all 
of  which  he  excepted. 

Richard  Wilbur  and  C.  L.  Nelson  for  appellant. 

W.  E.  Bradford  for  appellees. 

KiNNE,  J. — I.  But  two  questions  need  be  consid- 
ered on  this  appeal:  First j  when  was  jurisdiction 
obtained  over  the  subject-matter  of  the  action;  and, 

second^  if  jurisdiction  once  attached,  could  the 
1  power  of  the  board  to  act  be  defeated  by  any 

subsequent  action  on  part  of  a  part  of  the  peti- 
tioners, by  their  protesting  or  remonstrating  or  with- 
drawing their  names  from  the  petition,  so  as  to  reduce 
the  number  of  petitioners  below  the  one  hundred 
required  by  the  statute!  The  law,  in  reference  to  the 
establishment  of  drains,  levees,  ditches,  and  water- 
courses is  found  in  chapter  2  of  title  10  of  the  Code  of 
1873,  and  in  chapter  186  of  the  Acts  of  the  Twentieth 
General  Assembly.  As  amended,  the  statute  requires 
that  ''whenever  the  petition  of  one  hundred  legal  voters 
of  the  county,  setting  forth  that  any  body  or  district  of 
land  in  said  county  *  *  *  is  subject  to  overflow ; 
or  too  wet  for  cultivation ;  and  that  in  the  opinion  of 
petitioners  the  public  health,  convenience,  or  welfare 
will  be  promoted  by  draining  or  leveeing  the  same,  and 
also  a  bond  *  •  ♦  shall  be  filed  with  the  county 
auditor,  he  shall  appoint  a  competent  engineer  or  com- 
missioner, who  shall  proceed  to  examine  said  district 
of  lands,  and  if  he  deem  it  advisable  to  survey  and 
locate  such  ditches,  drains,  levees,  embankments,  and 
changes  in  the  direction  of  watercourses  as  may  be 
necessary  for  the  reclamation  of  such  lands  or  any  part 


thereof.  *  *  *"  Section  2,  chapter  186,  Acts  of 
Twentieth  General  Assembly.  After  the  commissioner 
files  his  report  showing  the  necessity  for  the  improve- 
ment, the  probable  cost,  etc.,  it  is  provided  that  *'the 
county  auditor  shall  immediately  thereafter,  cause 
notice  in  writing  to  be  served  on  the  owner  of  each 
tract  of  land  along  the  route  of  the  proposed  levee, 
ditch,  drain,  or  change  in  the  direction  of  such  water- 
course, who  is  a  resident  of  the  county,  of  the  pend- 
ency and  prayer  of  such  petition,  and  the  session  of 
the  board  of  supervisors  at  which  the  same  will  be 
heard,  which  notice  shall  be  served  ten  days  prior  to 
said  session."  Code,  section  1208.  By  section  1209 
of  the  Code  it  is  provided  that  the  supervisors,  at  the 
session  set  for  such  hearing,  shall,  if  they  find  the  pre- 
ceding section  to  have  been  complied  with,  hear  and 
determine  the  petition ;  and  if  they  find  such  improve- 
ment necessary,  and  no  application  shall  have  been 
filed  for  damages  as  provided  in  the  next  section,  shall 
proceed  to  locate  and  establish  such  improvement. 
Provision  is  made  for  the  payment  of  damages  in  case 
any  are  claimed.  It  appears  that  prior  to  the  time  the 
remonstrances  were  filed  in  this  case  about  five  hun- 
dred dollars  had  been  expended  in  making  the  survey 
and  report  touching  the  proposed  improvement.  There 
is  no  question  that  the  petition  as  presented  to  the 
auditor  contained  the  requisite  number  of  petitioners, 
nor  is  it  questioned  that  at  the  time  the  board  acted 
upon  the  matter  enough  of  the  petitioners  had  pro- 
tested and  remonstrated  against  granting  the  prayer  of 
the  petitioners  to  reduce  the  number  of  petitioners 
below  the  legal  number  in   case    said    remonstrants 

and  protestants  should  be  treated  as  no  longer 
2         petitioners.        From    the     foregoing    statutes 

and  facts  it  is  clear  that  the  petition  was 
signed  by  the  requisite  number  of  legal  voters  of  the 
county,  and  that  such  a  petition  was  requisite  in  order 


to  confer  jurisdiction.  Now,  the  record  shows  that  the 
board  found  as  a  fact  that  the  petition  as  filed  con- 
tained the  required  number  of  petitioners.  That  was 
all  that  was  necessary  in  order  to  confer  jurisdiction 
when  the  finding  is  fully  sustained  by  the  facts,  as  it  is 
in  this  case.  We  hold,  then,  that  the  question  of  jur- 
isdiction is  to  be  determined  from  the  petition  as  it  was 
when  filed,  and  without  regard  to  the  subsequent  acts 
of  the  petitioners.  Richman  v.  Board,  70  Iowa,  630, 
26  N.  W.  Rep.  24,  and  77  Iowa,  513,  42  N.  W.  Rep. 
422.  So  far  as  afl'ecting  the  jurisdiction  which  had 
already  attached  was  concerned,  the  protests  and 
remonstrances  were  of  no  effect.  They  were  proper  to 
be  taken  into  consideration  by  the  board  in  passing 
upon  the  merits  of  the  petition,  but  they  were  not 
available  for  any  other  purpose.  It  must  be  remem- 
bered that  jurisdiction  did  not  attach  as  of  the  date 
when  the  board  acted,  but  as  of  the  date  when  the  legal 
petition  was  filed.  The  power  to  act  having  been  con- 
ferred upon  the  board  by  virtue  of  a  legal  petition,  it 
could  not  be  impaired  or  taken  away  by  the  protests, 
remonstrances,  or  attempted  withdrawals  of  some  of 
the  petitioners.  The  question  requires  no  further  con- 
sideration. 

n.  It  is  insisted  that  we  should  so  construe  the 
law  as  to  require  that  petitioners  should  reside  near, 
or  be  interested  in,  the  proposed  improvement.    To  do 

so  would  be  to  make  law,  not  to  construe  it. 
3         The  statute  contains  no  such  restriction.     All 

that  is  required  is  that  one  hundred  legal  voters 
of  the  county  shall  petition  in  order  to  set  the  machin- 
ery of  the  law  in  motion.  We  can  not  override  the 
plain  provisions  of  the  statute.  If  the  law  is  defective 
in  this  respect,  and  the  rights  of  citizens  not  properly 
protected,  resort  must  be  had  to  the  legislature  for 
relief.  The  decision  of  the  district  court  was  right,  and 
its  judgment  is  affirmed. 
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State  of  Iowa  v.  Geobge  Bradbury,  Appellant. 

Pra*ctioe.    Where  prosecutrix  makes  affidavit  that  defendant  did  not 
seduce  her,  testifies  to  the  contrary  on  the  trial,  and  facts  appear 
2    from  which  it  is  a  permissible  inference  that  the  affidavit  was  obtained 
by  duress,  the  whole  question  is  one  of  veracity,  and  for  the  jury. 

Oorroboration.    Where  a  jury  is  warranted  in  a  finding  that  defend- 
1    ant  wrote  unsigned  letters  which  corroborated  the  claim  of  seduction 
made,  this  is  sufficient  statutory  corroboration. 

Appeal  from  Folk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Thursday,  December  13, 1894*. 

The  defendant  was  indicted,  tried,  and  convicted 
for  the  crime  of  seduction,  and  he  appeals. — Affirmed. 

A.  A.  Haskins  for  appellant. 

John  Y.  Stone ^  attorney  general,  and  Thomas  A. 
Cheshire  for  the  state. 

EoTHROCK,  J. — The  alleged  seduction  is  claimed 
by  the  state  to  have  occurred  in  the  month  of  June, 
1892.  The  defendant  is  a  married  man,  and  the  com- 
plaining witness  is  an  orphan.  She  was  fifteen  years 
old  at  the  time  of  the  trial  in  the  court  below,  and  the 
trial  occurred  in  December,  1892.  She  was  living  as  a 
domestic  in  the  family  of  one  McMeekin,  next  door  to 
the  residence  of  the  defendant.  Defendant's  wife  and 
children  went  away  on  a  visit,  and  the  claim  of  the 
state  is  that,  shortly  after  her  departure,  the  defendant 
set  himself  about  the  business  of  seducing  the  orphan 
child.  Her  name  is  Jennie  Hall.  No  question  is  made 
as  to  her  previous  character.  She  was  a  member  of 
the  Christian   church,  and  an  attendant  at  Sunday 
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school.  She  belonged  to  a  Good  Templars'  lodge. 
She  was  a  regular  attendant  at  church,  Sunday  school, 
and  lodge.  She  claims  that  she  was  seduced  by  the 
defendant,  and  that  the  first  time  he  accomplished 
his  purpose  was  in  the  night,  in  the  barn  on  the 
lot  where  the  defendant  lived.  Her  account  of  the 
affair  is  that,  as  she  was  on  her  way  to  a  meeting 
of  the  Good  Templars'  lodge,  she  was  overtaken  on  the 
sidewalk  by  the  defendant,  and  that  he  induced  her  to 
abandon  her  purpose  to  attend  lodge,  and  go  walking 
with  him;  that  she  ^'begged  to  go  on  down  to  the 
lodge;"  and  that  she  said  a  good  many  times  that  she 
did  not  want  to  go  to  the  barn. 

The  first  proposition  made  by  counsel  for  appellant 
is  that  the  crime,  if  any,  was  rape,  and  not  seduction. 
Some  of  the  answers  made  by  the  child  on  cross-exam- 
ination, in  response  to  leading  questions,  if  taken  alone, 
seem  to  indicate  that  force  was  used.  There  was  a 
controversy  about  the  correctness  of  the  abstracts  in 
the  case,  which  compelled  us  to  resort  to  the  transcript 
of  the  evidence  as  taken  by  the  shorthand  reporter  on 
the  trial.  We  discarded  the  abstracts,  and  have  care- 
fully read  the  whole  of  the  transcript.  The  prosecuting 
witness  was  examined,  cross-examined,  and  re-exam- 
ined a  great  many  times,  with  all  the  repetition  of 
questions  usually  made  in  such  cases.  No  juror,  after 
hearing  her  whole  examination,  would  entertain  a 
thought  that  there  was  any  such  force  used  as  would 
constitute  rape.  If  her  account  of  the  matter  is  true, 
she  did  not  go  to  the  barn  by  force.  She  knew  by  the 
persuasion  and  promises  made  by  the  defendant  that 
the  purpose  in  going  to  the  barn  was  for  sexual  inter- 
course. When  the  court  interfered  with  the  examina- 
tion, and  she  was  allowed  to  detail  what  was  done  when 
they  went  to  the  barn,  which  it  is  not  proper  to  repeat 
here,  there  was  no  element  of  rape. 

Vol.  92  la— 33 
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It  is  insisted  that  there  is  no  evidence  corrobora- 
ting the  complaining  witness.     There  is  one  peculiarity 
in  the  case  not  common  to  cases  of  this  kind. 
1  The  complaining  witness  did  not  become  preg- 

nant. She  claims  that  the  defendant  had  sexual 
intercourse  with  her  some  four  or  five  times.  She  pro- 
duced a  number  of  unsigned  letters,  which  she  claims 
to  have  received  from  the  defendant  at  about  the  time 
of  these  illicit  relations.  The  defendant  denied  that  he 
was  the  author  of  the  letters.  That  question  was  sub- 
mitted to  the  jury.  These  letters  have  been  certified 
to  this  court,  together  with  a  specimen  of  the  defend- 
ant's handwriting,  which  he  wrote,  at  the  request  of 
the  county  attorney,  upon  the  trial.  The  defendant 
also  introduced  another  letter,  which  he  claimed  to 
have  written  to  his  wife  at  about  the  time  of  this 
trouble.  This  last  letter  was  of  no  consequence  of  itself. 
It  was  introduced  as  a  specimen  of  the  defendant's 
handwriting,  to  disprove  the  authorship  of  the  letters 
which  the  state  claims  he  wrote  to  the  prosecutrix.  It 
is  to  be  supposed  that  the  jury  found  that  the  defend- 
ant was  the  author  of  the  letters  in  dispute.  We  think 
that  such  a  finding  was  fully  authorized  from  the  com- 
parison of  the  writings,  and  from  other  evidence  in  the 
case  which  shows  that  the  defendant  was  infatuated 
with  the  child.  She  left  the  service  of  McMeekin,  and 
went  to  live  at  another  place.  Witnesses  testified  that 
he  followed  her  up,  and  was  ordered  away  from  the 
house.  One  witness  stated  that  defendant  came  to  the 
mill  of  the  witness,  and  inquired  for  the  girl,  and 
wanted  to  know  where  she  was,  and  said  his  name  was 
Brown.  There  are  other  corroborative  facts  and  cir- 
cumstances not  necessary  to  relate.  It  is  conceded  by 
counsel  for  appellant  that  if  the  defendant  was  the 
author  of  the  disputed  letters  the  complaining  witness 
was  fully  corroborated  as  to  the  fact  of  sexual  inter- 
course; and  an  examination  of  the  whole  record,  when 
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taken  in  connection  with  the  tender  years  of  the  prose- 
cuting witness,  satisfies  us  that  her  testimony  was  fairly 
corroborated  on  every  material  feature  of  the  case. 

It  is  urged  that  the  prosecuting  witness  should  not 
be  believed  because  about  a  month  before  the  trial  she 
made  an  affidavit  that  the  defendant  did  not 
2  seduce  her,  and  that  the  charge  in  the  indictment 
was  untrue.  It  is  true  she  signed  such  an  affi- 
davit. But  the  jury  were  fully  authorized  in  finding 
that  she  was  induced  to  do  so  by  threats  and  promises 
made  by  the  defendant. 

No  error  is  claimed  other  than  the  insufficiency  of 
the  evidence  to  sustain  the  verdict.  We  think  it  was 
ample,  and  the  judgment  is  affibmed. 


92    515 

105  ^1 

Sam  Cob  v.  Mbs.  M.  E.  Anderson  et  a?.,  Appellants.  jf~^ 

Presumptions:  payment.    PlaiDtifTs  case  was  the  introdaotion  of  lu  ^^^ 
two  notes.     The  one  first  due  was  for  two  hundred  and  thirty-three  ^^  5^\ 
2    dollars,  and  the  other  for  one  hundred  and  siztj-seven  dollars.    After  ^>^ 
both  were  due,  he  wrote  the  maker,  ''the  last  note  I  have  of  yours 
for  one  hundred  and  sixty-seven  dollars,  was  due  May  7,  1888,"  and 
asking  its  payment      Later  still,  plaintiff  made  an  indorsement  on 
the  note  for  one  hundred  and  sixty-seven  dollars,  the  one  due  last. 
Eeld,  the  presumption  of  nonpayment  through  possession  of  the  notes 
is  overcome  as  to  the  two  hundred  and  thirty-three  dollar  note. 

Praotioe.    Where  a  defect  by  nonjoinder  of  parties  defendant  appears 

on  the  face  of  the  petition,  it  can  not  be  raised  first  on  appeal,  but 

1    should  be  urged  by  demurrer,  or,  possibly,  answer  or  reply.    And 

there  will  be  no  remand  where  the  absent  parties  are  not  essential  to 

a  disposition  of  the  case  made. 

Appeal  from  Polk  District  Court. — ^Hon.  C.  P.  Holmes, 

Judge. 

Thuksday,  December  13,  1894. 

J.  0.  Anderson  made  to  plaintiff  his  two  promissory 
notes,  due  at  different  dates  and  for  different  amounts, 
secured  by  mortgage  on  real  estate.     J.  C.  Anderson 
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deceased,  and  the  defendants  are  his  widow  and  chil- 
dren, heirs  at  law.  It  d^es  not  appear  that  adminis- 
tration has  been  granted  upon  the  estate.  This  action 
is  in  equity  to  foreclose  the  mortgage,  and  no  personal 
judgment  is  asked.  The  answer  of  the  adult  defend- 
ants denies  information  and  belief  as  to  the  making 
and  delivery  of  the  notes  and  mortgage,  and  avers  that, 
if  such  notes  were  given,  they  have  been  paid;  and  the 
minor  defendants,  by  their  guardian  ad  litem,  answer, 
requesting  the  court  to  protect  their  interests.  The 
district  court  entered  a  decree  for  the  plaintiflE,  and 
defendants  appealed. — Modified  and  affirmed. 

A.  A.  Raskins  for  appellants. 

A.  L.  Steele  for  appellee. 

Gbanger,  C.  J. — I.  Appellants  insist  that  the 
suit  can  not  be  maintained,  because  of  a  defect  of  par- 
ties defendant,  an  administrator  of  the  estate  of  J.  0. 
Anderson  being  a  necessary  party.  We  need  not  deter- 
mine the  question,  for  the  reason  that  it  was  not  pre- 
sented in  time.  The  objection  goes  to  a  defect  of  par- 
ties defendant,  the  defect  being  of  nonjoinder. 
1  We  do  not  discover  that  the  objection  was  made 

until  in  this  court,  and  then  only  in  argument. 
The  question  is  not  a  jurisdictional  one,  and  under  the 
rule  cited  in  Bouton  v.  Orr^  51  Iowa,  473, 1 N.  W.  Rep. 
704,  such  a  defect  is  waived  unless  assailed  by  demur- 
rer, or  possibly  by  answer  or  reply.  In  this  case  the 
defect  of  parties,  if  there  was  a  defect,  was  plainly 
apparent  on  the  face  of  the  petition.  The  petition 
asked  for  relief  only  as  against  defendants,  and  that 
only  to  the  extent  of  foreclosing  their  interests.  At 
least,  the  abstract  does  not  indicate  more.  If  it  was  a 
case  where  the  relief  sought  could  not  be  granted 
because  of  the  absence  of  necessary  parties,  the  court 
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could  probably  remand  the  cause  for  further  proceed- 
ings.    See  ParsJtall  v.  Moody,  24  Iowa,  314. 

II.  The  two  notes  in  suit  were  executed  Decem- 
ber 7,  1886.  One,  for  two  hundred  and  thirty-three 
dollars,  became  due  nine  months  after  date. 
2  The  plaintiff  put  in  evidence  the  notes  and 
mortgage,  and  rested.  Defendants  then  put  in 
evidence  a  letter  written  by  plaintiff  May  14, 1888,  as 
follows: 

^^May  14, 1888. 
*'t7.  G.  Anderson. 

*'Dear  Sir:  •  •  •  The  last  note  I  have  of 
yours,  for  $167.00,  was  due  May  7,  1888,  and  I  have 
been  expecting  to  make  a  payment  on  my  mill  with  it. 
My  note  was  due  the  first  of  this  month,  but  I  could 
not  meet  it  until  I  get  that.  Please  let  me  know  about 
it,  and  what  day  I  had  better  come  over,  as  I  am  very 
busy,  and  don't  want  to  come  and  not  find  you  there. 
This  leaves  us  all  well.     Respectfully,     Sam  Coe." 

On  the  twenty-second  of  May,  1888,  a  credit  of 
one  hundred  dollars  was  indorsed  on  the  one  hundred 
and  sixty-seven  dollar  note.  It  is  urged  by  appellants 
that  the  evidence  shows  that  the  two  hundred  and 
thirty-three  dollar  note  had  been  paid.  It  seems  to  us 
that  is  the  correct  view  of  the  case.  The  only  evidence 
in  support  of  plaintiff's  claim  is  the  possession  of  the 
note;  and,  if  it  be  conceded  that  the  defendants  must 
overcome  the  presumption  arising  therefrom,  we  think 
the  evidence  is  sufficient  for  the  purpose.  The  first 
note,  by  its  terms,  matured  eight  months  before  the 
last  one.  An  obligation  of  plaintiff  matured  before 
the  last  note  in  suit  did.  The  plaintiff  seemed  pressed 
for  money  to  make  his  payment,  and  he  waited  for  the 
maturity  of  the  last  note,  and  then  gave  notice  that  it 
was  due,  and  urged  payment  in  order  to  meet  his  own 
obligation.  Then  when  he  receives  a  payment  he 
indorses  it  on  the  last  note  instead  of  on  the  first  one, 
and  that  had  been  due  eight  months  and  more.    The 
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record  is  without  a  word  of  explanation  why  this  should 
have  been  done.  The  indorsement  is  in  harmony  with 
what  we  regard  as  the  correct  meaning  of  the  letter 
wherein  the  one  hundred  and  sixty-seven  dollar  note 
is  spoken  of  as  **the  last  note  I  have  of  yours."  It  Ls 
difficult  to  believe  that  the  plaintiff  would  have  held 
the  two  hundred  and  thirty-three  dollar  note,  past 
due,  and,  without  any  reference  to  it,  have  asked  pay- 
ment  of  a  note  recently  due,  in  the  absence  of  some 
reason  for  so  doing;  and,  as  we  have  said,  the  record 
furnishes  no  explanation  for  such  a  course  of  conduct. 
Appellee's  construction  of  the  language  of  the  letter  is 
that  it  refers  to  the  last  note  of  the  series,  and  that  it 
was  for  one  hundred  and  sixty-seven  dollars.  There 
was  no  other  note  for  one  hundred  and  sixty-seven 
dollars,  so  the  expression  was  not  necessary  to  distin- 
guish between  two  notes  of  the  same  amount;  and  as 
to  the  series,  if  there  was  a  purpose  to  distinguish,  only^ 
the  words  are  not  the  natural  ones  for  such  a  purpose, 
for  he  speaks  of  that  note  as  the  last  he  has.  However^ 
if  the  words  are  doubtful,  the  words  and  acts  are  so 
out  of  harmony  with  ordinary  business  conduct  that  we 
think  the  presumption  arising  from  the  possession  of 
the  note  is  fairly  overcome.  There  is  some  other 
evidence  of  plaintiff's  conversation  with  Mrs.  Anderson 
and  her  attorney,  after  the  commencement  of  this  suit, 
that  to  some  extent  aids  our  conclusion.  We  think  the 
two  hundred  and  thirty-three  dollar  note  should  be 
treated  as  paid,  and  that  the  amount  of  the  mortgage 
indebtedness  should  be  fixed  by  crediting  the  one  hun- 
dred dollar  payment  on  the  one  hundred  and  sixty- 
seven  dollar  note,  and  granting  a  foreclosure  for  the 
unpaid  balance.  The  cause  is  remanded  for  that  pur- 
pose. Appellee  will  pay  the  costs  of  this  appeal. 
Modified  and  AFFiBBfED. 
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W.  H.  Grove,  Appellant,  v.  L.  Q-.  Allen.  ip_2^i 

83    519 

119    271 

Vacating  Higrhway:  Demand.    Code,  946.  relating  to  the  estAb- 

1  lishment  of  highways  and  allowances  of  damages,  does  not  proTide 
damages  for  a  vacation. 

Praotioe.    No  appeal  is  provided  from  an  allowance  of  damages  caosed 

2  by  the  vacation  of  a  highway.    Code,  959. 

Appeal  from  Story  District  Court. — Hon.  D.  B. 
HiNDMAN,  Judge. 

Thursday,  December  13,  1894. 

Plaintiff  claimed  three  hundred  and  fifty  dollars' 
damages  in  a  proceeding  on  the  petition  of  the  defend- 
ant and  others  to  vacate  a  certain  highway.  The 
appraisers  allowed  him  twenty-five  dollars,  and  the 
board  of  supervisors  increased  the  allowance  to  sixty 
dollars.  Plaintiff  served  notice  of  appeal  to  the  district 
court  upon  the  four  persons  whose  names  first  appear 
on  the  petition,  including  the  defendant,  but  not  upon 
the  county  auditor.  The  auditor  caused  a  complete 
transcript  to  be  filed  with  the  clerk  of  the  district  court, 
and  the  defendant  appeared  and  moved  to  dismiss  the 
appeal  on  the  ground  that  '*the  statute  has  made  no 
provision  for  an  appeal  in  such  cases,"  and  because  no 
notice  of  the  appeal  was  served  on  the  county  auditor. 
The  motion  was  sustained,  and  plaintiff  appeals. — 
Affirmed. 

D.  J.   Vinje  for  appellant. 

No  appearance  for  appellee. 
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Given,  J. — We  are  of  the  opinion  that  the 
motion    was    properly    sustained.      No     authority  is 

given  in  the  Code  for  allowing  damages  on 
1  account  of  the  vacation  of  a  public    highway, 

and  the  reason  is  apparent  when  we  consider  the 
difference  in  the  effect  between  establishing  and  vaca- 
ting a  highway.  In  establishing  public  highways, 
burdens  may  be  imposed  upon  the  individual  that  are 
not  common  to  the  general  public.  If  the  highway  be 
established  upon  his  land,  land  is  taken ;  or,  if  along 
his  line,  though  no  land  is  taken,  increased  burdens, 
in  the  way  of  fencing  and  the  like,  may  be  imposed. 
Not  so,  however,  in  vacating  a  highway.  Then  noth- 
ing is  taken  but  the  right,  held  in  common  by  the  gen- 
eral public,  to  travel  on  the  highway  so  long  as  it 
remains  such.  In  Brady  v.  Shinkle,  40  Iowa,  576, 
wherein  the  plaintiff  claimed  damages  on  account  of 
the  vacation  of  a  public  highway,  this  court  said:  *'A 
farmer  may  suffer  serious  loss  and  inconvenience  by 
the  vacation  of  a  highway  over  which  he  is  accustomed 
to  travel,  and  haul  the  productions  of  his  farm  to  mar- 
ket, though  his  land  abuts  upon  no  part  of  it.  All 
who  use  the  road  suffer  in  the  same  way.  While  one 
may  be  more  largely  injured  than  others,  he  yet  sus- 
tains damages  of  the  same  character  and  nature  which 
all  who  use  the  road — the  public  generally — suffer. 
While  the  road  exists,  he  has  a  right  to  the  easement. 
But  this  right  is  not  different  from  that  enjoyed  by  the 
public  generally.  His  right,  then,  is  such  as  is  enjoyed 
by  the  public.  His  damages  are  those  shared  by  the 
public  and  no  other.  It  is  well  settled  that,  in  such  a 
case,  recovery  can  not  be  had  by  a  citizen.  It  can  not 
be  claimed  that  plaintiff's  property,  by  the  vacation  of 
the  road,  is  taken  from  him  either  for  public  or  private 
use.  The  right  to  the  continuation  of  the  highway  held 
in  common  with  the  public,  if  it  exists,  can  not  be 
claimed  to  be  property  of  the  character  which  the  citi- 
zen holds  free  of  governmental  interference,   except 
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upon  receiving  therefor  due  compensation."  In  Ells- 
worth V.  Chickasaw  Go.^  40  Iowa,  571, — a  case  identi- 
cal in  principle  with  this, — the  ruling  in  the  former 
case  is  followed.  The  only  provision  in  the  Code  that 
even  seems  to  authorize  damages  on  account  of  the 
vacation  of  a  highway  is  in  section  946,  which  provides 
that  the  board  '*may  make  such  establishment,  vaca- 
tion, or  alteration,  conditioned  upon  the  payment  in 
whole,  or  in  part,  of  the  damages  awarded,  or  expenses 
in  relation  thereto.'*  As  said  in  Brady  v.  Shinkle^ 
supra:  '* These  provisions,  and  others  of  like  character, 
it  will  be  observed,  do  not  prescribe  in  what  cases 
damages  shall  be  allowed.  They  simply  prescribe  the 
proceedings  to  recover  and  enforce  the  payment  of 
damages  when  allowed.'' 

Our  conclusion  is  emphasized  by  the  fact  that  no 
provision  is  made  for  appeal  in  cases  like  this.    Section 
959  of  the  Code  expressly  provides  for  appeals 
2  from  the  final  decision  of  the  board  of  supervi- 

sors as  to  damages  in  cases  of  the  establishment 
of  highways.  If  damages,  as  here  claimed,  were  con- 
templated, surely  some  provision  would  have  been 
made  for  appeals  in  such  cases.  We  think  it  entirely 
clear  that  plaintiff  was  not  entitled  to  any  damages, 
and  that  his  appeal  was  properly  dismissed.  Affirmed. 


Sarah  Dunning  Ford  v.  John  H.   Krambeeb  et  al. 

Appellants;  Leveritt  Dunning  v.  Same; 

Sylvia  Dunning  Thayer  v.  Same. 

Construction  of  Will.    A  wUl  provided  that  lands  should  vest  in  a 
son  upon  the  remarriage  or  death  of  his  mother,  and  that  he  should 

1  pay  oertain  legacies  upon  attaining  majority,  "provided  he  is  then 
entitled  to  possession  of  said  lands,  if  not,  at  such  time  as  by  the 
terms  of  the  will  he  shall  oome  in  possession  thereof."  The  mother 
deeded  him  the  land  so  that  he  did  become  entitled  to  possession  on 

2  reaching  minority,  and  he  in  turn,  deeded  the  land  to  another  who 
assumed  the  legacies.  The  mother  remains  onmarried.  Reld,  the 
legacies  do  not  become  due  until  the  mother  marries  or  dies. 
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Appeals  from  Allamakee  District   Court. — ^HoN.  L.  0. 
Hatch,  Judge. 

Thursday,  December  13,  1894. 

Actions  to  recover  certain  legacies,  and  to  estab- 
lish liens  therefor  against  certain  real  estate.  Decrees 
for  plaintiffs.    Defendants  appeal. — Reversed. 

F.  S.  Burling  for  appellants. 

Stilwell  &  Stewart  for  appellees. 

Kinne,  J. — I.  These  three  cases  involve  the  same 
question,  and  will,  therefore,  be  determined  in  one 
opinion.  They  are  actions  at  law  for  the  recovery  of 
certain  legacies,  the  defense  being  that  the  legacies  are 
not  due.  The  facts  are  that  in  1876  David  Jemison 
made  his  will,  which  contained  the  following  provi- 
sions: ^^  First.  I  give  and  bequeath  to  my  wife, 
1  Sarah  Jemison,   during  her  natural  life,  or  as 

long  as  she  remains  my  widow,  the  southwest 
quarter  and  the  south  half  of  the  northwest  quar- 
ter of  section  24,  T.  96,  range  6;  the  northwest 
quarter  and  the  west  half  of  the  northeast  quarter  of 
section  25,  same  town  and  range;  also  five  hundred 
dollars  of  my  personal  estate,  and  all  household  goods. 
Second.  At  my  said  wife's  decease,  or  at  such  time  as 
she  shall  marry,  I  devise  to  my  son,  David  M.  Jemison, 
all  the  real  estate  described  as  my  wife's  dower,  by  his 
paying  to  my  daughter,  Frances  E.  Jemison,  the  sum 
of  $2,000,  to  be  paid  in  four  equal  annual  installments 
of  $500  each,  the  first  payment  to  become  due  when 
my  said  son  is  twenty-one  years  of  age,  provided  he  is 
then  entitled  to  the  possession  of  said  lands;  if  not,  at 
such  time  as  by  the  terms  of  this  will  he  shall  come  in 
possession  thereof.    He  is  also  to  pay  to  my  grand- 
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daughter,  Silvia  Dunning,  $500  one  year  after  the  last 
payment  to  said  daughter,  Frances,  and  $1,000  to  my 
grandson,  Leveritt  Dunning,  in  two  annual  payments 
of  $500  each,  the  first  payable  one  year  after  the  pay- 
ment to  Sylvia.  Also  $500  to  my  granddaughter, 
Sarah  Dunning,  one  year  after  the  last  payment  above 
mentioned.''  The  testator  died  December  25,  1879, 
and  his  will  was  duly  probated  in  1880,  his  estate  set- 
tled, and  the  administratrix  discharged  October  18, 
1881.  Augu3t  16,  1882,  Frances  E.  Jemison  (then 
Frances  E.  Eaton)  was  paid  the  two  thousand  dollars 
bequeathed  to  her,  and  David  M.  Jemison  was  released 
and  discharged  from  further  liability  therefor  under 
his  father's  will.  David  M.  Jemison  was  twenty-one 
years  of  age  on  January  29,  1889.  February  28,  1888, 
Sarah  Jemison  conveyed  to^  David  M.  Jemison  all  of 
her  interest  in,  and  to,  the  south  half  of  the  northwest 
quarter  and  the  north  half  of  the  southwest  quarter  of 
section  24,  in  township  96  north,  of  range  6  west,  of  the 
fifth  principal  meridian.  April  20,  1889,  she  conveyed 
her  interest  in  the  same  land,  also  in  all  that  part  of 
the  south  half  of  southwest  quarter  of  section  24,  town- 
ship and  range  aforesaid,  lying  north  of  the  highway, 
to  David  M.  Jemison.  May  6, 1889,  David  M.  Jemison 
conveyed  this  land  to  George  Lull  for  a  consideration  of 
four  thousand,  twenty-six  dollars  and  ninety-six  cents, 
subject  to  seven  hundred  and  fifty  dollars  of  the  two 
thousand  dollar  legacy  to  Silvia,  Leveritt,  and  Sarah 
Dunning,  which  seven  hundred  and  fifty  dollars  the 
grantor  agreed  to  pay  as  a  part  of  the  purchase  price 
of  said  land.  July  14,  Lull  conveyed  the  land  to 
defendant  Gerecke  for  six  thousand  and  fifty  dollars. 
This  deed  contains  the  following  provision :  ' '  Subject 
to  a  lien  of  about  $750  in  favor  of  Dunning  heirs  by 
terms  of  will  of  David  Jemison,  which  amount  grantee 
assumes  and  agrees  to  pay  as  part  of  the  purchase  price 
according  to  the  terms  of  said  will,  and  being  a  pro 
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roto  of  the  amount  payable  under  said  will.''  Sarah 
Dunning  intermarried  with  one  Ford.  David  M.  Jem- 
ison  is  living.  Sarah  Jemison  is  living,  and  has  never 
remarried.  Sarah  Jemison  joined  with  David  in  the 
deed  of  conveyance,  but  retained  her  life  interest  in  the 
proceeds  of  the  sale.  The  lower  court  entered  a  decree 
in  favor  of  the  plaintife  in  each  case,  as  prayed.  From 
such  decrees  the  defendants  appeal. 

II.  Are  the  legacies  in  question  duet  The  con- 
ditions of  the  will,  the  happening  of  which  was  neces- 
sary in  order  to  mature  the  legacies,  are  as  follows: 

^^At  my  said  wife's  decease,  or  at  such  time  as 
2          she  shall  marry,  I  devise  to  my  son,  David  M. 

Jemison,  all  the  real  estate,  *  *  *  by  his 
paying  to  my  daughter,  Frances  E.  Jemison,  the  sum 
of  $2,000,  to  be  paid  in  four  equal  annual  installments 
of  $500  each,  the  first  payment  to  become  due  when  my 
said  son  is  twenty-one  years  of  age,  provided  he  is  then 
entitled  to  the  possession  of  such  lands ;  if  not,  at  such 
time  as  by  the  terms  of  this  will  he  shall  come  in  pos- 
session thereof."  On  the  one  hand  it  is  contended 
that,  as  the  widow  is  alive,  and  has  never  remarried, 
David  M.  Jemison,  the  son,  is  not  entitled  by  the  terms 
of  the  will  to  the  possession  of  the  lands ;  hence  the  leg- 
acies are  not  due.  On  the  other  hand  it  is  said  that, 
the  deed  from  Sarah  Jemison,  the  widow,  to  David, 
the  son,  wherein  she  conveyed  to  him  her  life  estate  in 
the  lands,  having  been  executed  and  delivered  prior  to 
the  time  the  son  arrived  at  his  majority,  entitled  him 
to  possession  when  he  arrived  of  age;  that  the  widow, 
by  the  sale  to  the  son  of  her  life  estate,  terminated  the 
same  as  effectually  as  though  she  had  died.  We  must 
so  construe  the  will  as  to  effectuate  the  testator's  intent. 
These  legacies  matured  when  David  M.  Jemison 
became  entitled  to  the  possession  of  the  land  by  the 
terms  of  the  will;  that  is,  when  the  widow  died  or 
remarried,  providing  the  son,  David,  is  then  twenty-one 
years  of  age.     By  the  terms  of  the  will,  David  is  to  pay 
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them,  when  he  arrives  of  age,  if  at  that  time  his  mother 
has  died  or  has  remarried;  if  not,  then  whenever  one  of 
these  events  shall  happen  whereby  he  is  vested  with 
the  title  to  the  real  estate.  In  other  words,  it  is  not 
incumbent  upon  David  to  be^n  the  payment  of  these 
legacies  until  the  death  or  remarriage  of  his  mother, 
and  not  then  unless  he  has  arrived  of  age.  Now,  it  is 
true  that  David  has  arrived  of  age,  but  neither  of  the 
other  events  upon  which  the  maturity  of  the  legacies 
depend  has  happened.  They  are,  therefore,  not  due. 
It  matters  not  that  David  has  title  to  the  lands  by  deed 
from  his  mother,  and  that  he  has  conveyed  them  to 
parties  who  have  agreed  to  pay  these  legacies.  Accord- 
ing to  the  terms  of  the  will,  as  we  have  seen,  they  are 
not  yet  due.  The  title  to  the  land  vested  in  David, 
which  would  mature  the  legacies,  would  be  a  title  de- 
rived under  and  by  virtue  of  the  terms  of  the  will,  not 
by  means  of  a  voluntary  conveyance  from  his  mother, 
in  the  absence  of  the  happening  of  the  conditions  stated 
in  the  will.  The  decrees  of  the  learned  district  court 
were  erroneous,  and  for  the  reasons  stated  each  of  them 

is  BEVEBSED. 


Jennie  White,  Appellant,  v.  David  Gbay  and  S.  Gt.  g^  6851 
Undebwood;    Jennie  White,  Appellant,  v.        ^^  ^' 
David  Gbay  and  H.  F.  Hattenhaub. 

Praotioe:  Disoretion:  new  trial.  YHiere  an  attorney  told  his 
client  that  he  ooald  not  attend  to  his  case,  throogh  illness,  and  defend- 
ant did  no  more  because  he  understood  the  attorney  would  engage 
another  already  connected  with  the  case,  in  a  manner,  which  engage- 
ment was  by  reason  of  illness  not  made,  the  granting  of  a  new  trial 
on  account  of  unavoidable  casualty,  etc.  (Code,  3154,  paragraph  7), 
will  not  be  interfered  with. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N.  W, 
Maoy,  Judge. 

Thubsday,  Decembeb  13, 1894. 
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These  cases,  being  identical  in  their  facts  except  in 
one  particular,  are  submitted  together.  Plaintiff 
brought  these  actions  to  recover  upon  two  separate 
injunction  bonds  executed  by  the  defendant  Gray  as 
principal,  with  the  defendant  Underwood  as  his  surety 
on  one  and  the  defendant  Hattenhaur  as  his  surety  on 
the  other.  Judgment  on  default  for  want  of  answer 
was  rendered  against  the  defendants  in  each  case,  and 
after  the  term,  and  within  one  year,  they  filed  petitions 
for  new  trials.  Judgment  was  entered  granting  a  new 
trial  in  each  case,  and  from  these  judgments  the  plain- 
tiff has  appealed. — Affirmed. 

Harl  (&  McCabe  for  appellant. 

Sims  (&  Bainbridge  for  appellees. 

Given,  J. — Soon  after  the  service  of  the  original 
notices  in  these  cases  the  sureties  informed  the  defend- 
ant Gray,  and  it  was  understood  between  them,  that 
Mr.  Gray  should  take  charge  of  the  preparation  of  the 
defenses  in  each  action.  Paragraph  7  of  section  3154 
of  the  Code  provides  for  granting  new  trials  ''for 
unavoidable  casualty  or  misfortune  preventing  the 
party  from  prosecuting  or  defending."  It  is  upon  this 
ground  that  a  new  trial  is  asked,  and  it  is  contended 
that  Mr.  Gray  was  prevented  by  unavoidable  casualty 
and  misfortune  from  making  defenses  in  these  actions. 
It  will  serve  no  good  purpose  to  here  state  or  discuss 
at  length  the  facts  relied  upon  as  showing  that  the 
defendant  Gray  was  prevented  by  unavoidable  casualty 
or  misfortune  from  defending  in  these  actions.  It  is 
suflBcient  to  say  that  at  that  time  defendant  Gray  was 
involved  in  a  number  of  suits,  including  these,  in  which 
Mr.  N.  M.  Pusey  appeared  as  his  sole  attorney.  By 
reason  of  the  protractefd  illness  and  death  of  Mr.  Pusey's 
wife,  and  his  own  impaired  health,  he  was  unable  to 
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look  after  the  cases  for  Mr.  Gray,  and  so  informed 
him.  Jacob  Sims,  Esq.,  was  already  connected  with 
some  of  the  cases  as  an  attorney  representing  interests 
that  were  not  adverse  to  the  claims  of  Mr.  Gray,  and  it 
seems  to  have  been  understood  by  Mr.  Gray  that  Mr. 
Pusey  would,  for  him,  engage  Mr.  Sims,  either  to  assist 
or  to  take  charge  of  the  defenses  in  these  cases.  Rest- 
ing upon  this  understanding,  Mr.  Gray  awaited  notice 
from  his  attorney  before  doing  anything  further  in  the 
preparation  of  his  defenses.  It  is  denied  that  Mr. 
Gray  had  reason  to  believe  that  Mr.  Pusey  would  engage 
the  services  of  Mr.  Sims,  but  we  think  the  court  was 
warranted  in  so  finding  from  the  evidence,  and  that  the 
failure  to  defend  the  cases  was  because  of  Mr.  PUsey's 
omission  to  engage  the  services  of  Mr.  Sims,  and  that 
the  omission  was  because  of  the  unavoidable  casualties 
and  misfortunes  that  had  come  upon  Mr.  Pusey  at  that 
time.  The  particular  in  which  the  cases  differ  in  their 
facts  is  this:  At  the  time  of  commencing  the  actions, 
petitions  and  copies  were  filed,  and  the  filings  duly 
entered  upon  the  appearance  docket,  but  by  inadvert- 
ence the  copy  of  the  petition  in  the  case  against  Gray 
and  Underwood  was  indorsed  and  put  into  the  wrapper 
as  the  petition  in  the  case  against  Gray  and  Hatten- 
haur.  As  for  the  reasons  already  stated  we  think  the 
court  was  warranted  in  granting  the  new  trials,  we 
need  not  further  notice  this  inadvertence.  We  have 
examined  the  evidence  with  care,  and  reach  the  con- 
clusion that  there  was  no  such  abuse  of  the  discretion 
vested  in  the  district  court  in  granting  these  new  trials 
as  warrants  reversal  of  its  judgment.    Affirmed. 


State  op  Iowa  v.  David  Gillett,  Appellant.  m   ^ 

Oriiainal  Practice.    Where  the  body  of  an   indictment   sets  out  a 
1    breaking  and  entering  to  steal,  it  is  not  necessary  to  state  that  it  was 
in  the  nighttime,  it  is  immaterial  that  the  caption  accuses  of   "bur- 
glary/' and  evidence  as  to  the  said  breaking  is  receivable  thereunder. 
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Objbotions  were  made  that  minates  before  the  grand  Jury  "were  not 
taken  by  the  clerk  of  the  grand  jury  and  presented  with  the  indiot- 
8  ment  to  the  oonrt.  No  minntes  have  been  returned  showing  he  was  a 
witness,  identified  and  filed."  Whereupon  the  court  said,  "you  may 
have  them  filed  now,  and  the  same  are  marked  filed  now.''  No 
objection  was  made  to  this  order,  and  it  appears,  fairly,  that  the  min- 
'  utes  had  been  returned  but  were  not  marked  filed.  ReXd,  no  error 
in  allowing  witness  to  testify  for  the  state. 

Cautionino  witness.    The  court  may  tell  a  witness  that  he  is  an  unwiU- 
8    ing  one  and  direct  him  to  stand  aside  and  collect  his  thoughts. 

Appeal  from  Louisa  District  Court. — Hon.  D.   ByaN| 

Judge. 

Thubsday,  December  13,  1894. 

The  defendant  was  indicted  for  breaking  and 
entering  a  store  building  in  which  goods,  wares,  and 
merchandise  were  kept  for  sale,  use,  and  deposit,  with 
the  felonious  intent  to  commit  the  crime  of  larceny. 
There  was  a  trial  by  jury,  and  a  verdict  of  guilty,  and 
judgment  on  the  verdict.  Defendant  appeals. — Af- 
firmed. 

D.  N.  Sprague  for  appellant. 

John  Y.  Stone,  attorney  general,  and  Thos.  A. 
Cheshire  for  the  state. 

RoTHROCK,  J. — I.     The  caption  or  formal  aver- 
ments at  the  commencement  of  the  indictment  charged 
that  the  defendant  was  accused  ''of  the  crime  of  bur- 
glary committed  as  follows.''  The  charging  part 
1  of  the  indictment  did  not  aver  that  the  crime 

was  committed  in  the  nighttime.  It  is  claimed 
that,  as  the  crime  in  the  caption  of  the  indictment 
charged  burglary,  it  was  necessary  to  prove  that  a 
burglary  was  committed.  The  fact  that  the  pleader 
designated  the  crime  as  ''burglary''  in  the  caption  is 
immaterial.     The  body  of  the  indictment  describes  the 
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offense  as  one  committed  under  section  3894  of  the 
Code.  Indeed,  the  language  of  the  iudictment  is  in 
part  identical  with  that  in  said  section.  The  evidence 
tended  to  show  that  a  store  building  where  ''goods 
were  kept  for  use,  sale,  and  deposit''  was  broken  into, 
and  it  was  competent  evidence  under  the  indictment. 
See  State  v.  Franks,  64  Iowa,  39,  19  N.  W.  Rep.  832. 

II.  When  the  first  witness   was  called  by  the 
county  attorney,  counsel  for  the  defense .  objected  to 
the  witness  testifying,  because  the  minutes  of  his  testi- 
mony ''were  not  taken  by  the  clerk  of  the  grand 

2  jury  and  presented  with  the  indictment  to  the 
court.   No  minutes  have  been  returned,  showing 

he  was  a  witness,  identified,  and  filed."  In  answer  to 
the  objection  the  court  said:  "You  may  have  them 
filed  now,  and  the  same  are  marked  'filed'  now.'^ 
Although  the  objection  appears  to  be  that  the  minutes 
of  the  evidence  were  not  returned  with  the  indictment, 
yet  when  the  whole  record  is  considered  we  think  it 
fairly  shows  that  the  minutes  were  returned,  but  not 
marked  "Filed."  And  as  no  objection  was  made  to 
the  filing  as  ordered  by  the  court,  we  discover  no  error 
in  this  respect. 

III.  It  is  claimed  that  the  court  erred  in  stating 
to  one  of  the  witnesses  that  he  was  an  unwilling  wit- 
ness,and  directing  him  to  stand  aside  for  ten  minutes 

and  collect  his  thoughts,  and  excusing  him  for 

3  that  time.    We  discover  no  abuse  of  the  author- 
ity of  the  court  in  this  order.    It  was  evident, 

when  the  witness  returned  to  the  witness  standi  that 
his  testimony  showed  quite  plainly  that  he  was  just 
what  the  court  called  him.  His  testimony  after  having 
been  given  time  for  reflection  was  material  to  the  issue. 
He  showed  a  decided  inclination  not  to  answer  fairly 
when  first  on  the  stand,  even  when  confronted  with 
the  minutes  of  his  testimony  before  the  grand  jury. 
Vol.  92  la— 34 
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IV.  It  is  urged  that  the  evidence  was  insufl&cient 
to  authorize  a  verdict  of  guilty.  Without  setting  out 
the  testimony  of  the  witnesses,  which  we  have  carefully 
examined,  it  is  enough  to  say  that  we  think  it  was 
amply  sufiScient,  and  that  the  judgment  is  just,  and 
should  be  affibmed. 


First  National  Bank  of  Pipestone,  Minnesota,  v. 
iS   S^  Rowley,  Driggs  &  Humphreys,  Appellants. 

Partnerehip :  oontraot  for  benefit  of  third  perbons.    A  live  stock 

1  oommUsion  firm  authorized  a  bank  to  advance  money  to  a  buyer  and 
agreed  to  honor  the  bank's  drafts  for  such  advances.  Upon  a  change 
in  the  firm,  one  member,  who  was  also  a  member  of  the  old  one,  wrote 

2  the  buyer,  in  substance,  that  the  new  firm  would  continue  the  old 
arrangement.    He  showed  this  letter  to  the  bank  and  obtained  an 

4    advance  by  reason  of  it.    A  draft  drawn  for  it  was  not  accepted. 

2  Heldf  such  a  partnership  had  authority  to  make  such  a  contract 
through  one  of  its  members.     Knowledge  on  part  of  one  member  ou 

3  what  arrangement  the  buyer  was  shipping  is  the  knowledge  of  the 
firm,  though  the  partner  first  got  such  information  while  a  member  of 
the  old  firm.  At  any  rate,  a  knowledge  acquired  as  a  member  of  the 
former  firm  is  material  to  explain  what  "arrangement"  was  meant  by 

4  the  letter  written  after  the  formation  of  the  new  firm.  The  letter  was 
available  to  the  bank  npon  being  shown  it,  though  it  was  not 
addressed  to  it. 

Praotioe.    tt  is  not  error  to  overrule  a  motion  to  transfer  a  cause  con- 

5  taining  both  a  law  and  an  equitable  issue  to  the  law  calendar,  though 
no  motion  to  separate  or  other  challenge  was  addressed  to  the  petition. 

Appeal  from    Woodbvry  District  Cowrt. — Hon.  F.  E. 
Gaynob,  Judge. 

Thursday,  December  13, 1894". 

Suit  in  equity  to  establish  the  trust  character  of 
certain  funds  in  the  hands  of  the  defendants,  and  to 
recover  from  them  the  amount  of  a  draft  drawn  by  one 
H.  E.  Brandt  upon  defendants,  which  it  is  claimed  they 
agreed  to  pay.  Judgment  for  plaintiff,  and  defendant 
appeals. — Affirmed. 
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Lewis  &  Holmes  for  appellant. 

Joy  J  Call  (&  Joy  for  appellee. 

Deemer,  J. — In  the  year  1891,  a  copartnership 
doing  business  under  the  firm  name  of  Humphreys, 
Ryan  &  Sowers  was  engaged  in  the  live  stock  commis- 
sion business  at  Sioux  City,  Iowa.     This  firm, 
1  desiring  to  have  one  H.  E.  Brandt  purchase  live 

stock  for  them  in  southern  Minnesota  and  north- 
em  Iowa,  and  he  being  without  means,  applied  to  plain- 
tiff, a  national  bank  at  Pipestone,  Minnesota,  to  furnish 
Brandt  money  with  which  to  purchase  stock,  and 
promised  and  agreed  both  orally  and  in  writing  to 
honor,  and  pay,  all  drafts  upon  them  for  the  purchase 
price  of  the  stock.  Under  their  arrangement,  plaintiff 
paid  the  checks  of  Brandt  given  to  those  from  whom 
he  purchased  stock,  and  the  commission  firm  honored 
and  paid  all  drafts  drawn  by  Brandt  upon  them  for  the 
amount  of  money  paid  out  by  the  bank.  About  the 
first  day  of  June  the  firm  of  Humphreys,  Ryan  & 
Sowers  dissolved,  and  was  succeeded  by  Humphreys  & 
Ryan,  the  Humphreys  in  this  last  firm  being  the  same 
person  as  the  Humphreys  in  the  former  copartnership. 
This  firm  continued  the  arrangement  made  by  the  first- 
named  commission  house  with  the  plaintiff,  except  that 
they  agreed  to  pay  from  June  30  on  *'only  the  net  pro- 
ceeds from  the  sale  of  his  [Brandt's]  consignments,  up 
to  the  amount  of  the  total  cost  of  the  same."  Under 
this  arrangement  Brandt  continued  to  purchase  stock, 
which  was  paid  for  by  the  plaintiff,  and  Humphreys  & 
Ryan  honored  and  paid  drafts  drawn  by  Brandt  upon 
them,  representing  the  purchase  price  of  the  stock 
bought  by  him.  About  the  first  of  August,  1891,  the 
firm  of  Humphreys  &  Ryan  dissolved  and  Humphreys 
became  a  member  of  the  copartnership  known  as  Row- 
ley, Driggs  &  Humphreys,  the  defendants  in  this  case. 
It  is  contended  on  the  part  of  the  plaintiff  that  the 
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arrangement  had  with  the  two  prior  firms  was  continued 
with  the  defendants  and  that  the  defendants  agreed  to 
honor  all  drafts  drawn  upon  them  by  Brandt  for  the 
purchase  price  of  stock.  This  claim  is  denied  by  the 
defendants  and  this  is  the  main  question  of  fact  in  the 
case. 

There  is  no  doubt  in  our  minds  but  that  plaintiff 
had  the  arrangement  above  set  forth  with  the  two  first- 
named  firms,  with  which  Humphreys  was  connected, 
and  that  quite  an  amount  of  business  was  conducted 
under  this  arrangement.  It  also  appears  that  there 
was  a  loss  on  the  business  done  by  Brandt  for  these 
firms,  and  that  at  the  time  Humphreys  &  Ryan  quit 
business  Brandt  was  owing  them  more  than  six  hun- 
dred dollars.  The  amount  of  Brandt's  indebtedness  to 
Humphreys  &  Byan  was  turned  over  to  the  new  firm  of 
Rowley,  Driggs  &  Humphreys  as  part  of  Humphreys' 
investment,  and  treated  as  an  asset  of  the  new  firm. 
Brandt  continued  to  buy  cattle  for  the  new  firm,  with 
money  furnished  by  the  plaintiff;  and  the  defendant, 
in  the  months  of  October  and  November,  honored  and 
paid  two  drafts  drawn  by  Brandt,  just  as  the  other 
firms  had  done  before  them.  During  the  two  or  three 
days  prior  to  the  twenty-third  day  of  November,  plain- 
tiff paid  out  for  stock  purchased  by  Brandt  the  sum  of 
seven  hundred  and  fifty-nine  dollars  and  fifty-five  cents, 
and  at  the  time  of  the  shipment  of  the  stock  so  pur- 
chaised  Brandt  drew  a  draft  for  the  amount  on  the 
money  so  furnished  upon  defendants,  which  draft  the 
defendants  refused  to  accept,  and  the  same  was  pro- 
tested for  nonacceptance  on  November  25,  1891,  and 
returned  to  plaintiff.  It  appears  that  defendants  sold 
the  stock  shipped  about  the  time  the  draft  was  drawn, 
and  applied  the  net  proceeds  upon  the  account  of 
Brandt,  which  they  had  taken  from  Humphi-eys  as  a 
part  of  his  investment.  In  addition  to  the  fact  that 
Brandt,  with  the  knowledge  of  the  defendants,  or  at 
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least  with  the  knowledge  of  Humphreys,  a  member  of 
the  firm,  continued  to  buy  stock  and  ship  to  the  new 
firm,  as  he  had  done  for  the  two  former  ones,  and  in 
addition  to  the  fact  that  the  defendants,  or  Humphreys, 
knew  of,  or  must  have  known,  that  the  bank  was  fur- 
nishiog  money  to  pay  for  the  stock  purchased  by 
Brandt,  and  the  further  fact  that  the  defendants  cashed 
two  drafts  drawn  by  Brandt  upon  them  for  stock  so 
purchased  and  paid  for  by  the  plaintiflE,  we  find  that 
about  the  time  of  the  organization  of  the  defendant 
firm  Humphreys  wrote  Brandt  the  following  letter: 
''Sioux  City,  Iowa,  July  27,  1891. 

''Fbiend  Brandt: — After  August  1st  H.  &  R.  will 
close  up  their  business,  and  I  will  be  with  R.  &  D., 
making  it  Rowley,  Driggs  &  Humphreys.  I  take  your 
ace.  with  me,  and  you  will  have  the  same  treatment  as 
in  the  past.  I  will  stick  by  you,  and  I  want  you  to 
stick  by  me.  If  you  ship  any  time  before  Friday,  bill 
as  before ;  after  that  to  the  new  firm ;  and  I  will  pay 
your  drafts,  no  matter  whether  they  get  in  before  or 
after  August  1st.  I  am  sure  we  will  be  able  to  do 
better  by  all  my  friends.  I  will  handle  the  hogs,  and  I 
know  you  will  like  Charley  Driggs.  If  I  see  you  before, 
all  right;  if  not,  remember  me.  Market  seems  to  be 
going  down  on  both  cattle  and  hogs  slowly. 

''Your  friend,        S.  Gr.  Humphreys.'' 

And  after  the  defendant  firm  was  organized,  it,  by 
S.  Gt.  Humphreys,  a  member  thereof,  wrote  Brandt 
this: 

"Sioux  City,  Iowa,  August  3,  1891. 
"il.  E.  Brandty  Esq.^Pipestoney  Minn. 

"Dear  Sir. — Yours  of  the  2d,  referring  to  the  new 
arrangement,  at  hand,  and  in  reply  to  same  would  say 
your  acct.  with  H.  &  R.  has  been  transferred  to  us, 
and  we  will  be  pleased  to  continue  with  you  under  the 
same  arrangement  as  you  had  with  H.  &  R.  Just 
keep  on  as  you  have  been  lately,  slow  and  careful, 
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doing  the  best  you  can,  and  we  will  take  pleasure  in 
doing  our  part  at  this  end.     If  you  intend  coming  on 
Sunday  next,  let  us  know  by  Saturday's  mail  and  we 
will  meet  you  at  the  Gordon  Hotel. 
'* Yours,  truly, 
'^Rowley,  Driggs  &  Humphreys,  by  H." 
Brandt  took  this  last  letter  to  the  plaintiff,  and  on 
the  strength  of  it,  the  bank  says,  it  continued  to  pay 
for  stock  purchased  by  Brandt  as  it  had  done 

2  before.     The  writing  of  this  last  letter  is  not 
denied,  nor  is  it  questioned  but  that  it  was 

written  after  the  defendant  firm  was  organized.  But  it 
is  insisted — First,  that  the  letter  is  not  binding  upon 
the  defendants,  because,  although  Humphreys  had 
knowledge  of  the  previous  arrangements  made  by  the 
other  firms  of  which  he  was  a  member,  yet  such 
knowledge  was  not  the  knowledge  of  the  firm ;  and, 
second,  that  the  letter  was  not  addressed  to  the  plain- 
tiflE,  and  there  was  no  agreement  with  it  to  continue 
the  former  business  arrangement.  With  reference  to 
the  first  proposition,  it  can  not  be  doubted  that 
Humphreys,  as  a  member  of  the  defendant  firm,  had 
authority  to  make  the  agreement  it  is  claimed  he  did 
make,  for  it  was  within  the  scope  of  the  partnership 
business.  And  if  he  had  the  authority,  then  his 
knowledge  of  the  previous  arrangements  with  the  other 
firms  is  material  and  competent  to  show  the  extent  and 
character  of  the  agreement.  In  this  connection  it  is 
not  necessaiy  to  determine  whether  knowledge  gained 
by  him  while  a  member  of  the  other  firms  would  be 
binding  upon  the  defendant  firm  after  he  became  a 
member  of  it  or  not,  for  the  previous  arrangements  are 
considered  merely  to  determine  the  character  and 
extent  of  the  new  arrangement  made    by  the 

3  defendant  firm.     It  may  properly  be  said,  how- 
ever,  that  as    defendants    received    the  stock 

shipped  to  them  by  Brandt  with  knowledge  on  the 
part  of  one  of  its  members  as  to  how  it  was  shipped, 
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such  knowledge  is  binding  on  the  firm,  although 
acquired  in  the  first  instance  while  this  partner  was 
the  member  of  another  firm.  It  is  quite  clear  that  the 
letter  was  binding  upon  the  new  firm,  and  that  the 
* 'arrangement''  therein  referred  to  was  the  one  made 
by  the  other  firms,  of  which  Humphreys  was  a  mem- 
ber, with  the  plaintiff.  As  to  the  second  propo- 
4  sition,  it  is  true  that  the  letter  was  not  written 

to  the  plaintiflE,  but  the  evidence  establishes  that 
it  was  shown  to  the  oflScers  of  the  bank,  and  that  it 
acted  thereon ;  and  defendants  can  not  now  be  heard  to 
say  that  they  are  not  liable.  It  need  not  be  shown 
that  the  contract  was  made  directly  with  the  plaintiflEs, 
for  if  it  was  made  with  Brandt  for  the  benefit  of  plain- 
tiflEs, the  plaintiflEs  can  rely  upon  and  enforce  it. 
McHosev.  Duttony  55  Iowa,  728,  8  N.  W.  Rep.  667; 
Courtright  v.  Deeds y  37  Iowa,  503;  Johnson  v.  Collins^ 
14  Iowa,  64;  Johnson  v.  Knapp^  36  Iowa,  616;  Knott  v. 
Railroad  Co.,  84  Iowa,  462,  51  N.  W.  Rep.  57.  If  the 
contract  was  made  by  Humphreys,  and  was  within  the 
scope  of  the  business  of  the  defendant,  it  is  entirely 
immaterial  that  the  other  members  of  the  firm,  Rowley 
and  Driggs,  had  no  notice  or  knowledge  thereof.  The 
district  court  was  right  in  holding  that  an  arrangement 
was  made  with  Brandt  as  claimed ;  that  the  plaintiflE 
advanced  money  thereon,  and  is  entitled  to  recover 
the  net  amount  of  the  proceeds  from  the  sale  of  the 
stock  shipped  to  defendants,  to  wit,  six  hundred  and 
sixty-eight  dollars  and  twenty-six  cents  with  interest, 
which  we  understand  to  be  the  amount  allowed  by  the 
lower  court. 

II.  This  disposition  of  the  case  renders  a  consid- 
eration of  plaintiflE's  claim  to  an  equity  in  the  funds 
arising  from  the  sale  of  the  stock,  because  of  their 
trust  character,  wholly  unnecessary,  except  as  it  bears 
upon  a  motion  filed  in  the  case. 

III.  The  petition  in  the  case,  although  in  form 
containing  but  one  count,  yet  in  substance  was  com- 
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posed  of  two, — one  at  law,  to  recover  upon  the  agree- 
ment above  set  forth;  and  the  other  in  equity,  to 
impress  a  trust  upon  the  funds  received  by  defendants 
from  the  sale  of  the  stock  which  had  been  purchased 

with  plaintiflE^s  money.  No  motion  was  made 
5         to  separate  the   petition   into  counts,  nor  was 

there  any  attack  upon  it  in  any  manner  what- 
ever. But,  after  issues  were  joined,  defendants 
moved  to  transfer  the  whole  cause  to  the  law  calendar 
for  trial  to  a  jury.  This  motion  was  overruled,  and 
this  ruling  is  claimed  to  be  error.  The  ruling  was 
manifestly  correct.  It  would  have  been  error  to  have 
transferred  the  equitable  issues  to  the  law  side  of  the 
docket  for  trial  to  a  jury.  We  discover  no  error  in 
the  proceedings,  and  the  judgment  is  affirmed. 


L.  Knaebel  and  J.  J.  Tbaoy  v.  0.  D.  Wilson, 
Appellant. 

Landlord  and  Tenant :  mobtgaqinq  ptrruRK  orops.    A  landowner 

1  can  npt  mort^ic&ffd  future  orops  and  thereby  affect  the   rights  of  ten- 

2  ants  who  leased  and  entered  into  possession  before  the  mortgage 
was  made. 

Practice.    Conflioting  evidence  not  reviewed  on  appeal. 

3  Samb.    liCisconduot  in  argument  oan  not  be  shown,  on  appeal,  bj 
affidavits. 

Appeal  from  Harrison  District  Gowt. — Hon.  George 
W.  Wakefield,  Judge. 

Thursday,  December  13,  1894. 

Action  at  law  to  recover  for  the  conversion  of 
some  com  alleged  to  belong  to  plaintiffs.  Trial  to  a 
jury.  Verdict  and  judgment  for  plaintiffs,  and  defend- 
ant appeals. — Affirmed. 

J.  8.  Dewell  for  appellant. 
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S.  n.  Cochran  for  appellees. 

Deemer,  J. — The  defendant  is  a  constable  in 
Harrison  county,  and,  as  agent  for  one  Samuel  Haas, 
took  possession  of  a  certain  crib  of  corn  in  that  county, 
under  a  chattel  mortgage  made  by  one  Minnie  Murdock 
to  Haas  on  April  21,  1891.  The  plaintiffs  claim  to  be 
the  owners  of  one  half  of  the  corn  in  this  crib,  and  that 
the  defendant  wrongfully  converted  the  same  to  his  own 
use.  The  jury  found  that  plaintiffs  were  the  owners 
of  one  half  of  the  com  taken  by  the  defendant,  less 
the  amount  they  had  already  received.  It  is  insisted 
that  the  verdict  has  no  support  in  the  testimony,  and 
is  the  result  of  passion  and  prejudice.  The  evidence 
shows  that  some  time  in  January,  1891,  Haas  sold  the 
land  on  which  the  corn  in  question  was  grown  to  one 
Minnie  Murdock,  for  nine  thousand  dollars,  received  a 
small  cash  payment,  and  took  notes  and  mortgages 
for  the  balance.  He  claims  in  his  testimony  that  these 
mortgages  covered  all  the  corn  which  would  be  raised 
on  the  premises  during  the  coming  year,  but  this  is 
denied  by  the  plaintiffs.  It  is  not  essential,  however, 
that  we  determine  which  is  correct  in  this  controversy, 
for,  if  it  were  material,  it  is  evident  that  the  jury  was 
justified  in  finding  that  the  chattel  mortgage  executed 
at  the  time  of  the  sale  did  not  include  the  corn 
1  crop.  But  we  do  not  regard  this  a  controlling 
or  essential  question  in  the  case,  for  the  reason 
that  the  defendant  is  not  claiming  under  a  mortgage 
executed  at  the  time  of  the  sale,  but  upon  one  executed 
by  Murdock  to  Haas  the  twenty- first  day  of  April. 
The  evidence  tends  to  show  that  the  plaintiffs,  some 
time  in  the  month  of  March,  leased  the  premises  from 
Murdock  for  the  term  of  one  year,  and  were  to  turn 
over,  as  rent  therefor,  one  half  the  com  raised  thereon 
during  the  year  1891.  Defendant  denies  that  plaintiffs 
were  tenants  of  Murdock,  and  insists  that  they  were  em- 
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ployed  by  Murdock,  as  servants  or  agents  to  conduct 
the  farm  for  her.  On  this  proposition  there  is  a  square 
conflict  in  the  testimony,  and,  under  familiar  rules,  we 
can  not  disturb  the  finding  of  the  jury,  which  must 
have  been  that  plaintiffs  were  tenants  of  the  land. 

When  the  corn  matured,  it  was  gathered  by  the 
plaintiffs,  and  placed  in  a  crib  upon  the  premises. 
And  they  testify  that  they  divided  the  crib  into  equal 
parts  by  stretching  wires  through  it  near  the  center 
from  east  to  west,  and  by  use  of  wedges  at  the  bot- 
tom, so  as  to  distinguish  their  corn  from  their  land- 
lord's. After  the  division  of  the  crib,  plaintiffs  took 
from  the  north  end,  which  they  claimed  as  theirs,  four 
hundred  and  ninety-seven  bushels  of  com,  and  were 
proceeding  to  haul  it  away,  when  defendant  took  pos- 
session of  all  the  remaining  corn,  under  the  chattel 
mortgage. 

The  serious  dispute  in  the  case  is  as  to  the  num- 
ber of  bushels  of  corn  raised  by  the  plaintiffs  upon  the 
leased  land.  Plaintiffs  say  they  planted  one  hundred 
acres,  which  produced  an  average  of  thirty  bushels  to 
the  acre.  And  one  witness  for  plaintiffs  testifies  that 
he  measured  the  crib  after  it  was  full,  and  found  it 
was  seventy-one  feet  long,  eight  feet  wide,  and  twelve 
feet  high,  and  that,  according  to  the  usual  rule  it 
would  hold  something  over  three  thousand  bushels. 
When  the  defendant  hauled  the  corn  away,  it  meas- 
ured by  weight,  according  to  the  testimony,  one  thous- 
and, five  hundred  and  eighty-seven  bushels  and  ten 
pounds,  and  the  crib  measured  forty-four  feet  long, 
eight  feet  wide,  and  twelve  feet  high.  The  jury  found 
that  one  thousand,  eight  hundred  and  eighty-four 
bushels  of  com  were  raised  upon  the  premises  that 
year,  and  that  the  defendant  took  one  thousand,  five 
hundred  and  eighty-seven  bushels  thereof,  and  that 
plaintiffs  were  entitled  to  four  hundred  and  forty-five 
bushels,  which  they  found  to  be  worth  one  hundred  and 
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eleven  dollars  and  twenty-five  cents.  It  is  quite  evident 
that  some  of  the  witnesses  were  mistaken  as  to  the  di- 
mensions of  the  crib,  or  else  it  was  torn  down  and  recon- 
structed between  the  times  the  diflferent  witnesses  saw 
it.  And  it  may  be  true  that  the  jury  made  a  mistake 
in  their  finding  as  to  the  amount  of  corn  grown  upon 
the  land.  But  we  can  not  say  there  is  not  sufficient 
evidence  upon  which  the  general  verdict  can  stand. 
That  there  were  but  one  thousand,  five  hundred  and 
eighty-seven  bushels  of  corn  in  the  crib  when  defend- 
ant took  possession  of  it,  and  that  he  took  all  there 
was  in  it,  are  matters  about  which  there  is  no  dispute. 
There  is  testimony  from  which  the  jury  could  well 
have  found  that  plaintiffs  had  not  received  more  than 
four  hundred  and  ninety-seven  bushels  as  their  share 
of  the  crop.  There  is  also  testimony  that  two  hundred 
of  this  one  thousand,  five  hundred  and  eighty-seven 
bushels  of  corn  was  raised  by  one  Stevens,  who  was  a 
sublessee  of  the  land  under  the  plaintiffs,  and  that  this 
two  hundred  bushels  was  put  in  the  end  of  the  crib 
apportioned  to  Murdock.  With  these  figures  as  a 
basis,  the  jury  was  right  in  finding  that  the  defendant 
converted  four-  hundred  and  forty-five  bushels  of  the 
plaintiffs'  corn.  In  doing  this,  they  would  have  to  dis- 
regard the  estimates  made  by  the  witnesses  who  meas- 
ured the  crib,  and  the  opinions  of  the  plaintiffs  as  to 
the  amount  of  corn  raised  by  them,  but  this  they  had 
the  right  to  do.  We  think  we  have  demonstrated  that 
there  is  sufficient  testimony  to  sustain  the  verdict,  and 
that  we  can  not  disturb  it. 

II.     It  is  contended  on  the  part  of  appellant  that 
the  Haas  mortgage  covered  all  the  crops  grown  on  the 

premises  during  the  year  1891,  and  that  it  is 
2         prior  in  time  and  right  to  the  plaintiffs'  claim. 

We  have  already  noticed  the  question  as  to  the 
mortgage  which  it  is  claimed  was  executed  at  the  time 
of  the  sale  of  the  land,  and  as  it  is  apparent  that  the 
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mortgage  under  which  defendant  now  claims  was  exe- 
cuted after  plaintiffs  claim  they  leased  and  entered 
into  the  possession  of  the  land,  the  contention  is  with- 
out merit,  for  the  owner  of  the  land  could  not  mort- 
gage a  crop  he  did  not  own,  and  in  which  he  had  no 
title. 

III.  Complaint  is  made  of  certain  language  used 
by  counsel  for  appellee  in  his  closing  address  to  the 

jury.  His  remarks  are  attempted  to  be  shown 
3         by  afladavit  attached  to  the  motion  for  a  new 

trial.  The  remarks  attributed  to  him  are  denied 
in  an  afl5davit  filed  in  resistance  to  the  one  produced 
by  defendant.  We  have  repeatedly  held  that  we  can 
not  consider  such  affidavits.  Baybum  v.  BaUway  Co.y 
74  Iowa,  637,  35  N.  W.  Rep.  606,  and  38  N.  W.  Eep. 
520;  State  v.  demons,  78  Iowa,  123,  42  N.  W.  Eep. 
562;  Nelson  v.  Bailway  Co.,  77  Iowa,  405,  42  N.  W. 
Rep.  335. 

IV.  Criticism  is  made  of  the  instructions  given 
by  the  court.  So  far  as  we  can  observe,  they  fairly 
meet  the  issues  presented  by  the  pleadings,  and  were 
correct,  so  far  as  given.  If  defendant  desired  more 
explicit  ones,  it  was  his  duty  to  ask  them.  Appellees' 
motion  for  judgment  on  appeal  bond  is  sustained,  and 
judgment  ordered  accordingly.  We  discover  no  error 
in  the  record,  and  the  judgment  is  affibmed. 


State  of  Iowa  v.  Guy  Helm,  Appellant. 

Murder :  Bail.    One  charged  with  mnrder  in  first  degree  and  oonyioted 

12  of  the  second  degree  is,  in  effect,  acquitted  of  the  first  degree,  and 
when  his  conviction  for  mnrder  in  the  second  degree  is  set  aside  on 

13  appeal,  he  is  entitled  to  be  admitted  to  bail. 

Unoommunicated  threats  of  deceased  are  admissible,  where  self- 

7  defense  is  claimed,  as  tending  to  show  an  intent  on  his  part  to  oarry 

8  them  ont  in  the  encounter  between  himself  and  defendant. 

Instruotions.    The  court  need  not  give  one  which  contains  the  foreign 
6-9  words  '*quo  anitno." 


Digiti 


ized  by  Google 


Same.    The  word  ''oontradioted"  in  view  of  its  oontext,  means  disputed, 
10  not  disproved. 

Ptactice.  Where  deoeased  and  his  brother  are  charged  with  having 
assaulted  defendant  in  the  encounter  in  which  the  killing  was  done, 
8  it  is  not  error  to  allow  counsel  employed  bj  the  brother  to  close  the 
argument  for  the  state,  the  brother  not  being  on  trial  and  it  not 
appearing  that  counsel  acted  for  any  interest  special  to  his  employer. 
Nor  is  it  material  that  the  court  had  appointed  an  attorney  to  assist 
the  prosecution. 

MisooNDUCT  OF  oouNSBL.    Counsel,  to  explain  non  presence  of  witnesses 

4  for  the  state,  in  effect,  charged  in  the  closing  that  certain  witnesses 
for  the  defense  had  been  bribed.  The  court  approved  this  because  it 
was  in  response.  It  does  not  appear  that  the  charge  was  justified  or 
what  it  was  responsive  to,  except  that  the  defendant  had  called  atten. 

5  tion  to  the  failure  of  the  state  to  produce  such  witnesses.  Held, 
error. 

Failure  to  produce  witness.    The  state  is  not  bound  to  call  all  whose 
11    names  are  indorsed  on  the  indictment. 

1  Change  of  venue.    Where  evidence  of  prejudice  is  not  strong  and  in 

2  conflict,  overruling  of  motion  to  change  will  not  be  interfered  with. 

Appeal  from  Keokuk  District  Court. — Hon.  D.  Byan, 

Judge. 

Thubsdat,  Decembeb  13,  1894. 

The  defendant  was  accused  by  indictment  of  the 
crime  of  murder  in  the  first  degree,  was  tried  by  jury, 
found  guilty  of  the  crime  of  murder  in  the  second 
degree,  and  was  adjudged  to  be  imprisoned  in  the 
penitentiary  at  Ft.  Madison  at  hard  labor  for  the  term 
of  twenty  years.  From  that  judgment  he  appeals. — 
Reversed. 

C.  H.  Mackey  and  Q.  D.  Woodin  for  appellant. 

John  Y.  Stone,  attorney  general,  and  Thos.  A. 
Cheshire  for  the  state. 

Robinson,  J.  —On  the  first  day  of  October,  1892, 
one  Walter  Clark  was  shot  and  killed  by  the  defend- 
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ant.     The  killing  is  not  denied,  but  it  is  insisted  that 
it  was  done  in  self-defense. 

I.  The  shooting  occurred  a  short  distance  east  of 
Fremont,  in  Mahaska  county,  but  in  the  county  of 
Keokuk.  The  indictment  was  returned  by  the  grand 
jury  on  the  seventh  day  of  October,  1892,  and  on  the 
same  day  the  defendant  was  arraigned  and  pleaded  not 
guilty,  and  the  cause  was  continued.  On  the  first  day 
of  the  November  term  of  the  court  which  commenced 
on  the  twenty-second  day  of  the  next  month,  the  de- 
fendant filed  a  petition  for  a  change  of  the  place  of 
trial  from  Keokuk  county  to  some  county  of  the  dis- 
trict other  than  Mahaska  county.  The  peti- 
1  tion,  as  ground  for  removal,  alleged  excitement 

and  prejudice  against  the  defendant  in  the 
county,  and  was  supported  by  his  aflBdavit,  the  affi- 
davits of  his  two  attorneys  and  of  three  other  persons. 
The  affidavit  of  the  attorneys  was  the  only  one  which 
specified  facts  which  tended  to  show  excitement  and 
prejudice.  That  described  the  place  of  the  shooting, 
and  alleged  that  there  were  numerous  newspapers  in 
the  counties  of  Keokuk  and  Mahaska,  nearly  all  of 
which  had  given  what  they  claimed  to  be  the  facts  of 
the  case,  and,  as  thus  given,  they  showed  that  the 
defendant  had  deliberately  prepared  to  shoot  the 
deceased  on  the  night  he  was  killed ;  that  the  news- 
papers which  had  not  published  such  statements  were 
noncommittal;  and  that,  in  consequence  of  these 
facts,  there  was  great  excitement  and  prejudice  against 
the  defendant  in  both  counties,  and  for  that  reason, 
deeming  him  unsafe  in  Keokuk  county,  the  authorities 
had  removed  him  for  safety  to  the  jail  of  Linn  county, 
whore  he  remained  until  it  was  thought  safe  to  return 
him  to  Keokuk  county.  Numerous  counter  affidavits 
were  filed,  which  fully  contradict  the  allegations  of 
excitement  and  prejudice.  The  affidavit  of  the  sheriflE 
was  also  filed.    That  shows  that  the  defendant  was 


Digiti 


ized  by  Google 


Oct.  1894]  State  v.  Helm.  543 

removed  from  Keokuk  to  Linn  county,  in  consequence 
of  rumors  of  threatened  violence  to  him,  but  that  the 
day  after  the  removal,  the  rumors  were  ascertained  to 
be  without  foundation,  and  that,  after  remaining  in 
Linn  county  but  four  days,  the  defendant  was  returned 
to  Keokuk  county,  in  which  he  has  since  been  kept. 
The  showing  for  a  change  of  the  place  of  trial 

2  was  not  strong,  and  was  fully  rebutted  by  the 
counter  affidavits.     It  is  clear  that  the  district 

court  did  not  abuse  its  discretion  in  overruling  the 
petition  for  a  change.  State  v.  Foster,  91  Iowa  164,  59 
N.  W.  Eep.  9;  State  v.  Belvely  89  Iowa,  405,  56  N.  W. 
Eep.  548;  State  v.  Kennedy,  77  Iowa,  211,  41  N.  W. 
Eep.  609.  The  showing  for  a  change  of  the  place  of 
trial  considered  in  the  case  of  State  v.  Crafion,  89  Iowa, 
109,  56  N.  W.  Eep.  257,  which  is  relied  upon  by  the 
appellant,  was  much  stronger  than  that  made  in  this 
case. 

11.  G.  W.  LaflEerty  was  appointed  by  the  district 
court  at  the  request  of  the  county  attorney  to  aid  in 
the  prosecution  of  the  case.  The  county  attorney, 
Laflferty,  and  attorney  C.  M.  Brown,  were  present 
during  the  trial,  and  assisted  in  the  prosecution.  It 
also  appears  that  J.  B.  Bolton  was  employed  by 

3  Byron  Clark,  a  brother  of  the  deceased,  to  aid 
in  the  prosecution.   At  the  close  of  the  evidence, 

the  defendant  objected  to  Mr.  Bolton's  making  an 
argument  in  the  case,  especially  the  closing  one,  for 
the  reasons  that  the  other  attorneys  for  the  state  named 
had  assisted  in  the  trial,  that  Bolton  was  acting  for 
Byron  Clark,  and  that  the  evidence  showed  that,  in 
killing  Walter  Clark,  the  defendant  acted  in  self- 
defense,  against  a  joint  attack  made  by  Walter  and 
Byron.  •  The  objection  was  disregarded,  and  Bolton 
was  permitted  to  make  the  closing  argument  to  the 
jury.  In  this  there  was  no  error.  It  was  not  shown 
that  Bolton  was  employed  to  protect  any  interest  which 
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Byron  Clark  had  in  the  prosecution  separate  from  the 
state.  Clark  was  not  on  trial.  His  statement  is  that 
he  employed  Bolton  to  help  try  the  cause,  and  we  do 
not  discover  any  reason  for  concluding  that  Bolton 
sought  to  promote  any  special  interest  that  his  em- 
ployer may  have  had.  In  the  case  of  State  v.  Shreves, 
81  Iowa,  623,  47  N.  W.  Eep.  899,  it  was  held  admis- 
sible, under  the  existing  statutes,  for  a  prosecuting 
witness  or  a  party  complaining  to  employ  counsel,  with 
the  approval  of  the  court  and  county  attorney,  to 
assist  in  the  trial  of  a  criminal  case.  We  do  not  think 
the  fact  that  in  this  case  the  court  had  appointed  an 
attorney  to  assist  in  the  prosecution  had  any  material 
bearing  on  the  right  of  Byron  Clark  to  employ  Mr. 
Bolton,  so  long  as  his  employment  was  approved  by 
the  county  attorney  and  the  court;  and  the  record 
justifies  the  conclusion  that  there  was  such  approval. 
III.  In  the  closing  argument  of  the  state  to  the 
jury,  Mr.  Bolton  used  the  following  words:     *^Itell 

you,  gentlemen,  money  talks.  Oliver  Helm, 
4         Amanda  Helm,  and  Ed.   Short  were  witnesses 

before  the  grand  jury  and  at  the  coroner's 
inquest.  They  were  then  witnesses  for  the  state. 
Now  they  are  witnesses  for  the  defendant.  We  have 
been  prepared  for  this  thing.  We  knew  that  someone 
had  been  to  Ottumwa  and  Bonaparte,  and  were  pre- 
pared for  the  evidence  from  there. '^  The  defendant 
objected  to  these  remarks,  and  asked  the  court  to  have 
them  reduced  to  writing.  The  court  sent  a  bailiff  for 
the  reporter,  who  was  not  in  the  court  room;  but, 
before  the  reporter  appeared,  the  court  said,  in  the 
presence  and  hearing  of  the  jury:  *'We  will  not  wait 
for  the  reporter.  The  court  has  a  distinct  recollection 
of  the  language  used  by  counsel.  The  court  confeidered 
the  argument  legitimate,  but,  if  you  (addressing  an 
attorney  for  the  defendant)  want  the  remarks  made  a 
matter  of  record,  the  same  may  be  done.'^    The  record 
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shows  a  reason  for  the  statement  and  ruling  of  the 
court  in  words  as  follows:  *'The  judge's  reason  for  so 
remarking  that  he  so  regarded  the  remarks  made  by 
said  Bolton  to  the  jury  was  that  the  said  remarks  were 
in  reply  to  remarks  of  defendant's  attorney  that  the 
state  had  not  called  as  witnesses  Oliver  Helm,  Amanda 
Helm,  and  Ed.  Short,  witnesses  at  the  coroner's 
inquest,  and  before  the  grand  jury."  What  the  state- 
ments thus  made  on  behalf  of  the  defendant  were  is 
not  otherwise  shown  by  the  record.  The  defendant 
insists  that  he  was  prejudiced  by  the  statements  of 
Bolton,  especially  by  the  first  sentence,  and  that  its 
prejudicial  eflfect  was  greatly  increased  by  what  was 
said  by  the  court  in  apparent  approval.  The  inference 
which  would  naturally  be  drawn  from  the  words,  ''I 
tell  you,  gentlemen,  money  talks,"  taken  in  connection 
with  the  remainder  of  the  statement,  is  that  the  wit- 
nesses had  been  influenced  in  giving  their  testimony  by 
the  corrupt  use  of  money.  Their  testimony,  as  given 
on  the  trial,  was  favorable  to  the  defendant;  and  any 
unauthorized  statement  which  would  make  them  appear 
to  the  jury  to  be  less  credible  than  they  were  in  fact, 
would  have  been  prejudicial  to  him.  That  the  words 
in  question  were  calculated  to  cast  odium  upon  the 
witnesses  to  which  they  referred,  and  cause  their  testi- 
mony to  have  less  weight  with  the  jury  than  it  would 
have  had  if  the  words  had  not  been  spoken,  is,  we 
think,  evident,  and,  unless  justified  by  something 
shown  or  said  on  the  trial,  they  are  suflScient  reason 
for  reversing  the  judgment  of  the  district  court.  See 
Henry  V.  Railway  Co.y  70  Iowa,  233,  30  N.  W.  Eep. 
630;    Whitsett  v.  Bailway  Co.,  67  Iowa,  159,  25  N.  W. 

Rep.  104.  We  find  nothing  in  the  record  to  justify 
6         their  use.  The  names  of  the  witnesses  designated 

are  indorsed  on  the  indictment,  but  what  tes- 
timony the  witnesses  gave  before  the  grand  jury,  or 
at  the  inquest,  is  not  shown.  Nothing  set  out  in  the 
Vol.  92  la— 35 
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record  justifies  the  charge  of  bribery.  It  is  shown  that 
the  defendant's  attorney  referred  to  the  fact  that  the 
state  had  not  called  the  witnesses  named,  but  the  rea- 
son given  by  the  court  contains  no  intimation  that  any 
reference  was  made  to  the  use  of  money.  Our  atten- 
tion has  not  been  called  to  any  conflict  between  the 
testimony  given  by  these  witnesses  on  the  trial  of  the 
cause  and  that,  if  any,  which  they  gave  elsewhere;  and 
the  charge  that  they  had  been  bribed  to  testify  as  they 
did  was  not  authorized,  and  was  of  a  nature  to  be  prej- 
udicial. We  can  not  say  that  it  did  not  have  that 
eflfect. 

IV.  The  defendant  asked  the  court  to  instruct  the 
jury  as  follows:  ''(1)  When  the  question  is,  what  was 
Walter  Clark's  attitude  at  the  time  of  the  fatal  encoun- 
ter, recent  threats  made  by  him  may  become  relevant 
to  show  that  this  attitude  was  one  hostile  to  the  defend- 
ant, even  though  such  threats  were  not  com- 
6  municated  to  defendant.  The  evidence  is  not 
relevant  to  show  the  quo  animo  of  the  defendant, 
but  may  be  relevant  to  show  that,  at  the  time  of  the 
meeting,  the  deceased  was  seeking  defendant's  life. 

(2)  It  is  material  in  this  case  to  show  Walter  Clark's 
attitude  at  the  time  of  the  fatal  encounter,  and  for  that 
purpose  recent  threats  are  relevant  even  though  such 
threats    were    not    communicated  to  the  defendant. 

(3)  Recent  threats  may  become  relevant  to  show  that 
at  the  time  of  the  meeting  of  defendant  and  Walter 
Clark,  at  the  time  of  the  killing  of  Walter  Clark,  that 
Walter  Clark  was  seeking  defendant's  life."  Thfese 
instructions  were  refused,  but  in  lieu  thereof  was  given 
the  following:  * 'Evidence  has  been  oflEered  tending  to 
prove  that  at  Fremont,  a  few  hours  before  the  homi- 
cide, the  defendant  and  Walter  Clark  had  a  difficulty, 
disagreement,  or  quarrel,  and  that  at  that  time  certain 
threatening  language  was  used  by  the  said  Walter 
Clark  toward  the  defendant,  both  there  and  on  his  way 
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homeward.  These  statements,  both  in  whole  or  in 
part,  have  been  contradicted  by  other  evidence.  It  is 
for  you  to  determine  from  the  evidence  in  this  case 
whether  or  not  snch  threatening  language  was  used; 
and,  if  you  find  it  established  by  the  evidence  that 
such  threats  or  threatening  language  was  used  on  the 
part  of  Walter  Clark  at  the  time  in  question,  this  may 
be  considered  by  you  as  tending  to  prove  the  state  of 
feeling  of  said  Walter  Clark  at  the  time  of  the  conflict 
which  resulted  in  his  death;  and,  if  established,  it 
would  be  competent  evidence  bearing  upon  the  ques- 
tion as  to  whether  or  not  the  said  Walter  Clark  began 
the  conflict  or  was  the  assailing  party." 

The  appellant  criticises  this  paragraph  for  various 
reasons,  one  of  which  is  that  it  does  not  refer  to 
uncommunicated  threats.  This  is  not  well  founded. 
Some  of  the  evidence  tends  to  show  that  the  deceased, 
while  on  his  way  home  from  Fremont,  just  before  the 
shooting,  made  threats  against  the  defendant,  which 
were  not  communicated  to  him.  Those  are  referred  to 
in  the  charge,  and  are  necessarily  included  within  its 
provisions. 

Another  ground  of  criticism  is  that  the  paragraph 
quoted  does  not  state  that  threats  '*may  become  rele- 
vant to  show  that,  at  the  time  of  the  meeting, 
7  deceased  was  seeking  defendant's  life,'^  but 
restricts  consideration  of  them  to  the  question, 
'*Who  commenced  the  fight ?V  It  was  said  in  State  v. 
Malay y  44  Iowa,  114,  that  threats  not  communicated 
to  the  defendant  are  immaterial,  because  they  could 
not  have  influenced  his  conduct,  but  the  question  now 
before  us  was  not  considered  in  that  case.  In  State  v. 
Elliott,  45  Iowa,  490,  it  was  said  that  the  decided 
weight  of  authority  holds  that  threats  uncommunicated 
are  inadmissible,  and  that  '^the  only  exception  to  the 
rule  seems  to  be  that,  when  evidence  had  been  given 
making  it  a  question  whether  the  defendant  had  perpe- 
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trttted  the  act  in  defense  of  his  person  against  an 
attempt  to  mnrder  him  or  inflict  some  great  bodily 
injury  upon  him,  violent  threats  made  by  deceased 
against  the  defendant  a  short  time  before  the  occur- 
rence may  be  proved,  though  not  communicated." 
This  court  did  not  state  the  purpose  for  which  such 
evidence  may  be  received  in  the  exceptional  cases,  and 
what  that  purpose  is  has  not  been  decided  by  this 
court.  In  this  case  the  threat  alleged  to  have  been 
made  by  the  deceased,  and  not  communicated  to  the 
defendant,  was  that  the  deceased,  if  he  found  the 
defendant,  ^'would  cut  his  damned  guts  outi'^  It  was 
shown  that  there  was  an  affray  at  the  time  of  the  shoot- 
ing between  the  defendant  on. one  side,  and  the  deceased 
and  his  brother  Byron,  on  the  other,  during  which 
the  defendant  was  cut  twice  with  a  knife,  and  there  is 
evidence  which  tends  to  show  that  a  knife  was  found 
in  a  hand  of  the  deceased  after  he  was  shot.  The 
defendant  contends  that  the  wounds  received  by 
8  him  were  inflicted  by  the  deceased.  The  dis- 
trict court,  by  its  rulings  and  charges,  held,  in 
effect,  that  evidence  of  the  threat  was  competent  as 
tending  to  show  who  began  the  conflict,  but  not  to 
show  the  intent  with  which  it  was  commenced.  Threats 
against  the  life  of  a  person  charged  with  a  felonious 
homicide,  uncommunicated  to  him  at  the  time  of  the 
act,  are  not  admissible  to  show  the  motive  or  intent 
which  influenced  him  to  commit  it.  But,  if  it  be 
uncertain  and  material  to  determine  whether  the 
deceased  was  not  the  aggressor  in  the  conflict  which  led 
to  his  death,  the  better  rule,  in  our  opinion,  is  that 
evidence  of  recent  threats  made  by  the  deceased  against 
the  life  of  the  defendant  is  admissible  as  tending  to 
show  that  in  the  fatal  encounter  the  deceased  was  seek- 
ing to  carry  out  his  threats.  Wiggins  v.  People^  93  XJ. 
S.  465;  Stokes  v.  People,  53  N.  Y.  174;  Whart.  Crim. 
Ev.,  section  757,  and  notes  ^  Keener  v.  State^  18  Ga. 
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194;  Campbell  v.  People,  16  111.  18;  HoUer  v.  State,  37 
Ind.  57;  People  v.  Arnold,  15  Cal.  476;  People  v.  Scog- 
gins,  37  Cal.  676;  State  v.  Turpin,  77  N.  C.  473;  Bums 
V.  State,  49  Ala.  370. 

The  first  instruction  asked  by  the  defendant  was 

properly  refused  in  the  form  in  which  it  was  asked, 

for  the  reason  that  it  contained  words  not  in  the 

9  English  language,   which  the  jury  might  not 
have    understood;    but  the  instructions  asked 

embodied  a  correct  principle  of  law,  which  should  have 
been,  but  was  not,  set  out  in  the  charge. 

A  further  objection  made  to  the  paragraph  of  the 

charge  quoted  is  that  it  invaded  the  province  of  the 

jury  in  stating  that  certain  statements,  in  whole 

10  or  in  part,  had  been  contradicted  by  other  evi- 
dence. We  think  it  is  evident  from  the  para- 
graph as  a  whole  that  the  word  ^^contradicted,''  is  used 
in  its  ordinary  sense,  and  that  it  was  not  meant  to  say 
that  the  statements  had  been  disproved. 

V.  The  appellant  complains  that  the  state  did  not 
examine  as  witnesses    certain  persons  whose  names 

were  indorsed  on  the  indictment.     The   state 

11  was  not  under  obligation  to  call  such  persons 
as  witnesses.     State  v.  Dillon,  74  Iowa,  655,  38 

N.  W.  Rep.  525.  Moreover,  all  the  persons  referred 
to  testified  as  witnesses  for  the  defendant,  and  he  had 
the  benefit  of  their  knowledge. 

VI.  The  appellant  asks  that,  in  case  of  a  reversal 
of  the  judgment  of  the  district  court,  he  be  admitted  to 

bail.     The  trial  of  the  defendant  on  the  charge 

12  of  murder  in  the  first  degree,  and  his  conviction 
of  the  crime  of  murder  in  the  second  degree,  is, 

in  effect,  an  acquittal  of  the  crime  first  named,  and  he 
can  not  again  be  placed  on  trial  for  it.  State  v.  Tweedy, 
11  Iowa,  352;  State  v.  demons,  51  Iowa,  274^1  N.  W. 
Rep.  546.  He  now  stands  as  one  charged  with  the 
<3rime  of  murder  in  the  second  degree.     Section  4107 
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of  the  Code  provides  that  **all  defendants  are  bailable, 
both  before  and  after  conviction,  by  sufl&cient  surety, 
except  for  offenses  heretofore  panishable  with  death, 
under  the  laws  of  this  state,  where  the  proof  is  evi- 
dent or  the  presumption  great/'  The  crime  of  mur- 
der in  the  second  degree  has  not  heretofore  been  pun- 
ishable with  death  under  the  laws  of  this  state;  there- 
fore the  defendant  is  now  bailable,  unless  he  is  within 
the  provision  of  chapter  103  of  the  Acts  of  the  Seven- 
teenth General  Assembly,  That  provides  that  ''no 
defendant  convicted  of  murder  shall  be  admitted  to 
bail.''  In  Baldwin  v.  Westenhavery  75  Iowa,  547,  39 
N.  W.  Rep.  882,  it  was  contended  that  one  convicted 
of  murder  in  the  second  degree  was  entitled  to  be 
admitted  to  bail  while  his  appeal  from  the  judgment 
of  conviction  was  pending  in  this  court;  but  it  was 
held  that  such  a  case  was  covered  by  the  provisions 
of  chapter  103  quoted,  and  that  bail  could  not 
13  be  taken.  It  is  true  that  in  this  case  the  defend- 
ant has  been  convicted  of  the  crime  of  murder, 
and  he  appears  to  be  within  the  letter  of  the  statute; 
but  by  this  reversal  of  the  judgment  of  the  district  court 
that  conviction  is  set  aside,  and  although  the  defend- 
ant now  stands  charged  with  the  crime  of  murder  in 
the  second  degree,  yet  he  so  stands  as  one  unconvicted, 
and  is  entitled  to  the  rights  and  privileges  of  a  person 
in  that  condition.  It  follows  that  he  is  entitled  to  be 
admitted  to  bail,  and  the  amount  he  is  required  to  give 
we  fix  at  the  sum  of  five  thousand  dollars. 

The  judgment  of  the  district  court  is  bevebsed. 
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State  op  Iowa  v.  M.  Tennebom,  Appellant.  i36   473 

Arson:  Suffloienoy  of  Evidence.    A  fire  in  defendant's  building 

5  was  incendiary.  Six  of  his  relatives  and  friends  testify  to  an  alibi. 
One  woman  testified  she  saw  him  in  a  criminating  position.  The 
place  where  she  saw  him  was  in  shadow,  though  the  moon  was  shin- 
ing. Witnesses  said  that  this  witness  had  admitted  that  she  did  not 
know  the  man  to  have  been  defendant.    Conviction  upheld. 

Same  :  praotioe.    Witnesses  who  have  knowledge  of  the  value  of  certain 
4    lines  of  merchandise  in  a  given  city  may  testify  as  to  the  value  of  a 
stock  within  those  lines  without  having  made  a  thorough  examination 
of  it. 

Pbotino  title.    It  is  intimated  that  one  who  has  examined  records  on  the 

2  question  may  testify  as  to  title  of  realty.  But  the  question  is  not 
determined  because  other  testimony  showing  the  title  was  admitted 
without  sufficient  objection. 

Same.    Code,  3885,  makes  it  a  crime  to  set  certain  fires,  without  reference 
to  night  or  day.    An  indictment  under  it  need  not  aver  whether  the 

3  fire  was  set  during  one  or  the  other,  and  admits  testimony  that  it  was 
done  during  either. 

Indictment:  Ck>nstruction.    In  an  indictment  charging  the  setting 

1    fire  to  rags  in  a  cellar  under  a  building  set  on  a  certain  lot,  "owned  by 

G,"  th^  word  "owned"  refers  to  the  building  and  not  the  rags.     The 

following  instruction  is  disapproved  but  held  not  to  have  beenprejadi- 

6  cial:  "The  inferences  from  such  series  of  facts  above  referred  to 
must  be  fair  and  natural  inferences,  not  forced  or  artificial  ones. 
Such  inferences  of  fact  are  probable  ones,  and  should  be  necessary 
ones.  The  existence  of  one  of  such  inferences  should  be  proof  of  the 
existence  of  the  other." 

Appeal  from  Johnson  District   Court. — Hon.  S.  H. 
Fairall,  Judge. 

Thuesday,  Deoembeb  13,  1894. 

The  defendant  was  convicted  of  the  crime  of  set- 
ting fire  to  certain  material,  with  intent  to  cause  a 
building  to  be  burned,  and  adjudged  to  be  imprisoned 
at  hard  labor  for  the  period  of  four  years.  From  that 
judgment  he  appeals. — Affirmed. 
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Bailey  &  Murphy ^  G.  8.  Banck^  and  Geo.  A.  Ewing 
for  appellant. 

John  r.  Stoney  attorney  general,  Oeo.  W.  Ball^ 
county  attorney,  and  Bradley  d  Byington  for  the  state. 

Robinson,  J. — The  fire  in  question  was  discovered 
in  the  morning  of  March  29,  1893,  in  the  cellar  of  the 
south  half  of  a  two-story  brick  building  in  Iowa  City, 
owned  by  Margaret  GFrady.  At  that  time  the  cellar 
and  first  story  of  that  part  of  the  building  were  occu- 
pied by  defendant  with  a  stock  of  merchandise,  and 
used  as  a  grocery  store,  and  the  second  story  was  occu- 
pied as  a  place  of  residence  by  a  family  named  Bell. 
The  first  story  of  the  north  half  of  the  building  was 
occupied  as  a  restaurant,  and  one  of  the  rooms  in  the 
second  story  was  occupied  as  a  sleeping  apartment. 

I.     The  indictment  charges  that  the  defendant 
*'set  fire  to  a  great  amount  of  rags,  hay,  straw,  empty 
barrels,  empty  boxes,  and  barrels  of  kerosene  oil  then 
and  there  being  in  the  cellar  under  the  south 
1  half  of  a  two-story  brick  building,  situated  on 

the  north  half  of  the  south  seventy-two  feet  of 
lot  4,  in  block  64,  in  Iowa  City,  Iowa,  owned  by  Mar- 
garet Grady.''  The  appellant  contends  that  this  does 
not  aver  that  Margaret  Grady  was  the  owner  of  the 
building  described,  but  of  the  rags,  hay,  and  other 
material  specified,  which  were  in  the  cellar  occupied  by 
him ;  that  the  indictment  does  not  show  who  owned 
the  building;  and,  therefore,  that  evidence  to  show  the 
ownership  was  improperly  admitted.  We  do  not  think 
the  claim  can  be  maintained.  The  antecedent  to  which 
the  word  ^ 'owned''  contained  in  the  portion  of  the 
indictment  we  have  set  out  refers,  is  the  north  half  of 
the  part  of  lot  4  described,  and  the  building  thereon. 
That  is  the  fair  interpretation  of  the  indictment  author- 
ized by  grammatical  rules. 
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II.  Appellant  contends  that  the  court  erred  in 
permitting  the  state  to  show  by  parol  that  the  title  to 
the  part  of  the  lot  on  which  the  building  in  question 
stood  was  in  Margaret  Grady.  As  a  general  rule,  such 
evidence  is  not  competent  to  prove  the  title  to  real 
estate.  State  v.  Birmingham,  74  Iowa,  409,  38  N.  W. 
Rep.  121;  Davi3  v.  Strohm,  17  Iowa,  427.  To  that  rule 
there  are  some  exceptions,  and  it  was  intimated  in  the 
case  last  cited  that  the  testimony  of  a  witness  who  had 
ascertained  the  title  by  a  personal  examination  of  the 
records  of  the  county,  and  could  state  the  chain  of  title, 
so  that  the  deeds  themselves  or  copies  could  be  produc- 
ed, and  that  there  was  no  other  title  of  record,  might 
be  competent.  In  this  case  a  witness  was  permitted  to 
testify  that  his  occupation  was  that  of  an  abstracter  of 
land  titles ;  that  he  had  examined  the  public  records  of 
Johnson  county,  to  ascertain  in  whom  the  title  in  ques- 
tion was  vested,  and  had  learned  that  it  was  in 

2  Margaret  Grady.     Whether  this  testimony  was 

competent  we  need  not  determine,  for  the  reason 
that  the  husband  of  Margaret  Grady  was  permitted  to 
testify  that  she  owned  the  building  in  question,  and  a 
deed  to  her  for  the  portion  of  the  lot  on  which  it  stood 
was  introduced  in  evidence,  and  the  only  objections 
offered  to  the  testimony  of  the  husband  and  to  the 
deed  was  that  the  indictment  did  not  allege  title  in  Mrs. 
Grady.  That,  as  we  have  seen,  was  not  well  founded, 
and  we  are  satisfied  from  the  record  that  it  was  the 
only  objection  seriously  urged  to  the  testimony  of  the 
abstracter.  But,  if  it  be  conceded  that  his  testimony 
was  erroneously  admitted,  the  error  could  not  have 
been  prejudicial,  for  the  reason  that,  in  the  absence  of 
valid  objections,  the  title  was  sufficiently  proved  by  the 
husband  and  the  deed. 

III.  It  is  next  objected  that  the  indictment  does 
not  charge  whether  the  attempted  burning  was  in  the 
nighttime   or  daytime,   and  that  it  should,  for  that 
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reason,  be  held  to  charge  that  the  attempt  was  made  in 
the  daytime,  and  that  evidence  to  show  that  it  was 
made  in  the  nighttime  was  erroneously  admitted, 
over  the  objections  of  the  defendant.  Section  3880 
of  the  Code  refers  to  the  burning  of  inhabited  build- 
ings in  the  nighttime.  The  next  section  refers  to 
the  burning  of  such  buildings  in  the  daytime.  Sec- 
tion 3882  refers  to  the  burning  of  uninhabited  build- 
ings in  the  nighttime,  and  the  next  section  refers 
to  the  burning  of  such  buildings  in  the  daytime. 
These  sections  also  refer  to  boats  and  vessels.  Section 
3884  refers  to  the  burning,  either  in  the  nighttime  or 
daytime,  of  warehouses,  stores,  and  other  buildings 
not  mentioned  in  the  four  preceding  sections.  The 
next  section  refers  to  the  five  which  we  have  specified, 
and  is  as  follows:  **Sec.  3885.  If  any  person 
3  set  fire  to  any  building,  boat,  or  vessel  men- 

tioned in  the  preceding  sections  of  this  chapter, 
or  to  any  material  with  intent  to  cause  any  such  build- 
ing, boat,  or  vessel  to  be  burned  he  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  exceeding  five 
years,  or  by  fine  not  exceeding  one  thousand  dollars 
and  imprisonment  in  the  county  jail  not  more  than  one 
year.''  In  each  of  the  first  four  sections  cited,  the 
time  of  the  burning  is  made  an  important  element  of  the 
offense ;  a  burning  in  the  nighttime  being  regarded  as 
more  serious,  and  made  punishable  by  a  longer  term 
of  imprisonment,  than  one  which  occurred  in  the  day- 
time. But  the  time  of  the  day  is  not  an  element  of 
the  offense  for  which  section  3885  provides  a  punish- 
ment. The  offense  for  which  the  defendant  was  con- 
victed was  the  setting  fire  to  material  with  intent  to  cause 
the  building  described  to  be  burnt,  and  the  indictment 
was  drawn  under  section  3885,  and  was  sufficient  with- 
out any  averment  as  to  the  time  when  the  fire  was  set 
to  the  materials  described.  Evidence  to  show  that  the 
fire  was  set  as  alleged  was  admissible  without  regard  to 
the  hour  of  the  day  to  which  it  referred. 
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IV.  It  was  shown  that,  at  the  time  of  the  fire, 
the  defendant  had  insurance  on  his  stock  of  merchan- 
dise contained  in  the  building  in  question  to  the 
amount  of  two  thousand  dollars,  and  that  one-half  of 

that  had  been  in  force  but  a  short  time.     The 

4  state  introduced    witnesses    who  testified,    in 
effect,  that,  at  the  time  of  the  fire,  the  value  of 

the  stock  of  merchandise  in  the  building  did  not 
exceed  one  thousand  dollars.  The  appellant  complains 
of  the  testimony  of  these  witnesses,  on  the  ground 
that  it  was  not  shown  that  they  were  competent  to  tes- 
tify to  the  value  of  his  stock.  It  is  true  that  none  of 
these  witnesses  had  made  a  careful  examination  of  the 
stock  for  the  purpose  of  making  an  accurate  estimate 
of  its  value,  but  all  of  them  had  knowledge  of  the 
value  of  such  merchandise  in  Iowa  City  at  the  time  of 
the  fire,  and  were  competent  to  make  an  estimate  of 
the  value  of  that  owned  by  the  appellant.  That  they 
had  not  made  an  inventory,  nor  even  a  thorough 
examination  of  it,  was  a  fact  to  be  considered  by  the 
jury  in  weighing  their  testimony,  but  it  did  not 
authorize  its  rejection  by  the  court. 

V.  The  appellant  contends  with  much  earnest- 
ness that  the  verdict  of  the  jury  is  not  supported  by 
the  evidence,  and  whether  the  claim  thus  made  is  well 

founded  is  the  most  serious  question  in  the  case. 

5  The  fire  was  first  s^n  about  2  o'clock  in  the 
morning,  in  rags,  hay,  barrels,  and  other  ma- 
terials in  the  cellar  occupied  by  the  defendant.  Boxes 
and  barrels  had  been  moved  from  the  north  to  the 
south  side  of  the  cellar  since  6  o'clock  in  the  afternoon 
of  the  preceding  day,  and  arranged  so  that  they  would 
bum  readily.  Several  kerosene  barrels  had  been  placed 
there,  and  in  them  were  holes,  which  had  been  bored 
that  night.  A  barrel  nearly  full  of  kerosene  oil  had 
been  left  in  the  storeroom  the  night  before.  When  the 
fire  was  discovered,  that  barrel  was  nearly  empty,  and 
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the  floor  of  the  room  was  saturated  with  oil,  some  of 
which  appeared  to  have  been  spread  with  a  broom. 
These  and  other  facts  show  clearly  that  the  fire  was  of 
incendiary  origin,  and  we  do  not  understand  that  this 
is  disputed.  But  the  defendant  testifies  that  he  locked 
and  left  his  part  of  the  building  at  about  9  o'clock  in 
the  evening,  and  went  at  once  to  his  home,  where  he 
remained  continuously  until  after  the  fire  had  been  dis- 
covered; that  his  wife  was  confined  to  her  bed;  and  that 
he  and  others  spent  the  evening  with  her ;  and  that  they 
did  not  retire  until  a  few  moments  before  the  fire  was 
discovered.  He  is  corroborated  in  this  by  his  wife,  his 
mother  and  sister,  his  wife's  mother,  sister,  and  broth- 
er, and  a  friend  of  the  family,  all  of  whom  claim  to 
have  been  at  his  home  and  in  the  room  with  him  until  he 
retired,  and  two  of  whom  claim  to  have  retired  with  him. 
The  only  direct  testimony  that  he  was  at  his  place  of 
business  at  the  time  of  the  fire  was  given  by  Mrs.  Bell. 
She  states  that  she  was  sick  the  night  of  the  fire,  and 
occupied  the  east  room  of  the  second  floor  of  the  build- 
ing, alone;  that  she  did  not  rest  well;  that  after  mid- 
night she  heard  a  noise,  and  raised  up  and  listened; 
that  she  heard  a  key  inserted  in  the  back  door  of  the 
storeroom  below,  heard  the  door  opened,  and  the  key 
pulled  out;  heard  the  door  closed  and  locked,  and 
heard  a  man  walking  on  the  floor;  afterward  she  did 
not  hear  him  for  a  time,  and,  then  **heard  boxes  or  bar- 
rels or  something  making  quite  a  racket  *  *  *  quite  a 
While ; ''  that  she  then  again  heard  walking  on  the  floor, 
and  finally  heard  the  key  turned  in  the  door  and  the 
door  opened;  that  she  then  went  to  the  window  im- 
mediately above  the  door,  raised  it,  and  looked  out; 
that  a  man  was  standing  on  the  platform,  who  had 
locked  the  door;  that,  when  she  raised  the  window  and 
looked  out,  he  looked  up ;  that  she  looked  in  his  face, 
and  saw  that  it  was  the  defendant;  and  that  he  then 
ran  away.    It  was  shown  that  at  this  time  there  was 
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bright  moonlight,  but  that  a  man  on  the  platform  must 
have  been  in  the  shadow  of  the  building.  Several 
witnesses  testify  that  they  heard  Mrs.  Bell  state  a  short 
time  after  the  fire  that  she  did  not  know  who  the  man 
she  saw  was.  The  conflict  in  the  evidence  thus  estab- 
lished was  serious,  but  it  was  for  the  jury  to  determine 
who  l;iad  told  the  truth,  and  we  can  not  say  that  their 
decision  is  not  sufficiently  supported  by  the  evidence. 

YI.  The  appellant  insists  that  numerous  errors 
were  committed  by  the  court  in  admitting  and  reject- 
ing evidence,  in  its  charge  to  the  jury,  and  in  other 
matters.  We  have  examined  all  questions  presented 
by  the  record  with  care,  but  do  not  find  any  reason  for 

disturbing  the  judgment  of  the  district  court. 
6  The  ninth  paragraph  of  the  charge  can  not  be 

commended,  but  it  could  not  have  been  preju- 
dicial to  the  defendant.    Affibmed. 
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John  P.  Burke,  Appellant,  v.  C.  D.  Dillin,  0.  M.     |^,^  mj 
Witt  et  al. 

Contract :  Consideration.    For  his  own  good,  the  holder  of  a  second 

1  mortgage  agreed  with  the  holder  of  the  third  to  keep  the  interest 

2  on  the  first  mortgage  paid,   if  the    holder  of   the    third  mortgage 

3  would,  for  a  fixed  time,  forbear  a  foreclosare  to  which  he  was  then 

4  entitled.    The  second  mortgage  holder,  instead,  took  an  assignment 

5  of    interest  coupons  attached  to  said   first  mortgage.    Before  the 

6  maturity  of  the  coupons  the  second  mortgage  was  foreclosed  and  the 

7  holder  of  the  third  was  a  party.   The  first  was  also  foreclosed  and 
10  redeemed  by  the  holder  of   the   third  without  knowledge  that  the 

8  holder  of  the  second  was  asserting  said  coupons  against  him.     Held, 

9  the  agreement  was  on  sufficient  consideration.  The  foreclosure, 
before  maturitj^of  the  coupons,  does  not  estop  the  holder  of  the 
third  mortgage  from  resisting  the  collection  of  said  coupons. 

Appeal  from   Pottawattamie  District  Court. — Hon. 
N.  W.  Macy,  Judge. 

Fbiday,  Decembeb  14,  1894. 
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Action  in  equity  to  foreclose  a  mortgage.     Decree 
for  defendants.    PlaintiflE  appeals. — Affirmed. 

Flickinger  Brothers  for  appellant. 

Shea  A  Oalvin  for  appellees. 

KiNKE,  J. — I.  The  facts  in  this  case,  as  disclosed 
by  the  record  are  as  follows:  December  1, 1885,  H.  0. 
Eice  owned  the  land  in  controversy,  and  also  the  north- 
west quarter  of  section  28,  in  township  76,  range  41,  in 
Pottawattamie  county,  Iowa.  .On  that  date  he  exe- 
cuted a  mortgage  to  J.  W.  Squires,  trustee,  for  five 
thousand  dollars,  upon  the  whole  of  his  land, — four 
hundred  and  eighty  acres  in  all.  To  the  mortgage  or 
bond  there  were  attached  ten  interest  coupons,  each 
calling  for  the  payment  of  one  hundred  and  seventy- 
five  dollars,  and  due,  respectively,  on  the  first  days  of 
June  and  December  of  each  year.  Afterward,  Rice 
became  indebted  to  one  Clapp,  and  executed  a  mort- 
gage to  him  upon  three  hundred  and  twenty  acres  of 
said  tract,  not  including  the  quarter  in  section  28.  This 
mortgage  was  for  two  thousand,  six  hundred  dollars. 
Subsequently  Rice  executed  a  mortgage  to  defendant 
Dillin  for  one  thousand,  one  hundred  and  forty- 
three  dollars  on  the  same  land  covered  by  the  Clapp 
mortgage.  Still  later.  Rice  executed  a  mortgage  to  the 
defendant  Witt  for  five  hundred  and  forty-three 
1  dollars  on  the  land  included  in  the  Clapp  mort- 

gage. December  15,  1888,  the  claims  of  Dillin 
and  Witt  were  past  due,  and  they  were  proposing  to 
foreclose  their  mortgages,  when,  at  the  instance  of 
Lodge,  a  member  of  the  firm  of  Lodge  &  Henry,  above 
referred  to,  Dillin  and  Witt  entered  into  a  written  con- 
tract with  Lodge  &  Henry,  the  then  holders  of  the  sec- 
ond mortgage,  and  with  Rice,  the  mortgagor,  whereby 
Lodge  &  Henry,  as  holders  of  the  second  mortgage, 
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agreed  to  keep  paid  all  taxes  and  interest  on  the  first 
and  second  mortgages  on  said  land,  and  not  to  allow 
in  any  manner,  the  liens  senior  to  the  third  mortgage 
of  Dillin  and  the  fourth  mortgage  held  by  Witt  to  grow 
larger  than  they  then  were,  in  consideration  of  which 
Dillin  and  Witt  agreed  not  to  commence  foreclosure  of 
their  mortgages  prior  to  December  1,  1890.  If,  how- 
ever, the  taxes  were  not  paid  when  due,  and  the  interest 
on  said  first  and  second  mortgages  should  become 
delinquent,  then  Dillin  and  Witt  might  foreclose  their 
mortgages.  A  few  months  after  this  agreement 
had  been  entered  into.  Lodge  &  Henry  proceeded  to 
foreclose  the  Clapp  mortgage,  then  held  by  them,  and 
procured  a  decree  of  foreclosure  thereon  in  the  district 
court  of  Pottawattamie  county,  and  sold  the  half  sec- 
tion for  three  thousand,  four  hundred  and  thirty-one 
dollars  and  sixteen  cents,  the  full  amount  of  their 
claim.  This  sale  occurred  on  June  10,  1889,  and  the 
land  was  purchased  by  Lodge  &  Henry.  March  10, 
1890,  Dillin,  as  a  subsequent  lienholder,  redeemed  the 
half  section  from  the  Lodge  &  Henry  sale  by  paying 
to  the  clerk  of  the  court  the  amount  of  Lodge  & 
Henry's  bid,  with  interest  at  ten  per  cent  thereon. 
Lodge  &  Henry  received  and  receipted  for  this 
2  redemption  money.  Before  making  this  redemp- 

tion, Dillin  procured  an  abstract  of  title  to  the 
land,  and  discovered  that  upon  the  records  of  the 
county.  Squires  appeared  to  be  the  owner,  as  trustee, 
of  the  five  thousand  dollar  mortgage  which  had  been 
given  by  Rice  to  him.  Dillin  also  caused  inquiry  to  be 
made  at  Squire's  office  as  to  the  condition  of  the  inter- 
est payments  on  said  mortgage,  and  was  informed,  as 
some  of  the  evidence  shows,  that  all  the  interest  had 
been  paid  up  to  December  1,  1889.  It  was  only  after 
ascertaining,  as  he  supposed,  that  the  interest  on  the 
Squire  mortgage  had  been  paid  up  to  December  1, 1889, 
that  he,  Dillin,  determined  to  make  the  redemption. 
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After  effecting  the  redemption  stated,  DiUin  paid  two 
hundred  and  forty  dollars  and  ten  cents  to  redeem  the 
land  from  tax  sale.  It  appears  that  after  the  date  of 
the  decree  in  the  Lodge  &  Henry  foreclosure  suit,  and 
prior  to  the  redemption  from  the  sale  by  Dillin,  the 
two  interest  coupons  of  the  five  thousand  dollar  mort- 
gage maturing  June  1  and  December  1,  1889,  of  one 
hundred  and  seventy-five  dollars  each,  were  purchased 
by  Lodge  &  Henry,  and  assigned  to  them  by  the  Rut- 
land Savings  Bank,  of  Rutland,  Vermont,  said  bank 
having  become  the  owner  of  the  Squires  mortgage. 
These  interest  coupons  were  held  by  Lodge  &  Henry 
at  the  time  Dillin  made  the  redemption  heretofore 
mentioned,  and  then,  after  Dillin  had  effected  his 
redemption,  and  after  March  22,  1890,  Dillin  claims 
he  first  heard  and  knew  these  coupons  were  held  by 
Lodge  &  Henry,  and  unpaid. 

At  the  time  of  the  redemption,  the  mortgage  of 
five  thousand  dollars  from  Rice  to  Squires,  as  trustee, 
stood  of  record  as  when  it  was  first  executed  and 
recorded,  in  the  name  of  Squires,  as  trastee,  and  no 
assignment  or  transfer  of  it,   or  of  any  part  thereof, 

appeared  of  record.  July  8,  1890,  the  Rutland 
3        Savings  Bank,  being  then  the  owner  of  the  Squires 

mortgage,  commenced  proceedings  for  its  fore- 
closure in  the  United  States  court,  making  Lodge  & 
Henry  and  the  defendants  Dillin  and  Witt  herein 
defendants  in  that  action.  Lodge  &  Henry  appeared 
in  that  suit,  and  filed  an  answer  and  cross  petition  set- 
ting up  their  ownership  of  these  two  coupons,  and 
asking  a  foreclosure  of  the  mortgage  as  to  them  against 
plaintiff,  and  the  defendants  herein,  Dillin  and  Witt. 
Thereafter,  and  about  August  6, 1890,  Dillin,  for  Dillin 
and  Witt,  paid  to  Squires,  as  the  representative  of  the 
Rutland  Savings  Bank,  five  thousand,  seven  hundred 
dollars,  being  the  amount  claimed  by  them  to  be  due 
upon  the  moi-tgage,  and  took  an  assignment  of  it  to 
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Witt,  who  appeared  in  said  United  States  court  and 
dismissed  the  foreclosure  suit.  August  19,  1890,  Witt 
released,  on  the  margin  of  the  record,  all  the  land 
included  in  the  mortgage,  except  the  quarter  section  in 
28,  heretofore  mentioned.  September  18,  1890,  and 
prior  to  the  dismissal  of  the  foreclosure  suit  in  the 
United  States  court,  Dillin  sold  one  hundred  and  sixty- 
acres  of  the  land  obtained  under  his  redemption  to 
the  defendant   Kenealy  for  five  thousand,  six 

4  hundred  dollars.     A  foreclosure  suit  was  insti- 
tuted in  the  district  court   of    Pottawattamie 

county  upon  the  mortgage,  as  against  the  quarter  of 
land  in  section  28,  and  a  decree  entered  finding 
the  proper  pro  rata  share  of  the  burden  of  the 
debt  to  be  borne  by  said  quarter  to  be  one  thousand, 
six  hundred  and  fifty  dollars.  Said  decree  contained 
no  reservations  whatever.  Neither  plaintiflE  herein  nor 
Lodge  &  Henry  were  parties  to  that  suit.  Lodge  & 
Henry  assigned  the  two  coupons  to  plaintiflE,  who 
brings  this  suit  to  foreclose  the  mortgage  as  to  them. 
Dillin  and  Witt  deny  plaintiflEs'  ownership  of  the 
coupons;  aver  that  they  have  been  paid,  and  also  rely 
upon  the  written  agreement  heretofore  referred  to. 
They  set  up  the  prior  foreclosure  of  the  mortgage  as  to 
the  land  in  section  28,  and  say  that  the  remaining 
property  described  in  the  mortgage  has  been  released. 
They  also  say  that,  in  making  redemption  of  the  land, 
Dillin  relied  upon  the  representations  that  these  cou- 
pons had  been  paid,  and  the  fact  that  the  record 
showed  no  transfer  of  them.  Defendant  Kenealy 
claims  to  be  a  purchaser  in  good  faith,  and  for  value,  and 
without  notice  of  any  claim  of  plaintiflE  against  the  land, 
and  that  the  mortgage  was  canceled,  and  no  record 
notice  was  given  of  any  transfer  of  the  coupons. 

5  PlaintiflE,  in  a  reply,  denies  generally  all  the  alle- 
gations of  the  answers,  and  also  alleges  that 

defendants  are  estopped,  by  reason  of  the  decree   of 
Vol.  92  la— 36 
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foreclosure  in  the  case  of  Lodge  &  Henry  v.  Dillin, 
Witt  et  al.  in  Pottawattamie  district  court,  from  claim- 
ing any  rights,  by  virtue  of  their  agreement  with  Lodge 
&  Henry.  The  court  below  dismissed  plaintiff's  bill, 
and  he  appeals. 

11.  Three  hundred  and  twenty  acres  of  the  four 
hundred  and  eighty  acre  tract  owned  by  Rice  were 
covered  by  four  mortgages,  which  were  liens  in  the  fol- 
lowing order:  First.  The  five  thousand  dollar  mort- 
gage to  Squire,  trustee;  second^  the  two  thousand, 
six  hundred  dollar  mortgage  to  Clapp,  afterward  ac- 
quired by  Lodge  &  Henry;  third j  the  one  thousand, 
one  hundred  and  forty-three  dollar  mortgage  to  Dillin ; 
fourth,  the  five  hundred  and  forty-three  dollar  mort- 
gage to  Witt.  This  was  the  condition  of  affairs  on 
December  15,  1888,  at  which  time  the  Dillin  and  Witt 
mortgages  were  past  due,  and  the  holders  of  them 

threatening  foreclosure  proceedings.  Lodge  & 
6         Henry,  the  holders  of  the  second  mortgage,  for 

reasons  which  hereafter  appear,  desired  Dillin 
and  Witt  to  forbear  foreclosing  their  mortgages,  where- 
upon the  following  agreement  was  entered  into,  which 
was  signed  by  the  mortgagor.  Lodge  &  Henry,  and 
Dillin  and  Witt,  viz.:  **H.  0.  Rice,  as  owner,  and 
Lodge  &  Henry,  as  holders  of  the  second  mortgage  on 
S.  W.  1-4,  28,  E.  1-2  N.  E.  32,  E.  1-2  S.  E.  29,  all  in 
twp.  76,  range  41,  agree  to  keep  paid  all  taxes  and 
interest  on  first  and  second  mortgages  on  said  land, 
and  not  to  allow,  in  any  manner,  the  liens  senior  to  the 
third  mortgage  of  C.  D.  Dillin  and  the  fourth  mortgage 
held  by  C.  M.  Witt  to  grow  larger  than  such  liens  now 
are,  in  consideration  of  which  the  said  CD.  Dillin  and 
C.  M.  Witt  agree  not  to  commence  foreclosure  of  their 
mortgage  until  the  expiration  of  two  years  from  De- 
cember 1st,  1888.  But  in  case  the  taxes  on  said  land 
should  not  be  paid  when  due,  and  the  interest  on  the 
first  and  second  mortgages  should  be  allowed  to  become 
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delinquent,  then  the  said  Dillin  and  Witt  are  at  liberty 

to  commence  foreclosure  of  their  said  mortgages/' 

Defendants  contend  that  under  this  contract  Lodge  & 

Henry  were  obligated  to  pay  the  very  coupons 

7  upon  which  they  sue  in  this  action.    Plaintiff,  in 
answer  to  this  claim,  asserts  that  the  agreement 

was  without  consideration;  that  as  Dillin  and  Witt 
were  made  parties  to  the  foreclosure  by  Lodge  &  Henry, 
and  failed  to  appear  or  set  up  any  claim  under  tlds 
agreement,  they  are  now  estopped  from  relying  upon 
it;  that  Dillin  and  Witt  knew,  when  Dillon  made 
redemption  from  the  sale  on  said  foreclosure,  that 
Lodge  &  Henry  held  these  coupons,  and  that  they  were 
unpaid;  that  the  proceedings  in  the  United  States  court 
had  prior  to  the  purchase  of  the  Squires  mortgage  by 
Witt  were  notice  to  defendants  that  Lodge  &  Henry  held 
these  coupons,  and  that  they  were  unpaid;  that,  by 
reason  of  the  redemption  from  Lodge  &  Henry,  the 
Dillin  and  Witt  claim  against  Rice  was  satisfied,  and 
they  can  not  now  avail  themselves  of  the  agreement 
made  with  Lodge  &  Henry.    The  contract  was 

8  an  explicit  agreement  on  the  part  of  Lodge  & 
Henry  to  pay  the  taxes  on  the  land,  and  the 

interest  on  their  own  and  the  Squires  mortgage,  in  con- 
sideration that  Dillin  and  Witt  would  forbear  to  fore- 
close their  mortgages  for  two  years. 

The  agreement  to  forbear  foreclosing  was,  as  ap- 
pears from  the  evidence,  clearly  for  the  benefit  of  Lodge 
&  Henry,  who  held  unsecured  claims  against  Rice,  the 
mortgagor,  and  they  wanted  him  to  ha^e  possession  of 
the  premises,  so  that  he  might  from  its  proceeds  pay 
such  indebtedness.  Dillin  and  Witt  agreed  to  this,  in 
case  their  security  should  be  preserved  unimpaired. 
Hence  the  contract  was  entered  into.  Lodge  &  Henry 
violated  the  contract,  but  that  did  not  operate  to  relieve 
them  from  liability  to  Dillin  and  Witt,  who  in  good 
faith  observed  it.    There  was  a  sufficient  consideration 
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for  the  promise  on  the  part  of  Lodge  &  Henry.  It  is 
well  settled  that  an  agreement  to  forbear,  for  a  time, 
proceedings  at  law  or  in  equity  to  enforce  a  well  founded 
claim,  is  a  valid  consideration  for  a  promise.  1  Pars. 
Cont.,  sec.  441;  3  Am.  &  Eng.  Encyclopedia  of  Law, 
p.  836;  Lomax  v.  Smythj  50  Iowa,  223.  See  Earner  v. 
Sidway,  27  N.  E.  Rep.  (N.  Y.  App.)  256.  Whatever 
may  be  said  as  to  Rice,  Lodge  &  Heniy,  by  carrying 
out  the  contract,  would  not  be  doing  what  they  were  in 
any  event  obligated  to  do,  as  they  were  under  no  legal 
obligation  to  pay  the  taxes,  or  to  pay  the  interest  on 
the  Squires  mortgage,  in  the  absence  of  this  agreement. 
III.  Did  the  decree  in  the  foreclosure  suit  brought 
by  Lodge  &  Henry,  and  in  which  Dillin  and  Witt  were 
made  defendants,  determine  of  necessity  the  rights  of 
the  latter  parties  under  the  agreement  heretofore 
9  mentioned!    We  think  not.    The  two  years  pro- 

vided in  the  contract  would  expire  December  1, 
1890;  the  foreclosure  was  had  in  April,  1889.  The 
assignment  of  the  coupons  was  made,as  to  one  in  June, 
1889,  and  as  to  the  other  in  December,  1889,  and  both 
were  assigned  after  the  termination  of  the  foreclosure 
suit,and  after  the  decree  had  been  entered  therein.  There 
had,  then,  been  no  breach  of  the  contract  as  to  the 
Squires  mortgage,  or  as  to  the  payment  of  taxes,  at  the 
time  this  decree  was  entered.  Clearly,  matters  can  not 
be  treated  as  adjudicated  in  the  foreclosure  case,  which 
did  not  then  exist.  In  so  far  as  there  had  been  no 
breach  of  the  agreement,  there  could  have  been  no 
action  for  a  breach,  and  hence  no  adjudication  as  to 
rights  subsequently  accruing.  Viewed  in  any  light,  it 
can  not  be  said  that  the  matters  now  relied  upon  by 
Dillin  and  Witt  were  involved  in,  or  determined  by,  the 
foreclosure  case.  Shirland  v.  Bank,  65  Iowa,  96,  21 N. 
W.  Rep.  200;  Ooodenow  v.  Litchfield,  59  Iowa,  226, 
9  N.  W.  Rep.  107,  and  13  N.  W.  Rep.  86;  Carl  v. 
Knotty  16  Iowa,  379;  Drake  v.  Vorse,  42  Iowa,  653. 
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lY.  Tt  is  insisted  that  when  Dillin  made  redemp- 
tion from  the  sale  under  the  Lodge  &  Henry  foreclosure 
both  he  and  Witt  knew  that  these  coupon  were 
held  by  Lodge  &  Henry,  and  were  unpaid.  We 
do  not  propose  to  review  the  testimony  touching 
10  this  matter.  It  is  conflicting.  From  a  consid- 
eration of  all  of  it,  however,  the  conclusion  is 
justified  that  they  did  not  know  that  these  coupons 
were  held  by  Lodge  &  Henry  with  the  intention  of  ever 
making  a  claim  thereon  against  the  defendants  herein. 
They  were  justified  in  assuming,  in  the  absence  of  knowl- 
edge to  the  contrary,  that  Lodge  &  Henry  had,  or 
would,  comply  with  their  agreement  as  to  the  payment 
of  the  interest  on  the  Squires  mortgage,  including  these 
coupons. 

V.  We  do  not  deem  it  necessary  to  determine  as 
to  whether  the  proceedings  in  the  federal  court  con- 
stituted constructive  notice  to  Dillin  and  Witt,  at  the 
time  Witt  purchased  the  five  thousand  dollar  mortgage, 
that  these  coupons  were  held  by  Lodge  &  Henry,  and 
were  unpaid.  Let  it  be  conceded  for  argument's  sake, 
that  they  did  have  notice.  Dillin  and  Witt  knew  that, 
by  virtue  of  the  agreement  heretofore  stated.  Lodge  & 
Henry  were  bound  to  pay  these  coupons.  Dillin  and 
Witt,  having  on  their  part  carried  out  the  agreement, 
might  confidently  rely  upon  it,  and  their  legal  rights 
thereunder,  regardless  of  any  claim  that  Lodge  & 
Henry  might  make  as  to  these  coupons.  Dillin  and 
Witt  having  performed  their  part  of  the  contract,  and 
forborne  to  foreclose  their  mortgages  for  two  years, 
the  liability  of  Lodge  &  Henry  to  pay  these  coupons 
was  absolute.  The  result  we  have  reached  renders  it 
unnecessary  to  consider  many  other  questions  dis- 
cussed by  counsel. 

VI.  Appellant  filed  a  motion  to  tax  the  costs  of 
printing  appellee's  additional  abstract  and  their  argu- 
ment to  them.    Appellant's  abstract  was  served  upon 
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appellees  in  February,  1893.  Their  argument  was 
served  September  29,  1893.  At  the  January  term, 
1894,  and  just  prior  to  the  time  for  submission  of  the 
case  appellees  served  upon  appellant  an  additional 
abstract,  containing  fifty-one  pages,  and  an  argument 
containing  twenty-one  pages.  A  motion  to  strike 
the  abstract  and  argument  was  overruled,  and  appellant 
was  compelled  to  ask  for  a  continuance,  which  was 
granted.  Upon  the  submission  of  the  motion  to  strike, 
it  appeared  that  the  cause  had  been  continued  by 
agreement  until  the  October  term,  1893.  While  much 
of  the  matter  contained  in  the  additional  abstract  was 
necessary  to  a  proper  understanding  of  the  case,  there 
is  no  reason  why  it  should  be  set  out  in  the  form  of 
questions  and  answers,  thereby  unnecessarily  incum- 
bering the  record;  and  there  appears  to  be  no  good 
reason  why  this  abstract  was  not  filed  earlier.  The 
motion  will  be  sustained  to  the  extent  of  requiring  the 
appellees  to  pay  all  costs  of  printing  the  additional 
abstract.    The  decree  of  the  district  court  is  affibmed. 


FiLLMOBE  Notes,  Appellant,  v.  Edwabd  Collins. 

Biparieui  Bights.    Where  a  lake  is  drained  in  one  year  by  a  ditoh  and 

1  the  ontting  in  of  a  river,  an  owner  of  land  to  the  shore  line  aoqnires 
no  title  to  the  lake  bed,  by  accretion  or  reliction. 

Samb.    Title  to  land  on  a  lake  or  pond,  not  navigable,  does  not  extend 

2  beyond  the  natural  shore. 

Appeal  from  Harrison  District  Court. — Hon.   Gt.   W. 
Wakefield,  Judge. 

Friday,  December  14,  1894. 

Action  in  ejectment.     Judgment  for  defendant, 
and  the  plaintiff  appealed. — Affirmed. 

Jesse  I.  Davis  for  appellant. 
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8.  H.  Cochran  for  appellee. 

Granger,  C.  J. — I.  The  plaintiff  is  the  owner  of 
lot  number  6,  section  15,  township  80,  range  45,  west 
of  the  fifth  principal  meridian  in  Harrison  county. 
Section  15  is  a  part  of  the  swamp  land  grant  from  the 
United  States  to  the  state  of  Iowa,  and  from  the  state  to 
Harrison  county.  The  lot  was  conveyed  by  the  county 
to  one  Morgaridge,  and,  after  mesne  conveyances, 
the  title  vested  in  the  plaintiff.  What  was  known 
as  **Dry  Lake''  was  in  part  on  section  15,  and  was  a 
body  of  water  from  five  to  seven  miles  in  length,  and 
from  eighty  to  one  hundred  rods  in  width.  Its  depth  was 
from  three  to  seven  feet.  The  boundaries  of  lot  num- 
ber 6  in  the  deeds  of  conveyance  are  as  follows:  ''Com- 
mencing at  the  southeast  corner  of  sec.  15,  Twp. 
80,  R.  45,  and  running  to  Dry  Lake,  thence  south- 
west, by  the  meanders  of  said  Dry  Lake,  to  the  south 
line  of  section  15 ;  thence  east  along  said  line  to  the 
place  of  beginning, — containing  thirteen  acres,  more  or 
less.''  Because  of  ditches  made  by  Harrison  county, 
and  the  action  of  the  Missouri  river  in  washing  away 
its  banks,  and  of  its  waters  spreading  into  Dry  Lake  and 
depositing  large  quantities  of  earth,  the  lake,  about 
1881,  ceased  to  be.  What  was  the  bed  of  the  lake  has 
been,  by  the  county,  divided  into  lots  and  sold,  and 

the  defendant  owns,  in  pursuance  of  such  a 
1  sale,  lot  number  7.    It  is  appellant's  claim  that, 

as  Dry  Lake  was  an  unnavigable  body  of  water, 
he  takes,  by  the  conveyance  to  him,  to  the  center 
thread  of  it,  which  would  include  what  is  now  lot  num- 
ber 7;  and  this  action  is  for  its  possession.  If  appel- 
lant's claim  is  sustained,  instead  of  about  thirteen 
acres,  as  d^cribed  in  his  deed,  he  gets  some  twenty- 
three  or  twenty-four  acres  of  land.  Some  claim  is 
made  by  appellant  in  argument  that  he  is  entitled  to 
this  additional  land  under  the  law  of  accretions.     To 
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our  minds,  such  law  has  no  application  to  the  facts. 
It  is  not  a  case  of  increase  to  the  land  by  gradual 
deposits  of  soil  through  natural  causes ;  but  by  both 
natural  and  artificial  causes  the  lake  was  both  drained 
and  filled.  Nor  is  it  a  case  where  there  was  such  grad- 
ual recession  of  the  water  that  the  doctrine  of  reliction 
applies.  It  appears  from  the  testimony  that  the  ditch 
made  by  the  county  drained  the  lake  to  some  extent  at 
one  end,  and  it  seems  that  in  1881  the  * 'Missouri  river 
cut  into  the  lake  and  drained  the  same."  It  is  said  in 
evidence:  **The  water  all  disappeared  in  the  lake  in 
1881.''  The  rule  is,  in  orderto  entitle  the  adjoining  prop- 
erty holders  to  the  right  of  possession  of  land  left  bare 
by  receding  water,  that  the  recession  must  be  gradual, 
slow,  and  imperceptible.  In  case  of  a  sudden  and 
sensible  recession  of  the  water,  the  ownership  of  the 
land  will  not  be  changed.  Warren  v.  Chambers^  25 
Ark.  120;  Hurry  v.  Sermon^  1  Ruff.  &  H.  56;  Boorman 
V.  Sunnuchs,  42  Wis.  233;  Gill  v.  Lydick,  59  N.  W.  Rep. 
(Neb.)  104.  In  this  case  it  appears  that  the  disap- 
pearance of  the  water  from  the  lake  was  sudden  and 
not  in  a  way  to  change  the  title  to  the  bed  of  it. 

II.  It  may  be  conceded  as  the  rule  that  riparian 
owners  of  lands  bordering  on  rivera  or  streams  not  nav- 
igable, in  the  absence  of  a  limitation  in  the  title,  take 
to  the  center  thread  of  the  river  or  stream.  A  case  of 
such  limitation  of  title  is  found  in  Murphy  v.  Copelandj 

58  Iowa,  409,  10  N.  W.  Rep.  786.  In  this  state 
2         no  such  rule  has  been  applied  to  lakes  or  ponds. 

**Dry  Lake,''  as  it  was  called,  was  meandered  by 
the  government  surveyors,  and  nothing  in  the  record 
indicates  that  in  any  of  the  conveyances  of  lot  number 
6  there  was  any  purpose  to  include  a  part  of  the  bed  of 
the  lake.  No  such  claim  is  made,  further  than  the  acts 
of  the  parties  would  be  affected  by  the  rule  of  law  as  to 
such  riparian  owners.  In  Dietrich  v.  Railway  Co.j  42 
Wis.  248,  it  is  said:     *'The  rule  that  the  title  of  the 
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riparian  owner  upon  a  natural  lake  or  pond  does  not 
extend  beyond  the  natural  shore  appears  to  be  very 
generally — almost  universally — recognized. ' ^  Our  views 
are  in  accord  with  the  doctrine  thus  announced.  It  is 
not  only  in  harmony  with  general  adjudications  on  the 
subject,  but  it  seems,  in  view  of  the  particular  facts  of 
this  case,   equitable.     The  judgment  of  the  district 

court  is  AFFIBMED. 


John  E.  Prime,  Adjutant  General,  v.  0.  Gt.  McCarthy, 
Auditor  of  State,  Appellant. 

Paying  Nationed  Guard :  powebs  of  ixbcutive  oounoil.    A  oonnty 

1  is  liable  for  the  expenses  of  troops,  only,  when  snoh  troops  are  fur- 
nished by  a  command  within  the  county,  upon  the  order  of  its 
sheriff. 

2  Same.  ThesuMstenee  of  troops  called  out  by  the  goyemorto  prevent 

3  or  suppress  breaches  of  the  peace  is  not  to  be  paid  out  of  the  appro- 

4  priation  made  by  chapter  74,  Acts  of  the  Eighteenth  General  Assem- 
6    bly,  and  acts  amendatory,  which  give  the  governor  power  to  call  out 

troops  in  cases  of  insurrection  or  breach  of  the  peace,  etc. 

Samb.    Such  subsistence  is  payable  under  that  clause  of  Code,  120,  as 

6  amended,  which  authorizes  the  executive  council  to  provide  all  things 

7  necessary  to  enable  state  officers  to  promptly  and  efficiently  fulfill 
the  duties  of  their  several  offices,  including  repairs  and  "such  other 

8  necessary  and  lawful  expenses  as  are  not  otherwise  provided  for,"  and 
to  audit  and  certify  claims  created  by  the  exercise  of  such  power. 

Same:    Ck>nstitutional Law.    Such  auditing  and  certifying  is  an 

9  appropriation  within  the  constitutional  provision  that  "no  money  shall 
be  drawn  from  the  treasury,  but  in  consequence  of  appropriations 
made  by  law/'  and  it  is  the  duty  of  the  auditor  upon  such  certification 

10  to  draw  his  warrant  for  the  sum  certified,  and  that  of  the  treasurer  to 
pay  the  same  out  of  funds  not  otherwise  appropriated. 

Appeal  from  Polk  District  Court,— Eo^.  W.  A.  Spur- 
rier, Judge. 

Friday,  December  14,  1894. 

Action  of  mandamm  for  an  order  commanding  the 
defendant,  as  auditor  of  state,  to  issue  his  warrants 
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upon  the  state  treasury  for  the  payment  of  a  certain 
claim  audited  and  certified  by  the  executive  council. 
An  order  was  granted  as  prayed;  and  defendant  ap- 
peals.— Affirmed. 

Cummins  <&  Wright  for  appellant. 

John  T.  Stone  J  attorney  general,  for  appellee. 

Q-iVEN,  J. — I.  The  claim  in  question  is  for  the 
subsistence  and  compensation  of  a  part  of  the  military 
force  of  the  state  while  in  the  actual  service  of  the 
state,  under  an  order  of  the  governor,  to  prevent 
breaches  of  the  peace,  of  which  there  was  imminent 
danger.  The  occasion  upon  which  this  military  force 
was  ordered  into  actual  service  was  when  twelve  hun- 
dred or  more  destitute  men,  commonly  known  as  **Kel- 
ley's  Army,^'  were  about  to  enter  the  state  in  a  body  at 
Council  BluflEs,  Pottawattamie  county.  The  reasons  for 
his  action  are  stated  by  the  governor  in  his  evidence  as 
follows:  **I  received  such  information  as  led  me  to 
believe  that  they  intended  to  cross  the  Missouri  river  at 
Council  BluflEs,  with  the  purpose  to  cross  this  state  from 
west  to  east;  that  they  had  no  means  of  subsistence 
except  what  they  could  take  by  force;  and  that  thdr 
purpose  was  to  commit  breaches  of  the  peace  along 
their  line  of  march  across  the  state  in  securing  subaust- 
ence  and  transportation,  unless  the  same  should  be 
reluctantly  given  them  by  the  citizens  of  the  state.  In 
this  belief,  and  for  the  purpose  of  preventing  or  avoid- 
ing the  disorder  and  the  breaches  of  the  peace  thus 
threatened,  I,  as  governor  and  commander  in  chief, 
ordered  out  eight  companies  of  the  Iowa  National 
Guard,  and  directed  them  to  concentrate  at  Council 
BluflEs,  ordering  General  John  R.  Prime,  adjutant 
general,  to  repair  there  at  once,  and  assume  immediate 
command  of  the  united  forces.  This  I  did  under  the 
authority  of  section  4  of  chapter  74  of  the  Acts  of  the 


Digiti 


ized  by  Google 


Eighteenth  General  Assembly/'  No  question  is  made, 
in  this  case,  as  to  either  the  authority  or  necessity  for 
the  governor's  action.  Neither  is  it  questioned  but 
that  the  claim  is  just  and  correct,  and  should  be  paid. 
It  is  conceded  that  the  adjutant  general  is  entitled  to 
receive  the  entire  sum  due,  four  thousand,  one  hundred 
and  two  dollars  and  eleven  cents,  from  the  source  by 
which  it  is  payable,  for  disbursement  to  the  persons 
entitled  thereto.  The  claim  was  presented  by  the 
adjutant  general,  under  whose  immediate  command  the 
services  were  rendered,  and  upon  whose  order  the  ex- 
penses were  incurred,  to  the  executive  council,  by  whom 
it  was  audited  and  certified  under  section  120  of  the 
Code.  Appellant  refused  to  issue  a  warrant  on  the 
treasurer  for  the  payment  of  this  claim  on  the  certifi- 
cate of  the  executive  council,  and  in  support  of  his  posi- 
tion contends  that  the  claim  is  chargeable  to  Pottawat- 
tamie county,  under  section  8,  chapter  74,  Acts,  Eigh- 
teenth General  Assembly,  and  that,  if  not  so  payable, 
it  is  payable  out  of  the  appropriations  made  in  section 
51  of  said  chapter  74,  and  the  additional  appropriations 
thereto  made, — section  5,  chapter  65,  Acts,  Twentieth 
General  Assembly,  and  section  19,  chapter  31,  Acts, 
Twenty-fourth  General  Assembly. 

II.  We  first  inquire  whether  the  claim  is  chargeable 
to  Pottawattamie  county.  Section  5  of  said  chapter  74  is 

as  follows:  ''In  case  of  any  breach  of  the  peace, 
1        tumult,  riot  or  resistance  to  process  of  this  state,  or 

imminent  danger  thereof,  it  shall  be  lawful  for  the 
sheriflE  of  any  county  to  call  for  aid  upon  the  comman- 
dant of  any  military  force  within  his  county,  imme- 
diately notifying  the  governor  of  such  action ;  and  it 
shall  be  the  duty  of  the  commandant  upon  whom  such 
call  is  made,  to  order  out  in  aid  of  the  civil  authorities 
the  military  force,  or  any  part  thereof,  under  his  com- 
mand.'' Section  8  provides  that  **all  officers  and  sol- 
diers while  on  duty  or  assembled  therefor  pursuant  to 
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the  order  of  any  sheriff  of  any  county  in  cases  of  riot, 
tumult,  breach  of  peace,  or  whenever  called  upon  to 
aid  the  civil  authorities  shall  receive  the  same  compen- 
sation as  provided  for  in  section  7,  and  such  compensa- 
tion shall  be  audited,  allowed  and  paid  by  the  super- 
visors of  the  county  where  such  service  is  rendered.'' 
Section  7  provides:  **The  military  forces  of  this  state, 
when  in  the  actual  service  of  the  state  in  time  of  insur- 
rection, invasion,  or  immediate  danger  thereof,  shall^ 
during  their  time  of  service,  be  paid  by  an  appropria- 
tion especially  made  therefor,  the  following  sums  each, 
for  every  day  actually  on  duty.''  Following  this  is  an 
enumeration  of  the  per  diem  to  be  paid.  It  will  be 
observed  that  it  is  only  upon  the  military  forces  within 
his  county  that  a  sheriff  may  call  for  aid,  and  that  it  is 
only  for  services  rendered  ^'pui-suant  to  the  order  of 
any  sheriff"  that  compensation  is  to  be  paid  by  the 
county.  These  troops  were  ordered  into  service  by  the 
governor,  and  from  other  counties  than  Pottawattamie. 
The  services  thus  rendered  in  that  county  were  not 
rendered  upon  the  call  of  the  sheriff  thereof.  We  are 
clearly  of  the  opinion  that  the  claim  in  question  is  not 
chargeable  to  Pottawattamie  county. 

III.     We  next  inquire  whether  said  claim  is  pay- 
able out  of  the  appropriations  made  in  said  chapters 

74,  65,  and  31.  The  appropriation  in  section  51, 
2         chapter  74,  is  as  follows:     * -There  is  hereby 

appropriated  the  sum  of  twenty  thousand  dollars 
per  annum,  or  so  much  thereof  as  may  be  necessary, 
out  of  the  state  treasury  not  otherwise  appropriated, 
for  the  purposes  named  in  this  act."  It  further  pro- 
vides that  warrants  against  said  appropriations  shall  be 
drawn  **upon  the  certificate  of  the  adjutant  general, 
approved  by  the  governor."  Section  5,  chapter  65, 
Acts,  Twentieth  General  Assembly,  appropriated  an 
additional  fifteen  thousand  dollars  per  annum  '*for  the 
purpose  of  carrying  out  the  provisions  of  chapter  74, 
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Laws  of  the  Eighteenth  General  Assembly  as  herein 
amended/'  Section  19  of  said  chapter  31  makes  an 
additional  appropriation  of  ten  thousand  dollars  per 
annum  **for  the  purpose  of  carrying  out  the  provision 
of  chapter  74,  Laws  of  the  Eighteenth  General  Assem- 
bly as  amended  by  chapter  65,  Laws  of  the  Twentieth 
General  Assembly,  and  as  herein  further  amend- 

3  ed,''     These  troops  were  called  into  actual  serv- 
ice by   the  governor,  under  section  4  of  said 

chapter  74,  giving  him  authority,  *4n  case  of  insurrec- 
tion, invasion,  or  breaches  of  the  peace,  or  imminent 
danger  thereof,  to  order  into  the  service  of  the  state 
such  of  its  military  force  as  he  may  deem  proper  and 
under  the  command  of  such  officers  as  he  shall  desig- 
nate." It  will  be  observed  that  these  appropriations 
are  made  for  the  purposes  named  in  chapter  74,  and  for 
the  purpose  of  carrying  out  the  provisions  of  chapter 
74  as  amended.  One  of  the  purposes  named  in  chapter 
74  is  the  suppression  or  prevention  of  breaches  of  the 
peace,  and  it  was  for  the  latter  purpose  that  these 
troops  were  ordered  into  service.  Section  7  does  not 
provide  for  paying  for  subsistence  of  troops  in  actual 
service,  but  only  the  per  diem  to  be  paid  for  the  service 
'*in  time  of  insurrection,  invasion  or  immediate 

4  danger  thereof. ' '    This  section  does  not  embrace 
services  rendered  in  suppressing  or  preventing 

breaches  of  the  peace.  Ordinarily,  if  not  uniformly, 
breaches  of  the  peace  are  prevented  or  suppressed  with 
much  less  force,  and  consequently  with  much  less 
expense,  than  attends  the  suppression  or  prevention  of 
an  insurrection  or  the  repulsion  of  an  invasion. 
We  are  inclined  to  think  that  it  was  because  of 
these  differences  that  breaches  of  the  peace  were  omit- 
ted from  the  provisions  of  section  7,  and  that  **an 
appropriation  especially  made''  is  required  to  cover  the 
expenses  incurred  in  cases  of  insurrection  or  invasion. 
It  seema  to  us  quite  clear  that  this  indebtedness  was 
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incurred  in  carrying  out  one  of  the  purposes  named  in 
said  chapter  74  as  amended,  namely,  the  preven- 
6  tion  of  breaches  of  the  peace.  The  question  still 
remains  whether  it  was  the  legislative  intention 
that  claims  like  this  should  be  paid  out  of  the  appro- 
priations mentioned.  Chapter  74,  as  amended,  is  quite 
specific  in  providing  the  purposes  for  which  payments 
are  to  be  made  under  it.  It  provides  specifically  as  to 
uniforming  and  equipping  the  troops,  the  payment  of 
the  expenses  of  courts  martial,  the  amount  to  be 
allowed  for  postage,  armory  rent,  clerk  hire,  compen- 
sation of  the  adjutant  general,  and  for  compensation 
and  supplies  for  the  troops  when  ordered  out  on  requi- 
sition of  the  president  and  by  the  commander  in  chief 
*  *for  encampment  or  drill. ' '  The  rate  of  compensation 
fixed  in  said  section  7  is  limited  to  service  *'in  time  of 
insurrection,  invasion,  or  immediate  danger  thereof,'' 
and  is  only  payable  **by  an  appropriation  especially 
made  therefor.''  Chapter  74  and  the  amendments 
thereto  are  silent  as  to  how  troops  serving  as  in  the 
instance  under  consideration  are  to  be  subsisted  or 
paid,  and  as  to  the  rate  of  compensation.  The  appro- 
priation made  in  said  section  51  is  coupled  with  the 
express  provision  that  *'no  indebtedness  shall  be  cre- 
ated under  the  provisions  of  this  act  not  covered  by  the 
appropriation  herein  made."  To  say  that  this  claim  is 
payable  out  of  these  appropriations  would  be  to  hold 
that  no  indebtedness  may  be  incurred  beyond  the 
appropriation  by  the  use  of  the  military  in  suppressing 
or  preventing  breaches  of  the  peace.  Surely,  it  is  not 
intended  that  the  hand  of  the  executive  must  be  stayed 
in  putting  down  or  preventing  breaches  of  the  peace 
whenever  the  appropriation  becomes  exhausted.  While 
we  regard  the  claim  in  question  as  recognized  by  law, 
we  are  of  the  opinion,  upon  a  view  of  all  the  provi- 
sions of  said  chapter  74  and  amendments,  that  it  was 
not  intended  by  the  legislature  that  claims  like   this 
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shonid  be  paid  out  of  said  appropriations,  but  rather 
that  they  should  be  limited  to  the  specific  purposes 
provided  in  the  act. 

IV.  Thus  far  we  have  seen  that  this  claim  is  rec- 
ognized by  law,  is  not  chargeable  to  Pottawattamie 
county,  and  is  not  payable  out  of  the  appropriations 
made  for  carrying  out  the  purposes  of  chapter  74 
6  as  amended.  With  these  conclusions  in  mind, 
we  now  inquire  whether,  under  the  provisions  of 
section  120  of  the  Code,  the  executive  council  had 
authority  to  audit  and  certify  this  claim  as  it  did. 
Said  section,  as  amended  by  section  8,  chapter  142, 
Acts  of  Sixteenth  General  Assembly,  is  as  follows: 
**The  executive  council  shall  have  the  charge,  care,  and 
custody  of  the  property  of  the  state,  when  no  other 
provision  is  made,  and  shall  procure  for  the  several 
oflBces  of  the  governor,  secretary  of  state,  auditor,  and 
treasurer  of  state,  register  of  state  land  office,  superin- 
tendent of  public  instruction,  attorney  general,  and 
state  librarian,  and  clerk  and  reporter  of  the  supreme 
court,  fuel,  lights,  blank  books,  postage,  furniture,  and 
any  other  thing  necessary  to  enable  such  officers  to 
promptly  and  efficiently  perform  the  duties  of  their 
several  offices;  the  accounts  for  any  expenditures  under 
this  section,  including  repairs  of  the  statehouse  and 
such  other  necessary  and  lawful  expenses  as  are  not 
otherwise  provided  for  shall  be  audited  upon  the  cer- 
tificate of  such  council  and  the  warrants  drawn  there- 
for paid  by  the  treasurer  of  state.  The  executive  coun- 
cil shall  report  to  each  regular  session  of  the  general 
assembly  the  amounts  expended,  and  in  general  terms 
what  for  and  how  much  for  each  office.'' 

This  section,  sls  it  formerly  stood,  did  not  in- 
clude the  reporter  of  the  supreme  court,  the  provision 
for  postage,  nor  the  following  language:  * 'Including 
repairs  of  the  statehouse  and  such  other  necessary  and 
lawful  expenses  as  are  not  otherwise  provided  for.''    It 
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formerly  provided  that  the  warrants  ''shall  state  on 
their  face,  'for  allowance  by  executive  council/  '' 

7  Appellee's  contention  is  that  this  claim  is  a  "nec- 
essary and  lawful  expense,''  as  it  was  necessary 

to  enable  the  governor  "to  promptly  and  efficiently  per- 
form the  duties  of  his  office,"  namely,  to  prevent  the 
breaches  of  the  peace  that  were  imminent ;  and  that, 
as  it  is  not  otherwise  provided  for,  it  is  payable  upon 
the  certificate  of  the  executive  council.  This  section 
itself  provides  for  all  expenses  incurred  in  supplying 
the  offices  named  with  the  articles  specified,  "and  any 
other  thing  necessary,'^  and  for  repairs  of  the  state- 
house.  The  provision  as  to  "such  other  necessary  and 
lawful  expenses  as  are  not  otherwise  provided  for" 
must  relate  to  expenses  other  than  those  incurred  in 
supplying  the  offices,  in  caring  for  the  property,  and 
in  repairs  of  the  statehouse.  As  to  these  matters,  we 
can  not  conceive  of  any  expense  that  is  not  provided  for. 
The  theory  of  our  statute  is  that  all  demands  against 
the  state,  except  where  the  amount  to  be  paid  is  fixed 
by  statute,  as  in  the  case  of  salaries,  must  be  audited 
and  certified  to  the  auditor  by  some  board  or 

8  officer  authorized  to  do  so.     Section  120,   as 
amended,    authorizes    the  executive  council  to 

audit  and  certify  claims  for  "necessary  and  lawful  ex- 
penses" when  there  is  no  provision  for  their  being 
audited  and  certified  by  some  other  board  or  officer. 
This  claim  is  recognized  by  law.  It  was  a  necessary  and 
lawful  expense,  and  there  is  no  provision  for  its  being 
audited  and  certified  by  any  other  board  or  officer,  and 
it  was  therefore  within  the  jurisdiction  of  the  executive 
council  to  audit  and  certify  the  same. 

V.    This  claim  being  for  a  necessary  and  lawful 
expense,  and  properly  audited  and  certified  by  the  exec- 
utive council,  our  next  inquiry  is  whether  it  was 
0  then  the  duty  of  the  appellant  to  issue  a  war- 

rant on  the   treasurer  for  the  payment  thereof. 
Section  24,  article  3,  of  the  constitution  is  as  follows: 
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"No  money  shall  be  drawn  from  the  treasury  but  in 
consequence  of  appropriations  made  by  law.'*  It  is 
not  questioned  but  that,  if  there  is  no  appropriation 
out  of  which  this  claim  was  payable,  appellant  was 
justified  in  refusing  to  issue  his  warrant  therefor.  It 
is  not  claimed  by  either  party  that  there  is  any 
appropriation,  other  than  the  one  we  have  considered, 
from  which  this  claim  may  be  paid,  except  as  it  is  con- 
tended by  appellee  that  it  is  payable  under  said  section 
120.  The  remaining  question,  then,  is  whether  payment 
of  this  claim  is  authorized  by  said  section  120.  **  Appro- 
priation, as  applied  to  the  general  fund  in  the  treasury, 
may  perhaps  be  defined  to  be  an  authority  from  the  leg- 
islature, given  at  the  proper  time,  and  in  legal  form,  to 
the  proper  officers,  to  apply  sums  of  money  out  of  that 
which  may  be  in  the  treasury,  in  a  given  year,  to  spec- 
ified objects  or  demands  against  the  state."  Bistinev. 
StatCj  20  Ind.  338.  Our  inquiry,  then,  is  whether,  at 
the  proper  time,  and  in  legal  form,  the  general  assem- 
bly has  authorized  the  executive  council  to  apply  sums 
of  money  out  of  that  which  may  be  in  the  treasury  to 
the  payment  of  necessary  and  lawful  expenses  not 
otherwise  provided  for.  In  arriving  at  the  intention  of 
the  legislature  in  the  enactment  of  said  section  120  and 
its  amendments,  it  is  proper  that  we  note  something  of 
the  history  of  legislation  relating  to  appropriations. 
For  many  years,  expenses  incurred  in  providing  the  sev- 
eral offices  named  in  section  120,  as  therein  authorized, 
have  been  paid  under  the  authority  of  that  section  alone ; 
no  special  appropriations  having  been  made  there- 
for. Many  other  items  of  expense  authorized  by  law 
but  for  which  no  specific  appropriation  was  made,  have 
also  been  paid  upon  the  certificate  of  the  executive 
council  under  said  section  120.  These  payments,  made 
during  the  biennial  periods,  have  been  reported  in 
detail  to  each  succeeding  general  assembly. 
Vol.  92  la— 37 
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It  would  seem  that  the  general  assembly  acquiesced 
in  the  right  to  make  these  payments  under  said  section 
120  from  the  fact  that  it  made  no  other,  or  more  specific, 
appropriations  for  the  expenses  which  were  being  thus 
paid.  While  it  is  true  that  an  unauthorized  payment 
is  not  authority  in  the  construction  of  the  section,  yet 
we  think  this  long  acquiescence  on  the  part  of  the  gen- 
eral assembly  in  what  was  being  done  under  authority 
of  that  section  may  be  considered  in  determining  the 
legislative  intent.  If  it  be  doubtful  whether  the  legis- 
lature intended  by  that  section  that  necessary  and  law- 
ful expenses  not  otherwise  provided  for  should  be  paid 
upon  the  certificate  of  the  executive  council,  the  section 
should  not  be  so  construed;  but,  if  such  was  clearly 
the  legislative  intention,  such  a  construction  is  war- 
ranted. The  section  not  only  provides  that  the  council 
shall  audit  and  certify  necessary  and  lawful  expenses 
not  otherwise  provided  for,  but  that  the  warrants 
drawn  therefor  shall  be  paid  by  the  treasurer  of  state. 
Here  we  have  the  general  assembly  providing,  at  the 
proper  time,  and  in  the  form  of  an  act,  that  certain 
officers  named  shall  apply  money  in  the  treasury  to  the 
payment  of  necessary  and  lawful  expenses  not  other- 
wise provided  for.  We  have  seen  that  this  expense 
was  not  only  necessary,  but  lawful,  and  that  it  is  not 
otherwise  provided  for.  It  seems  to  us  reasonably 
clear  that  if  it  was  not  intended  that  the  expense 
incurred  for  the  several  pui'poses  named  in  section  120, 
and  necessary  and  lawful  expenses  not  otherwise  pro- 
vided for,  were  to  be  paid  under  authority  of  that  sec- 
tion, thei  general  assembly  would  surely  have  made 
specific  appropriation  therefor.  We  can  not  believe 
that  it  was  the  intention  of  the  legislature  that  the 
various  items  of  expense  which  it  expressly  authorized, 
and  which  were  necessary  in  carrying  on  the  government 
of  the  state,  were  to  be  incurred  without  provision  for 
payment.  While  it  is  true  that  said  section  120  does 
not  employ  the  language  usually  found  in  laws  appro- 
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priating  money,  still  we  think  it  was  the  intention  of 
the  legislature  that  under  authority  of  section  120  all 
the  expenses  authorized  under  it,  and  all  other  neces- 
saiy  and  lawful  expenses  for  which  no  other  appropria- 
tion was  made,  should  be  paid  out  of  any  money  in  the 

treasury  not  otherwise  appropriated,  upon  the 
10        certificate  of  the  executive  council,  and  that  upon 

such  certificate,  it  is  the  duty  of  the  auditor  to 
draw  his  warrant  therefor,  and  of  the  treasurer  to  pay 
the  same.  It  will  be  observed  that  it  is  only  accounts 
for  expenditures  under  the  section,  and  lawful  and 
necessary  expenses  not  otherwise  provided  for,  that 
may  be  audited,  certified,  and  paid  under  section  120. 
Though  the  claim  be  ever  so  necessary,  if  it  is  not 
authorized  by  law,  or,  though  authorized  by  law,  but 
not  necessary,  it  can  not  be  certified  and  paid  under 
said  section  120.  It  follows  from  the  conclusions 
announced  that  the  judgment  of  the  district  court  must 

be  AFFIBMED. 


C.  T.  Sateb,  Appellant,  v.  Henby  County  Fabmers 
Insubance  Company. 

Oral  Renewal  of  Policy.  A  yerbal  agreement  that  a  policy  shall  be 
renewed,  in  which  the  amount  of  insurance  is  not  fixed,  is  not  a  bind- 
ing contract  and  will  support  neither  an  action  on  policy  or  dam- 
ages for  breach  of  contract. 

Appeal  from  Henry  District  Court. — Hon.  E.  L. 
BuBTON,  Judge. 

Fbiday,  Decembeb  14,  1894. 

Action  at  law  to  recover  the  sum  of  eight  hundred 
dollars  on  an  alleged  oral  contract  for  the  insurance  of 
a  barn  which  was  destroyed  by  fire  on  the  twenty-first 
day  of  July,  1892.  The  defendant  denied  that  there 
was   any  contract  of  insurance.     There  was  a  trial 
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before  the  court  without  a  jury,  and  a  judgment  was 
rendered  for  the  defendant  for  costs.  PlaintifE  appeals. 
— Affirmed. 

Stutsman  <&  Stutsman  and  T.  A.  Bereman  for  ap- 
pellant. 

T.  M.  McAdam  and  W.  8.  Withrow  for  appellee. 

RoTHROCK,  J. — The  defendant  is  a  mutual  insur- 
ance company.  Its  membership  is  composed  of  the 
persons  who  insure  property  in  the  company.  The 
plaintiflE  was  a  member  of  the  company  by  reason 
of  insurance  on  his  barn.  The  insurance  expired 
on  the  second  day  of  June,  1892.  About  the  first 
of  July  he  met  the  secretary  of  the  company  at 
the  end  of  a  lane  in  the  country.  They  had  a  brief 
conversation  about  insuring  the  property  again.  He 
claims  in  his  petition  that  an  oral  contract  was  then 
made  to  **renew  the  plaintiflE's  insurance  upon  the 
terms  and  conditions  it  was  before  insured,  and  to  issue 
a  certificate  or  policy  covering  said  barn,  to  commence 
and  run  from  July  1,  1892.'^  The  bam  was  destroyed 
by  fire  on  the  twenty-first  day  of  that  month.  There 
is  a  conflict  in  the  evidence  as  to  the  conversa- 
tion between  the  plaintiff  and  the  secretary  of  the 
company.  The  learned  district  judge  who  tried  the 
cause  found  as  a  fact  that  there  was  no  contract  made. 
The  findings  on  that  question  are  as  follows:  ''The 
plaintiff  says,  as  a  witness,  that  on  July  11,  1892,  he 
met  Kitchen,  the  secretary  of  the  company,  and 
Kitchen  asked  him  if  he  (plaintiff)  knew  that  his  policy 
had  run  out,  and  asked  him  if  he  wanted  to  renew. 
Plaintiff  answered,  *Yes.^  Plaintiff  said,  'You  write  me 
a  policy.'  Kitchen  asked  him,  'What  amount  r  Plain- 
tiff replied,  'Put  on  such  amount  as  you  think  right.' 
Kitchen  then  said  he  would  fix  it  up  and  send  to  me. 
Kitchen's  testimony  is  somewhat  different  from  that  of 
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the  plaintiflE.  He  says  that,  at  the  conversation  referred 
to  by  plaintiflE,  that  insurance  was  talked  about,  and 
the  plaintiflE  said,  'See  what  you  can  take  on  the  build- 
ing, and  send  me  an  application/  He  says  he  'told 
plaintiflE  that  he  could  not  take  as  much  as  he  did 
before.'  PlaintiflE  said :  *It  is  going  to  rain,  and  I  can't 
attend  to  it  now.  Send  me  an  application.  You  know 
what  the  buildings  are,  and  you  can  take  what  you  can 
on  the  buildings.'  The  parties  agree  that  the  conver- 
sation was  broken  oflE  on  account  of  a  storm  which  was 
coming  up,  and  they  were  at  that  time  in  the  public 
road.  There  is  some  other  testimony  tending  to  show 
that  the  plaintiflE's  version  of  the  conversation  is  cor- 
rect, and  that  Kitchen  was  to  send  a  policy  to  plaintiflE, 
and  not  an  application ;  and  also  testimony  tending  to 
show  that  Kitchen's  version  is  correct,  and  that  he  was 
to  send  an  application.  I  think  the  weight  of  the  tes- 
timony preponderates  in  favor  of  Klitchen's  version." 

The  court,  in  determining  the  case,  fliled  a  brief 
opinion,  in  which  the  following  language  is  employed: 
**Take  the  plaintiflE's  claim  to  be  the  true  one — that 
Kitchen  was  to  send  him  a  policy — ^yet  there  was  no 
binding  contract  between  them.  The  plaintiflE  admits 
that  the  sum  or  risk  to  be  taken  upon  the  barn  was 
undetermined,  the  agent  saying  that  he  would  not  take 
as  much  as  he  did  before,  and  did  not  say  what.  The 
plaintiflE  did  not  say  what  he  was  willing  the  risk  should 
be,  but  left  the  sum  to  be  taken  entirely  to  the  agent. 
Here,  then,  was  a  very  important  part  of  the  contract 
not  agreed  upon ;  it  was  not  determined  in  any  manner 
by  the  parties.  The  court  can  not  supply  such  aver- 
ment for  the  parties.  It  can  not  say  that  the  policy 
should  have  been  for  six  hundred,  seven  hundred, 
eight  hundred,  dollars,  or  any  other  sum.  The  sum 
should  have  been  definitely  fixed  by  the  parties.  As  it 
was  not,  there  was  no  contract.  Suppose  the  agent 
had  sent  a  policy  for  $500 ;  would  it  have  been  binding 
upon  the  plaintiflE!    I  think  not."^ 
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It  occurs  to  us  that  the  case  requires  but  very  brief 
consideration.  The  finding  of  the  court  upon  the  facts 
is  fully  authorized  by  the  evidence,  and  must  be 
regarded  in  this  court  the  same  as  the  verdict  of  a  jury; 
and  the  conclusion  of  law  that  no  binding  contract  was 
made,  it  appears  to  us,  follows  as  a  necessary  conse- 
quence. Counsel  for  appellant  contends  that  the  dis- 
trict court  overlooked  the  material  question  presented 
by  the  pleadings.  It  is  claimed  that  this  action  is  not 
to  recover  on  an  oral  contract  of  insurance  as  an  inde- 
pendent transaction,  but,  to  use  counsel's  language, 
**the  action  is  to  recover  damages  resulting  from  a  fail- 
ure to  perform  a  duty  growing  out  of  an  agreement  to 
renew  insurance,  well  understood  between  the  parties. '^ 
If  it  is  intended  by  this  statement  that  some  sort  of  an 
agreement  or  promise  which  is  wanting  in  some  ele- 
ment essential  to  a  binding  contract  will  support  an 
action  for  damages  for  a  breach  or  failure  to  perform, 
we  can  not  approve  of  any  such  doctrine.  It  would  be 
rather  too  violent  an  assault  on  elementary  principles. 
We  do  not  intend  to  disturb  the  well  understood  rule 
that  a  valid  contract  of  renewal  of  insurance  may  be 
made  by  parol,  upon  terms  well  understood  by  the  par- 
ties, or  that  a  parol  contract  to  execute  a  policy  of 
insurance  is  valid.  City  of  Davenport  v.  Peoria  M.  <& 
F.  Ins.  Co.  J  17  Iowa,  276.  The  rule  was  recognized 
and  followed  in  Huhhard  v.  Insurance  Co.y  33  Iowa, 
325,  and  in  Smith  v.  Instance  Co.,  64  Iowa,  716,  21  N. 
W.  Rep.  145;  but  we  know  of  no.  authority  or  reason 
for  holding  that  anything  in  the  way  of  an  oral  prom- 
ise without  the  essential  elements  of  a  valid  contract, 
can  be  the  basis  of  an  action  for  damages.  The  judg- 
ment of  the  district  court  is  affibmed. 
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0.  S.  Young  v.  The  Omaha  &  St.  Louis  Railway 
Company,  Appellant. 

Praotioe.  A  paper  was  offered  as  being  a  deed  and  excluded  npon 
objection  that  it  was  a  copy.  No  foundation  was  laid  for  secondary 
evidence.  After  the  ruling,  counsel  said  the  paper  was  a  deed  of 
which  a  copy  was  attached  to  the  petition.  Held,  the  presumption  in 
favor  of  the  action  of  the  court  is  not  overcome. 

Appeal  from  Fremont  District  Court. — Hon.   Walter 
I.  Smith,  Judge. 

Friday,  December  14,  1894. 

Action  to  recover  double  damages  for  the  killing 
of  colts  and  hogs  belonging  to  the  plaintiff  by  the 
operation  of  defendant's  trains,  because  of  a  neglect  of 
defendant  to  maintain  a  proper  or  sufficient  fence. 
Defendant,  in  a  count  of  its  answer,  pleaded  that  it 
purchased  the  right  of  way  across  the  land  of  plaintiflE's 
predecessor,  and  that  by  the  terms  of  the  conveyance 
the  grantor  was  to  make  a  five-board  fence  along  both 
sides  of  the  right  of  way,  of  material  to  be  furnished 
by  defendant  company;  that  the  defendant  did  furnish 
the  material,  and  that  *'any  fault  or  negligence  in  the 
construction  of  the  said  fence  along  the  said  right  of 
way  was  wholly  the  act  of  the  plaintiflE,  and  if  the  same 
was  in  any  manner  defective  in  its  construction  it  was 
through  the  negligence  of  the  plaintiflE.''  To  the 
answer  was  attached,  as  an  exhibit,  the  conveyance  of 
the  right  of  way,  containing  the  agreement  to  make 
the  fences.  To  the  answer  pleading  such  defense  there 
was  a  demurrer,  which  the  court  sustained,  and  upon 
a  trial  of  issues  formed  there  was  a  judgment  for  plain- 
tiflE, from  which  the  defendant  appealed. — Affirmed, 
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Theodore  Sheldon  for  appellant. 

C.  S.  Keenan  and  O.  B.  Jennings  for  appellee. 

Granger,  C.  J. — On  the  trial  the  defendant  offered 
in  evidence  a  deed  of  the  right  of  way,  which  the  court 
excluded  under  objections  that  it  was  immaterial,  and 
not  the  original  deed.  The  ruling  is  urged  as  error. 
The  record  presents  an  assignment  of  error  on  the 
action  of  the  court  in  sustaining  the  demurrer;  but  the 
assignment  is  not  argued,  and  it  must  be  treated  as 
waived  or  abandoned.  Buncombe  v.  Powers j  75  Iowa, 
185,  39  N.  W.  Rep.  261 ;  Hull  v.  School  Bistricty  82 
Iowa,  686,  46  N.  W.  Rep.  1053,  and  48  N.  W.  Rep. 
82.  A  ground  of  objection  to  the  deed  offered  and  ex- 
cluded is  that  it  was  not  the  original  deed.  If  not  the 
original  deed,  it  was  certainly  not  admissible  without  a 
foundation  for  secondary  evidence,  and  none  was  laid, 
or  attempted  to  be.  After  the  ruling  on  the  objection, 
the  record  shows  that  counsel  for  appellant  stated  that 
the  paper  offered  was  a  deed,  a  copy  of  which  was 
attached  to  the  petition/  but  thei*e  is  no  identification 
whatever,  and  our  presumptions  must  be  in  favor  of 
the  action  of  the  court.  From  the  record  we  have  no 
means  whatever  of  knowing  the  kind  of  a  paper  offered, 
except  the  statements  of  counsel,  and  they  differ  as  to 
the  identity  of  the  instrument.  It  does  not  appear 
that  the  court  was  in  error.  It  may  further  be  said, 
without  elaboration,  that  the  offered  testimony  was 
immaterial  after  the  ruling  of  the  court  on  the  demurrer 
to  the  answer.    The  judgment  is  affirmed. 
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E.  McCoy,  Assignee,  v.  The  Hastings  &  Bbadlby 

Company  et  al.y  Appellants;  J.  V.  Farwell 

&  Company,  Interveners. 

"Cost  Price*'  Defined.  Where  g^oods  are  sold  at  "oost  price/'  the 
bayer  owes  the  bill  price,  and  is  not  entitled  to  deduct  discounts 
which  the  seller  wonld  have  been  entitled  to  had  such  seller  paid  for 
the  goods  by  a  stated  time. 

Appeal  from  Lyon  District    Court. — Hon.    Soott   M. 
Ladd,  Judge. 

Fbiday,  Deoembeb  14, 1894. 

Action  to  recover  the  balance  of  the  purchase  price 
of  a  stock  of  goods.  Trial  to  the  court,  judgment  for 
the  plaintiff,  and  defendants  appeal. — Affirmed. 

McMillan  <&  Dunlap  for  appellants. 

E.  Y.  Oreenleafajid  E.  C.  Boach  for  appellee. 

KiNNE,  J. — I.  Plaintiff,  as  assignee  of  one  Ander- 
son, an  insolvent,  sold  to  defendants  a  stock  of  goods, 
formerly  the  property  of  Anderson,  the  price  at  which 
the  goods  were  sold  being  stated  in  the  memorandum 
of  sale  as  follows :  *  *For  the  consideration  of  sixty-four 
cents  on  the  dollar  on  cost  prise  of  said  property;  said 
inventory  to  be  taken  as  soon  as  possible.''  An  inven- 
tory of  the  property  was  taken,  in  which  the  price  of 
the  several  items  of  goods  was  the  regular  invoice 
price.  In  making  this  invoice,  no  account  was  taken 
of  freight  paid  on  the  goods,  and  no  allowance  was 
made  to  cover  any  discounts.  Defendants  contend  that 
they  should  have  been  allowed  the  discounts  stated  on 
the  bills,  and  it  seems  to  be  conceded  that  if  these  had 
been  deducted  from  the  bill  price  there  would  be  noth- 
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ing  due  plaintiff.  Plaintiff's  contention  is  that  the 
words  '^cost  price,''  as  used  in  the  agreement  of  sale, 
mean  the  price  at  which  the  goods  were  originally- 
billed  to  Anderson.  He  also  says  that  the  freight, 
which  was  not  considered,  amounted  to  more  than  the 
discounts,  even  if  they  had  been  allowed.  He  also 
claims  that  the  inventory  was  agreed  to  at  the  time  it 
was  taken. 

II.  From  the  statement  above  it  will  be  seen  that 
the  only  matter  in  controversy  in  this  suit  is  the  mean- 
ing of  the  words  ''cost  price,"  as  used  in  the  contract  of 
sale  of  the  goods.  It  appears  without  conflict  that  the 
goods  were  in  fact  inventoried  at  what  they  cost  in 
Chicago,  without  considering  either  freight  or  dis- 
counts; that  it  is  usual  with  wholesale  men  to  bill 
goods  as  due  in  a  certain  number  of  days,  as  in  sixty 
days,  ninety  days,  or  four  months,  and  that  a  certain 
discount  from  the  bill  price  is  allowed  if  payment  is 
made  prior  to  the  date  when  the  bill  becomes  due. 
The  amount  of  such  discount  depends  upon  the  kind  of 
goods,  and  the  time  within  which  they  are  paid  for, 
prior  to  the  time  when  the  bill  becomes  due.  The  cost 
price  is  said  to  be  what  is  actually  paid  for  an  article. 
And.  Law  Diet.;  Black,  Law  Diet.;  Buck  v.  Burky  18 
N.  T.  337.  ''Cost"  is  defined  by  Webster  as  "the 
amount  paid,  charged,  or  engaged  to  be  paid  for  any- 
thing bought."  Anderson  never  paid  for  these  goods. 
When  the  contract  of  sale  was  made  to  defendants,  the 
time  had  passed  within  which  payments  might  be  made 
so  as  to  obtain  the  benefit  of  the  wholesale  merchant's 
discounts.  The  goods  were  sold  to  Anderson,  and 
presumably  charged  to  him  at  a  certain  sum;  but  be 
might,  by  paying  at  certain  times  in  advance  of  the 
time  when  the  bills  became  due,  obtain  certain  dis- 
counts. Not  having  done  so,  it  is  manifest  that  the 
cost  price  to  him  was  the  price  at  which  the  goods  were 
billed.  If  he  had  paid  for  the  goods,  then  the  cost 
price  would  be  the  amount  in  fact  paid.     As  Anderson 
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failed  to  avail  himself  of  the  discounts  offered,  they 
can  not  now  be  considered  in  determining  what  is,  or 
was,  the  cost  price  of  the  goods.  Suppose  defendants' 
agreement  had  been  with  the  creditors  of  Anderson 
direct,  to  take  his  goods  and  pay  them  sixty-four  per 
cent  of  the  cost  price  of  them  to  Anderson,  could  they 
have  discharged  their  liability  under  such  a  contract 
by  paying  the  bill  price  less  the  most  favorable  discount 
which  had  been  offered  Anderson,  or  less  any  discount 
whatever!  It  seems  to  us  not.  The  cost  price  must 
be  determined  in  view  of  what  Anderson  would  have 
been  compelled  to  pay  for  the  goods  at  the  time 
defendants  purchased  them.  His  obligation  was  to 
pay  the  bill  price;  and  defendants'  agreement  was  to 
pay  sixty-four  per  cent  of  that  price. 

Other  matters  are  discussed  by  counsel,  in  connec- 
tion with  the  determination  of  the  question  presented, 
which  we  do  not  deem  it  necessary  to  consider.  The 
judgment  below  was  proper,  and  is  affirmed. 


John  Taylor  and  Citizens    National  Bank  of  Des      w  swi 
Moines  v.  F.  M.  Gilbert,  Appellant,  and  i?LJw| 

Henry  E.  Yeomans  et  al. 

Description  in  Mortgagre.    A  mortgage  recited  that  Y.  of  Warren 

1  county  conveyed  nineteen  head  of  pure  blood  Herefords.  It  gave 
their  names  and  attached  numbers  to  some  of  their  names;  it  also 

2  recited  that  the  names  were  the  names  ''recorded  in  the  'American 
Hereford  Herd  Book/  *'  The  original  of  that  publication  is  kept  in 
Missouri.  It  contains  many  names  in  duplicate  but  no  repeated  num. 
bers.    The    numbers  are  not  attached  till  enough  names  are  regis- 

8  tered  to  make  a  book,  which  sometimes  involves  a  delay  of  a  year. 
Beldf  that  as  to  a  subsequent  mortgagee,  the  description  was  too  in- 
definite. 

Practice.  On  foreclosure,  the  subsequent  mortgagee  asserted  his  mort- 
gage to  be  paramount.  The  holder  of  the  one  first  in  time  answered 
denying  that  assertion,  and  alleging  his  mortgage  to  be  prior.  He 
4  also  interposed  a  cross  bill  and  therein  set  out  his  mortgage,  which 
cross  bill  was  in  no  way  assailed.  Held,  that  as  the  filing  of  the 
answer  made  a  complete  issue,  the  failure  to  assail  the  cross  bill 
did  not  waive  the  defective  description  in  the  mortgage  set  out  in  the 
eross  bill. 
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Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Friday,  December  14,  1894. 

Action  to  foreclose  a  chattel  mortgage  executed  by 
the  defendant  Yeomans  to  the  plaintiff  Taylor,  and  to 
establish  a  landlord's  lien  on  certain  chattels  in  favor 
of  plaintiffs  under  a  lease  from  Taylor  to  Yeomans. 
Defendant  Gilbert  answered,  setting  up  a  prior  recorded 
chattel  mortgage  on  part  of  the  property,  and  claiming 
priority  thereunder  over  plaintiff's  mortgage  and  land- 
lord's lien.  The  pleadings  and  exhibits  thereto  are 
quite  voluminous,  but,  as  the  principal  contention  is 
whether  the  description  of  the  property  in  the  recorded 
mortgage  to  defendant  Gilbert  is  sufficient  to  charge 
subsequent  purchasers  and  incumbrancers  with  notice, 
the  pleadings  need  not  be  more  fully  stated.  Decree 
was  entered  in  favor  of  the  plaintiff,  and  dismissing 
defendant  Gilbert's  cross  bill,  wherein  he  asked  a  fore- 
closure of  his  mortgage.  Defendant  Gilbert  appeals. — 
Affirmed. 

Guernsey  <&  Baily  for  F.  M.  Gilbert  appellant. 

Cummins  <&  Wright  and  Cullender  d  Smith  for 
appellees. 

Given,  J. — I.  The  mortgage  under  which  appel- 
lant claims  is  in  a  form  in  common  use,  and  shows  on 
its  face  as  follows:  That  it  is  from  "Henry  E.  Yeo- 
mans, of  Warren  county,  and  state  of  Iowa,"  to  '*F. 
M.  Gilbert,  of  Des  Moines,  Iowa,  party  of  the  second 
part,"  selling  and  conveying  unto  the  party  of  the  sec- 
ond part  the  following  goods  and  chattels,  to 
1  wit,  nineteen  pure  blood  Hereford  cattle  as  fol- 

lows:    Beau  Real  3d  (male).  Flora,  Flora  2d, 
Flora  3d,  Melody,  Fair  Maiden,  Maiden  Fair,  Mowequa 
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Lass,  Ida  Monde,  Grace,  Buckfield  Lass,  Gipsy  Maid  and 
calf.  Forelock  3d,  Patience,  SUk  7th,  Gentle  Polly  2d, 
Snow  Flake,  Silk  9.  The  above  names  are  the  names 
as  recorded  in  the  *  American  Hereford  Herd  Book."? 
This  court  has  been  called  upon  many  times  to  pass 
upon  the  suflBciency  of  the  descriptions  of  property  in 
chattel  mortgages.  It  is  seldom  that  cases  are  identi- 
cal in  their  facts ;  therefore,  guided  by  such  general 
principles  as  are  applicable,  each  case  must  be  decided 
upon  its  own  facts.  In  Smith  v.  McLean^  24  Iowa, 
332,  this  general  principle  was  announced,  and  has 
since  been  followed  in  all  cases  before  this  court.  **It 
is  true  that  there  must  be  certainty  in  the  description 
of  the  property,  but  Hd  certum  est  quod  certum  reddi 
potest.^  Hence  if,  from  the  description  contained  in 
the  instrument,  the  mind  is  directed  to  evidence  where- 
by it  may  ascertain  the  precise  things  conveyed,  if 
thereby  absolute  certainty  may  be  attained,  the  instru- 
ment is  valid.  The  rule  may  be  stated  in  different 
words,  thus:  That  description  which  will  enable  third 
persons,  aided  by  inquiries  which  the  instrument  itself 
indicates  and  directs,  to  identify  the  property,  is  suffi- 
cient.'' Guided  by  this  rule,  we  proceed  to  inquire 
whether  appellant's  mortgage,  upon  its  face,  was  suffi- 
cient to  impart  notice  by  the  record  thereof,  to  subse- 
quent purchasers  or  incumbrancers,  as  to  what  property 
was  covered  thereby. 

n.  We  do  not  understand  appellant  to  claim  that 
the  statement  ^'nineteen  pure  blood  Hereford  cattle," 
and  the  names  and  numbers  that  follow,  are, 
2  taken  alone,  a  sufficient  description.  He  con- 
tends, however,  that  by  the  reference  to  the 
^'American  Hereford  Herd  Book"  which  follows,  the 
case  is  brought  within  the  rule  announced  in  Smith  v. 
McLean^  quoted  above.  We  gather  from  the  evidence 
the  following  with  respect  to  the  manner  in  which  this 
herd  book  is  kept:     There  is  an  association  known  as 
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the  '* American  Hereford  Cattle  Breeders'  Association," 
with  a  secretary  residing  at  Independence,  Missouri. 
When  a  breeder  desires  to  register  pure  blood  Hereford 
cattle  bred  by  him,  he  makes  application  to  the  secre- 
tary, giving  such  name  to  each  animal  as  he  chooses. 
When  there  are  enough  applications  to  make  a  volume, 
they  are  put  in  alphabetical  order,  and  printed,  a  num- 
ber being  given  to  each  name,  and  the  volumes  thus 
composed  are  distributed  and  sold  to  breeders  and 
others.  While  the  names  may  be  duplicated,  the  num- 
bers never  are.  As  the  animal  does  not  get  its  number 
until  sufficient  is  accumulated  for  a  volume,  it  may  be 
a  year  or  more  before  the  number  is  given.  Upon  the 
sale  of  cattle  thus  registered,  the  vendor  forwards  a  bill 
of  the  sale  to  the  secretary  of  the  association,  after 
which  the  'cattle  are  registered  as  owned  by  the  pur- 
chaser. This  herd  book  now  consists  of  twelve  volumes, 
the  original  of  which  is  kept  in  Independence,  Missouri. 
It  will  be  observed  that  no  number  is  connected  with 
several  of  the  names  appearing  in  the  mortgage.  It 
will  be  observed  that,  while  Mr.  Yeomans  did  not  du- 
plicate names,  the  names  used  by  him  were  used  by 
others;  for  instance,  the  name  ''Snow  Flake,"  which 
appears  without  number  in  the  mortgage,  was  dupli- 
cated in  a  herd  on  the  Taylor  farm.  The  witness  Scar- 
let says:  "The  herd  book  does  not  show  duplicates 
of  all  the  names  in  the  mortgage  (Exhibit  C).  The  fol- 
lowing are  not  duplicated:  Ida  Monde,  MowequaLass, 
Beau  Real  3d,  Melody,  Silk  7th,  Maiden  Fair,  Buckfield 
Lass,  Gentle  Polly  2d.''  The  description  contained 
in  appellant's  mortgage  directs  to  the  "American  Here- 
ford Herd  Book"  as  the  evidence  whereby  the  precise 
thing  conveyed  may  be  ascertained  with  certainty,  but, 

with  the  description  and  book  in  hand,  where 
3  shall  the  inquirer  go,  as  neither  designates  the 

cattle  by  location.  It  is  argued  that  as  the  moi*t- 
gage  shows  that  Yeomans  was  of  Warren  county,  that 
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the  cattle  were  not  to  be  removed  from  that  county, 
that  Yeomans  was  in  possession,  and  that  in  case  of 
sale  it  was  to  **take  place  on  the  farm  in  the  county  of 
Warren,'^  the  description  must  be  held  to  apply  to 
Hereford  cattle  in  the  possession  of  Yeomans  in  that 
county.  As  neither  the  mortgage  nor  the  herd  book 
tells  where  in  that  county  Yeomans  resided,  nor  where 
the  cattle  were  kept,  the  identity  of  the  cattle  must  be 
ascertained  by  yet  further  inquiry. 

If  the  residence  of  Yeomans  was  ascertained,  and 
pure  blood  Hereford  cattle  found  in  his  possession 
in  Warren  county,  still  the  identity  is  not  shown.  Let 
it  be  conceded  that  because  of  the  recitations  in  the 
mortgage  we  are  directed  to  Warren  county,  and  to 
Hereford  cattle  owned  and  in  the  possession  of  Yeo- 
mans as  the  cattle  mortgaged,  yet  with  the  description 
and  herd  book  the  identity  is  not  made  certain.  True, 
numbers  are  never  duplicated  in  the  herd  book,  nor 
names  by  the  same  owner;  but  who  can  say  which  of 
Yeomans'  Herefords,  in  his  possession  in  Warren 
county,  are  these  nineteen,  and  which  is  **Ida  Monde" 
and  which  **  Gipsy  MaidV  As  to  the  names  appearing 
in  the  mortgage  without  number,  the  Hereford  book  fur- 
nishes but  very  slight  evidence  of  identification,  and 
but  little  weight  should  be  given  to  those  where  the 
numbers  in  the  book  and  mortgage  correspond.  We 
are  clearly  of  the  opinion  that  it  is  not  the  purpose  of 
the  law  to  subject  subsequent  purchasers  and  incum- 
brancers to  pursue  such  inquiries  as  were  necessary  in 
this  case  to  ascertain  even  approximately  what  property 
was  intended  to  be  covered  by  the  mortgage  to  appel- 
lant. Certainty  is  easily  attainable  in  such  descriptions, 
and  should  be  insisted  upon  for  the  protection  of  third 
persons.  Most  of  the  cases  decided  by  this  court  have 
been  cited,  but  we  only  find  it  necessary  to  mention  the 
following.  In  City  Batik  of  Boone  v.  Baetky,  79  Iowa, 
216,  44  N.  W.  Rep.  362,  cattle  covered  by  the  mort- 
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gage  were  described  by  the  names  as  registered  in  the 
' 'American  Shorthorn  Herd  Book/^  bat  the  descrip- 
tion was  held  sufficient  upon  other  recitations  therein. 
See,  also,  Caldwell  v.  TrowbridgCy  68  Iowa,  150,  26  N. 
W.  Rep.  49;  Hayes  v.  Wilcox,  61  Iowa,  732,  17  N.  W. 
Rep.  110;  Warner  v.  Wilson,  73  Iowa,  719,  36  N.  W. 
Rep.  719 ;  Manufactwring  Co.  v.  Bobinson,  83  Iowa,  568, 
49  N.  W.  Rep.  1031. 

III.  PlaintiflE's  filed  their  petition,  as  already 
stated,  making  appellant,  Gilbert,  a  party  defendant,  as 
claiming  ''some  interest  in,  or  lien  upon,  some  part  or 

all  of  the  property, '^  and  averring  that  his  inter- 
4         est,  if  any,  was  junior  to  plaintiff's.    Appellant 

answered,  denjring  each  allegation  in  the  petition 
''save  that  this  defendant  admits  that  he  holds  a  chattel 
mortgage  upon,  and  claims  an  interest  in  and  lien  upon 
certain  personal  property  at  one  time  owned  by  his 
codofendant  Henry  Yeomans,  which  chattel  mortgage 
this  defendant  avers  is  the  first  and  paramount  lien 
upon  said  property,  and  prior  and  superior  to  the  liens 
of  the  plaintiffs,  and  of  the  codefendants  of  the 
defendant.''  He  set  up,  by  way  of  cross  bill,  his 
mortgage  from  Yeomans,  and  asked  judgment  against 
him,  and  for  decree  establishing  his  lien  against 
the  proceeds  derived  from  the  sale  of  the  property 
covered  by  his  mortgage.  The  property  in  controversy 
has  been  sold  under  stipulation,  and  the  proceeds  held 
to  abide  the  result  of  this  case.  No  answer  or  demurrer 
was  filed  to  the  cross  bill,  in  which  plaintiffs'  mortgage 
was  set  out  at  length.  Appellant  contends  that  as  his 
mortgage  was  fully  set  out,  and  as  no  demurrer  was 
filed,  plaintiffs  must  be  held  to  have  waived  their  right 
to  assert  that  the  cross  petition  did  not  state  a  cause  of 
action,  or,  in  other  words,  the  sufficiency  of  the  descrip- 
tion in  the  mortgage.  While  other  issues  were  joined 
by  appellant's  answer  to  plaintiffs'  petition,  the  only 
one  controverted  on  the  trial  was  that  of  priority. 
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Appellant  did  not  dispute  the  validity  of  plaintiflEs' 
mortgage,  nor  the  right  to  a  landlord's  lien,  but  claimed 
priority  as  to  the  prpperty  covered  by  his  mortgage. 
PlaintiflEs  did  not  dispute  the  validity  of  appellant's 
mortgage  as  between  the  parties  to  it,  but  claimed 
priority  over  it  because  of  insufficient  description. 
These  issues  were  joined  by  the  petition  and  answer, 
and  were  tried  thereon  as  though  no  cross  bill  had  been 
filed.  The  case  is  clearly  distinguishable  from  Benjamin 
V.  Viethj  80  Iowa,  149,  45  N.  W.  Rep.  731;  Linden  v. 
Greeny  81  Iowa,  365,  46  N.  W.  Rep.  1108;  Brockert  v. 
Bailway  Co.,  82  Iowa,  369,  47  N.  W.  Rep.  1026;  Arndt 
V.  Hosford,  82  Iowa,  499,  48  N.  W.  Rep.  981;  McCona- 
hey  V.  Griffey  J  82  Iowa,  564,  48  N.  W.  Rep.  983,— cited 
by  appellant.  Our  conclusion  upon  both  questions  dis- 
cussed is  that  the  decree  of  the  district  court  should 

be  AFFIBMED. 


M.  E.  Hawley,  Administratrix,    v.  The   Michigan 
Mutual  Life  Insubanoe  Company,  Appellant. 

Delivery  of  Policy.  A.  indaced  B.  to  apply  for  life  insurance  under 
agreement  to  advance  the  premium  and  take  the  policy  as  security 
for  the  advance.  A.  held  a  note  against  an  agent  who  had  authority 
to  take  applications,  collect  premiums,  and  deliver  policies  upon  the 
payment  of  premiums.  He  arranged  with  this  agent  to  procure  said 
policy  upon  the  life  of  B.  and  that  the  premium  should  be  paid  by  an 
indorsement  upon  said  note.  A  policy  issued  which  contained  a 
clause  that  no  liability  should  arise,  unless  the  premium  was  paid  and 
the  policy  delivered  in  the  lifetime  of  insured.  It  was  delivered  to 
said  insurance  agent.  He  sent  it  to  a  third  person  with  instruction 
not  to  deliver  it  unt'd  the  indorsement  was  made  upon  his  note.  The 
indorsement  was  made,  and  the  policy  delivered  to  A.  after  B.  had 
died.  Heldf  that  there  was  neither  a  payment  nor  a  delivery,  and  no 
liability  upon  the  policy . 

Appeal  from  Wapello  District  Court. — Hon.  E.  L. 
BuBTON,  Judge. 

Fbiday,  Decembeb  14,  1894. 
Vol.  92  la— 38 
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Action  on  a  policy  of  life  insurance.    Judgment 
for  plaintiff,  and  the  defendant  appealed. — Reversed. 

W.  H.  C.  Jaques  for  appellant. 

William  McNett  and  J.  W.  Lewis  for  appellee. 

Gbanger,  C.  J. — The  plaintiff  is  the  administra- 
trix of  the  estate  of  L.  A.  Stevens,  deceased.  L.  A. 
Stevens,  in  his  lifetime,  had  a  policy  for  two  thousand 
dollars  in  the  defendant  company,  which  was,  by  its 
terms,  payable  to  one  H.  Moyer,  and  bearing  date 
October  24,  1891.  A.  &.  Edwards  was  the  general 
agent  of  the  defendant  company.  Edwards  made  a 
written  agreement  with  one  N.  E.  Sherwood,  whereby 
Sherwood  was  to  engage  in  the  service  and  employ  of 
Edwards  as  agent  in  the  state  of  Nebraska  '*to  procure 
applications  for  insurance;  to  collect,  so  far  as  practi- 
cable, when  authorized  so  to  do,  all  premiums  payable 
on  account  of  such  insurance;  and  to  deliver,  upon 
such  collections,  the  policies  and  renewal  receipts  sent 
by  the  party  of  the  second  part  for  that  purpose.'' 
The  application  for  the  policy  in  suit  was  obtained  on 
the  immediate  solicitation  of  Moyer,  and  sent  by  Moyer 
to  Sherwood  at  Detroit,  Michigan,  and  was  by  Sher- 
wood sent  to  the  office  of  the  company,  and  the  policy 
made  out  and  returned  through  Sherwood  to  Moyer, 
and  received  by  him  on  the  twenty-eighth  day  of  Octo- 
ber, 1891,  at  Omaha,  Nebraska;  and  the  assured,  L.  A. 
Stevens,  died  at  Ottumwa,  Iowa,  on  the  same  day.  A 
ground  of  defense  to  the  action  on  the  policy  is  that 
when  Stevens  died  the  policy  had  not  been  delivered 
and  the  premium  paid,  as  required  by  the  terms  of  the 
application  and  policy.  Because  of  a  clause  in  the 
policy,  plaintiff  concedes  that  ^*the  company  is  not 
liable  unless  there  was  a  delivery  of  the  policy  and  a 
payment  of  the  premium  within  the  lifetime  of  the 
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assured,  and  while  he  was  yet  in  good  health."  The 
following  are  important  facts  as  to  the  application  and 
the  delivery  of  the  policy:  Moyer  held  the  note  of  N. 
E.  Sherwood  and  one  Hodson  for  three  hundred  dol- 
lars. Sherwood  and  Moyer  agreed  that  Moyer  should 
secure  an  application  for  a  policy,  the  premium  on 
which  would  be  fifty-nine  dollars  and  eighty  cents ;  that 
the  premium  should  be  paid  by  an  indorsement  on  the 
Moyer  note  for  that  amount ;  and  that  the  policy  should 
be  made  payable  to  Moyer,  to  secure  him  for  the 
amount  of  the  premium  thus  advanced  to  Stevens. 
Moyer,  in  accord  with  this  understanding,  secured  the 
application.  The  application  is  dated  October  6, 1891, 
and  signed  by  Stevens  and  Moyer,  the  latter  being 
designated  as  '^party  in  whose  favor  the  policy  is  to  be 
drawn.''  The  application  is  approved  and  recom- 
mended by.^'N.  E.  Sherwood,  agent.''  When  the 
policy  was  returned  to  Sherwood,  at  Detroit,  he  inclosed 
it  to  his  father,  E.  Sherwood,  at  Omaha,  with  instruc- 
tions not  to  deliver  it  to  Moyer  until  the  fifty-nine  dol- 
lars and  eighty  cents  was  indorsed  on  the  note,  and  the 
instruction  to  E.  Sherwood  was  observed.  The  jury 
made  the  following  special  finding:  "At  the  time  Dr. 
Sherwood  first  handed  the  policy  sued  upon  to  Her- 
man Moyer,  do  you  find  that  Lewis  A.  Stevens  was 
dead  or  alive?  Answer.  Dead."  The  following  is  a 
clause  of  the  policy:  *'It  is  hereby  agreed  that  the 
policy  shall  not  be  in  force  unless  the  premium  is 
actually  paid  to  the  company,  or  its  authorized  agent, 
or  a  note  given  and  accepted  in  the  place  of  such  pay- 
ment, during  the  lifetime  of  the  person  whose  life  is 
insured,  and  the  policy  is  actually  delivered  to  the  per- 
son for  whose  benefit  is  the  insurance,  during  such  life- 
time." Because  of  this  clause,  appellee  conceded  that 
the  company  is  not  liable,  under  the  terms  of  the 
policy,  ''unless  there  was  a  delivery  of  the  policy  and 
a  payment  of  the  premium  within  the  lifetime  of  the 
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assured.^'  The  jury  also  specially  found  that  Dr.  E. 
Sherwood  made  the  indorsement  on  the  note,  and  gave 
the  policy  to  Moyer,  **  October  28,  10  a.  m.,  1891. '' 

After  verdict  the  defendant  moved  for  judgment 
in  its  favor  on  the  special  findings,  which  the  court 
overruled,  and  the  ruling  is  assigned  as  error.  It 
would  seem  from  the  finding  and  concessions  by 
appellee  that  the  motion  should  have  been  sustained. 
Appellee,  however,  insists  that  the  condition  of  the 
record  is  such  that  the  jury  could  have  found  both  a 
delivery  of  the  policy  and  a  payment  of  the  premium. 
Some  additional  facts  are  important  in  this  connection. 
Sherwood,  as  agent  under  his  contract  with  Edwards, 
had  resided  at  Omaha,  Nebraska,  but  before  the  appli- 
cation in  question  was  taken  he  had  moved  to  Detroit. 
Moyer  was  in  Sherwood's  office  at  Omaha,  and  it  is 
contended  by  appellee  that  when  the  application  was 
taken  he  was  still  doing  the  work  of  Sherwood^s  office, 
and  was  an  agent  for  the  company.  It  is  then  urged 
that  Stevens,  in  giving  his  application,  had  no  part  or 
concern  in  the  arrangement  by  which  the  premium  was 
to  be  paid  by  the  indorsement  on  the  note,  but  that 
his  understanding  was  that  he  borrowed  the  money  of 
Moyer  to  pay  the  premium,  and  hence  that,  with  the 
money  in  Moyer 's  hands,  there  was  a  payment.  Then, 
upon  the  question  of  the  delivery  of  the  policy,  it  is 
urged  that  because  of  the  agreement  between  N.  E. 
Sherwood  and  Moyer,  by  which  the  premium  was  to  be 
paid  by  the  application  on  the  note,  and  the  money 
was  loaned  by  Moyer  to  Stevens,  and  held  by  Moyer 
aa  a  fund  for  the  payment  of  the  premium,  when  the 
company  approved  the  application  and  sent  the  policy 
to  N.  E.  Sherwood  it  was  a  delivery  of  the  policy. 
Neither  of  these  positions  can  be  sustained,  and,  unless 
both  can  be,  the  motion  for  judgment  should  not  have 
been  overruled.  As  to  the  payment,  it  seems .  to  us 
that  it  is  hardly  a  doubtful  question.    Appellee  con- 
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ceded  that  Moyer  never  passed  the  money  to  Stevens, 
and  the  most  favorable  conclusion  is  that  they  agreed 
that  Moyer  would  furnish  the  money  and  pay  the 
premium,  and  take  the  policy  payable  to  himself  as 
his  interest  might  appear.  It  is  said  that  it  would 
have  been  an  idle  form  to  have  passed  the  money  to 
Stevens  to  have  been  handed  back.  In  many  respects 
that  would  be  true,  and  for  many  purposes,  especially 
as  between  Stevens  and  Moyer,  a  liberal  rule,  to  meet 
their  understanding,  might  be  applied.  But,  if  the 
money  never  passed  to  Stevens,  nor  to  others  for  him, 
there  was  never  a  loan,  but  only  an  unexecuted  agree- 
ment. It  may  be  conceded  that  Moyer  said,  **I  wiU 
loan  you  the  money  for  the  premium,  and  I  will  pay  it 
to  the  company  for  you,  or  I  will  loan  you  the  money 
for  the  premium,  and  you  may  regard  the  premium  as 
paid;^'  but  if  the  money  was  never  paid  to  Stevens  nor 
to  the  company  there  was  never  a  loan,  and  a  quite 
satisfactory  test  of  the  question  is,  is  there  anything 
on  which  Moyer  could  base  all  action  against  Stevens? 
Certainly  not,  because  Stevens  never  directly  nor 
indirectly  received  anything  from  Moyer,  nor  did 
Moyer  ever  part  with  anything,  for  Stevens.  Then 
what  could  be  said  of  the  transaction  between  Moyer 
and  Stevens?  This  only:  that  Moyer  agreed  to  furnish 
the  money  and  pay  the  premiums.  In  doing  that, 
Moyer  did  not  act  for  the  company,  but  for  Stevens. 
It  is  not,  and  we  think  it  would  not  be,  claimed  that 
the  company  would  be  bound  by  its  agent's  agreement 
to  pay  the  premium  for  its  policy  holders.  The  record 
shows  that  there  is  no  proof  that  the  company  had  any 
knowledge  of  the  agreement  for  the  payment  of  the 
premium  by  the  indorsement  on  the  note.  There  was, 
then,  no  payment  by  Stevens.  He  simply  arranged 
for  Moyer  to  pay  for  him,  and  Moyer  did  not  do  it. 

II.  It  is  also  very  apparent  that  there  was  not  a 
delivery  of  the  policy  before  Stevens'  death.  It  is 
true  that  it  came  into  the  hands  of  Sherwood,  and  was 
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sent  by  him  to  his  father  for  delivery,  before  the  death, 
but  the  special  finding  above  shows  that  it  was  handed 
to  Moyer  after  the  death.  Nothing  in  the  record,  in 
any  way,  indicates  that  either  Stevens  or  the  company 
understood  that  Sherwood  was  the  agent,  or  in  any 
way  acted,  for  either  Stevens  or  Moyer,  but,  in  so  far 
as  they  had  information,  he  was  the  agent  for  the 
company  only.  Moyer,  it  is  true,  knew  of  his  arrange- 
ment with  Sherwood  by  which  the  premium  was  to  be 
paid  by  the  indorsement  on  the  note,  but,  at  the  same 
time,  Moyer  knew  of  Sherwood's  relation  to  the  com- 
pany, and  dealt  with  him,  not  as  his  or  Stevens' 
agent,  but  as  the  agent  of  the  company.  Whatever 
may  have  been  the  relation  between  Sherwood  and 
Moyer,  or  the  company  and  Moyer,  in  other  respects, 
it  is  not  to  be  said  that  Moyer  was  the  agent  of  either 
in  this  transaction.  He  was,  as  has  been  said,  an 
applicant  for  the  policy  with  Stevens.  This  fact  was 
known  to  the  company  and  to  Sherwood.  Sherwood, 
in  sending  the  policy  to  his  father  for  delivery,  directed 
that  it  was  not  to  be  deliverd  to  Moyer  until  the 
indorsement  was  made  on  the  note.  Both  the  com- 
pany and  Sherwood  dealt  with  Moyer  as  an  applicant, 
but  neither  Moyer  nor  Stevens  dealt  with  Sherwood  as 
his  agent. 

The  undisputed  facts  and  the  special  findings  by 
the  jury  are  such  that  the  defendant  was  entitled  to  a 
judgment,  and  the  motion  for  that  purpose  should 
have  been  sustained.    Bevebsed. 


ftj  sQ6i        Sophia  White  and  John  D.  White  v.  D.  R.  Kinley, 
m  7271  Sheriff;  John  Thomas,  Intervener,  Appellant. 

Change  of  Homestead.    Where  the  first  homestead  was  in  a  tract 

1  of  one  hundred  and  seventy  acres,  which  tract,  with  a  creamery 
npon  it,  was  worth  six  thousand  dollars,  a  finding  that  the  homestead 
forty  acres  therein  equaled  nine  hundred  dollars,  the  value  of  ^he 
second  homestead  will  not  be  disturbed;  and  it  is  not  essential  that 

2  money  received  for  the  forty,  alone,  was  actually  invested  in  the  new 
homedtead. 
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Same:  wife's  debt.    That  the  second  homestead  is  taken  in  the  wife's 
3    name,  does  not  render  it  liable  to  debts  made  by  her  before  she 
aoqoiredit. 

Appeal  from  Linn  District  Court. — Hon.   James    D. 
GiFFEN,  Judge. 

Fbiday,  Decembeb  14, 1894. 

This  is  an  equitable  action,  by  which  the  plaintiffs 
seek  to  enjoin  the  defendant  Kinley,  who  is  sheriflE  of 
Linn  county,  from  selling  a  house  and  lot  of  the  plain- 
tiffs upon  an  execution  against  plaintiffs  and  in  favor 
of  John  Thomas,  intervener  and  appellant.  There  was 
a  decree  for  the  plaintiffs,  and  the  intervener  appeals. 
Affirmed. 

Herrick  d  Hicks  for  appellant. 

Thompson  S  Stewart  for  appellees. 

RoTHBOCK,  J. — I.  The  plaintiffs  are  husband  and 
wife.  They  reside  on  the  property  in  controversy,  and 
claim  that  it  is  exempt  from  execution  because  it  is 
their  homestead.  The  title  to  the  lot  is  held  by  the 
wife.  It  is  situated  in  the  city  of  Marion,  and  is  not 
greater  in  extent  than  the  homestead  authorized  by 
law.  It  is  conceded  that  the  debt  for  which  the  judg- 
ment was  rendered  was  contracted  before  the  home- 
stead was  acquired.  But  the  plaintiffs  claim  that  they 
owned  another  homestead  before  the  debt  was  con- 
tracted, which  they  sold,  and  purchased  the  house  now 
in  controversy,  and  that  the  transaction  was  such  a 
change  of  homestead  as  is  authorized  by  section  2000 
and  2001  of  the  Code,  by  which  the  owner  pf  a  home- 
stead may  change  his  home,  and  hold  the  new  acquisi- 
tion exempt  from  execution,  to  the  extent  in  value  of 
the  old,  **in  all  cases  where  the  old  or  former  home- 
stead would  have  been  exempt.''  It  appears  from  the 
pleadings  and  evidence,  and  from  a  written  admission 
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of  the  parties  made  upon  the  trial,  that  John  D.  White 
was  the  owner  of  a  farm  of  one  hundred  and  seventy 
acres  in  Delaware  county,  upon  which  he  and  his  wife, 
and  other  members  of  his  family,  resided  as  a  home- 
stead, and  that  neither  of  the  plaintiffs  owned  any 
other  land.  The  farm  was  sold  in  February,  1892, 
and  soon  thereafter  the  house  and  lot  in  controversy 
was  purchased,  and  the  title  was  taken  in  the  name  of 
Sophia  White. 

It  is  averred  in  the  petition  of  intervention  that 
the  farm  and  a  creamery  alleged  to  belong  to  John  D. 
White  was  of  the  value  of  six  thousand  dollars.  The 
homestead  in  controversy  is  of  the  value  of  nine  hun- 
dred dollars,  and  it  was  purchased  and  paid  for  with 
the  proceeds  of  the  ''homestead  and  land  sold  in 

1  Delaware  county.''     The  ground  upon  which  a 
reversal  of  the  decree  is  demanded  is  that  there 

is  no  evidence  that  the  homestead  right  in  the  farm 
equaled  the  value  of  the  new  homestead.  It  is  to  be 
conceded  that  there  is  no  direct  evidence  that  the  home- 
stead forty  acres  in  the  farm  was  worth  nine  hundred 
dollars,  and  that  that  was  a  fact  necessary  to  sustain 
the  claim  of  the  plaintiffs.  If,  however,  it  can  be  found 
from  the  evidence  of  the  value  of  the  farm  that  the 
homestead  was  worth  nine  hundred  dollars,  this  is 
sufficient.  It  was  not  incumbent  on  the  plaintiffs  to 
introduce  evidence  showing  the  value  of  the  homestead 
forty  separate  from  the  value  of  the  farm  as  a  whole. 
If  the  value  of  the  farm  as  a  whole  was  worth  sufficient 
so  that  every  forty  acres  of  it  would  equal  the  new 
homestead  in  value,  this  ought  to  be  held  suffi- 

2  cient.    It  is  to  be  remembered  that  it  was  not 
incumbent  on  the  plaintiffs  to  show  that  the 

money  received  for  the  homestead  forty  acres  alone  was 
actually  invested  in  the  new  homestead.  The  purchase 
of  a  second  homestead  with  the  proceeds  in  part  of  the 
first,   and  other  means,  protects  the  new  homestead, 
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when  the  value  of  the  second  does  not  exceed  that  of 
the  first.  Lay  v.  Templeton,  59  Iowa,  684,  13  N.  W. 
Rep.  766;  Benhamv.  Chamberlain^  39  Iowa,  358.  Of 
course,  courts  can  not  take  judicial  notice  that  a  forty 
acre  homestead  in  Delaware  county  is  of  the  value  of 
nine  hundred  dollars.  But  we  think,  taking  this  whole 
record  (including  the  claim  of  intervener,  in  his  peti- 
tion, that  the  farm  and  creamery  were  worth  six  thou- 
sand dollars,  and  the  fact  that  White  owned  no 
creamery),  the  district  court  correctly  found  that  the 
homestead  forty  acres  was  at  least  of  the  value  of  nine 
hundred  dollars.  We  are  the  more  ready  to  approve 
of  the  decree  because  the  brief  record  of  the  case,  and 
the  manner  in  which  it  appears  to  have  been  presented 
to  the  district  court,  impress  us  that  the  fact  now  in 
controversy  was  not  really  a  matter  of  contention  on 
the  trial. 

n.     It  is  said  that  the  old  homestead  was  owned 
by  John  D.  White,  and  the  new  one  is  the  property  of 

his  wife,  and  is  liable  for  her  indebtedness  con- 
3         tracted  before  she  acquired  it.     It  was  held  in 

Qreen  v.  Farrar^  53  Iowa,  426,  5  N.  W.  Rep. 
557,  that  the  conveyance  of  a  homestead  by  a  husband 
to  his  wife  does  not  render  it  liable  for  the  debts  of  the 
wife  contracted  prior  to  such  conveyance.  It  is  said  in 
that  case  that:  ''The  property  did  not  cease  to  be  the 
homestead  of  the  parties  upon  the  transfer  of  the  title 
to  the  wife.  ♦  ♦  ♦  The  parties  might  have  sold  this 
homestead,  and  with  the  proceeds  acquired  a  new  one 
in  the  name  of  the  wife,  which,  to  the  extent  in  value 
of  the  old  homestead,  would  have  been  exempt.^'  The 
decree  of  the  district  court  is  affirmed. 
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iM  ^1  H.  H.  Obebholtzeb  v.  John  T.  Hazen,  SheriflE, 

«  ^1  AppeUant. 

Fraudulent  Oonveyanoe :  Evidence.  On  one  side,  the  testimony 
8  tended  to  show  that  plaintiff  famished  his  son  money  to  carry  on  bosi- 
nesSy  acted  as  banker  for  him,  paid  his  bills,  took  interest  on  his 
advances  and,  finally,  was  given  a  mortgage  on  the  stock  of  the  son, 
at  a  time  when  the  son  was  insolvent  and  largely  indebted  to  others. 
On  the  other,  that  plaintiff  was  the  real  owner,  and  the  mortgage 
colorable.  Held,  a  finding  by  a  jury  that  plaintiff  was  not  the  owner 
of  the  business  and  his  mortgage  a  bona  fide  one,  will  not  be  dls- 
torbed. 

Bculgres:  Burden  of  Proof.    Relationship  is  not  a  badge  of  fraud. 
6    Transactions  between  relatives  which    show  something  ont  of  the 

6  nsnal  course  of  business  do  not  put  the  burden  on  grantee  to  show 
good  faith  and  valuable  consideration  by  clear  and  satisfactory  evi- 

7  dence.    Neither  does  proof  of  certain  other  badges  have  such  effect. 

Practice :  Evidence.    Erroneously  excluding  testimony  is  not  re  vers- 
1-2  ibl^  error  where  the  record  shows  that  no  prejudice  resulted. 

Sams.    Whether  a  certain  person  "seemed"  to  be  the  manager  "when 

3  around,"  is  a  mere  conclusion. 

Sams.    An  invoice  may  be  introduced  merely  to  identi^r  a  stock,  where 

4  the  court  states  it  is  not  to  prove  value. 

Appeal  from  Pottawattamie  District  Court. — Hon.  A.  B. 
Thobnell,  Judge. 

Fbiday,  Deoembeb  14,  1894. 

This  is  an  action  at  law  brought  by  the  plaintiff 
against  the  defendant,  who  is  sheriflE  of  Pottawattamie 
county,  to  recover  damages  for  the  alleged  conversion 
of  a  certain  stock  of  merchandise,  consisting  of  tobacco, 
cigars,  pipes,  etc.,  owned  by  one  0.  M.  Oberholtzer, 
and  by  him  mortgaged  to  the  plaintiff  to  secure  a  note, 
in  the  sum  of  seven  thousand,  nine  hundred  and  twen- 
ty-seven dollars,  made  by  the  said  C.  M.  Oberholtzer  to 
the  plaintiff.  The  defense  was  that  defendant  took  pos- 
session of  the  said  stock  of  goods  under  and  by  virtue  of 
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an  attachment  issued  in  a  certain  case  wherein  M.  Kin- 
ports  was  plaintiff,  and  0.  M.  Oberholtzer  was  defend- 
ant, and  that  he  afterward  sold  the  same,  and  applied 
the  amount  received  upon  the  judgment  that  Banports 
recovered  in  his  suit;  that  plaintiff's  mortgage  was 
wholly  without  consideration,  and  executed  with 
intent  to  hinder,  delay,  and  defraud  the  creditors 
of  C.  M.  Oberholtzer;  that  plaintiff  was  at  all  times 
the  owner  in  fact  of  the  stock  of  merchandise, 
and  that  0.  M.  Oberholtzer  had  no  interest  therein ; 
that,  while  the  business  was  carried  on  in  the  name  of 
0.  M.  Oberholtzer,  yet  the  obligations  created  by  him 
were  in  fact  the  obligations  of  plaintiff,  and  the  mortgage 
was  made  as  a  scheme  or  trick  to  enable  plaintiff  to 
defraud  his  creditors;  that  C.  M.  Oberholtzer  was  in  no 
way  indebted  to  plaintiff,  for  that  the  business  wholly 
belonged  to  plaintiff.  The  reply  was  a  denial  of  the 
allegations  of  the  answer,  and  a  plea  of  estoppel.  On 
the  issues  thus  joined  there  was  a  trial  to  a  jury,  which 
returned  a  verdict  for  plaintiff,  on  which  judgment 
was  rendered,  and  defendant  appeals. — Affirmed. 

Flickinger  Brothers  for  appellant. 

Wright  <&  Baldvm  and  John  P.  Organ  for  appel- 
lee. 

Deemer,  J. — There  are  fifty-four  assignments  of 
error  in  this  case,  but  they  may  all  be  grouped  under 
five  heads:  First.  Alleged  error  in  the  admission  and 
rejection  of  testimony;  second^  failure  to  give  instruc- 
tions asked;  thirds  error  in  the  instructions  given; 
fourth^  refusal  of  the  court  to  set  aside  the  special  find- 
ings of  the  jury;  and  fifths  error  in  the  court  in  refus- 
ing to  instruct  for  defendant. 

I.  Under  the  first  head  counsel  have  argued  a 
great  many  questions  presented  by  the  record  in  the 
admission  and  rejection  of  testimony,  to  some  of  which. 
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only,  we  will  refer,  the  others  either  not  being  of  suffi- 
cient importance  to  demand  consideration,  or,  clearly, 
not  prejudicial.     The  plaintiflE  was  a  witness  m  his  own 
behalf,  and  testified  that  the  note  given  him  by  0. 

1  M.  Oberholtzer  had  not  been  paid  to  him.  He  was 
then  interrogated,    upon  cross-examination,  as 

to  whether  it  had  been  paid  to  others  for  him,  and 
objections  were  sustained  to  sach  questions,  because 
not  cross-examination.  Strictly  speaking,  the  questions 
were  not  cross-examination,  but  the  witness  elsewhere 
stated  he  did  not  know  the  amounts  which  had  been 
paid  others.  The  other  persons  to  whom  payments 
were  made  were  upon  the  stand,  and  gave  in  detail  the 
amounts  received  by  them.  So,  if  answers  should 
have  been  permitted,  the  ruling  is  clearly  with- 

2  out  prejudice.  One  H.  R.  Oberholtzer,  a  witness 
for  the  defense,  was  asked  on  cross-examination, 

how  much  time  0.  M.  Oberholtzer  put  in  about  the 
business,  and  an  objection  to  the  question  was  sus- 
tained. It  was  not  cross-examination ;  and,  even  if  it 
were,  the  whole  matter  was  fully  brought  out  by  other 
witnesses,  and  no  prejudice  resulted.  The  same  witness 
was  asked  why  the  business  of  C.  M.  Oberholtzer  did 
not  pay,  and  objection  was  sustained  thereto.  He 
afterward  answered  the  question  by  saying  he 

3  did  not  know  why.    Witness  Howe  was  asked 
as  to  who  seemed  to  be  the  financial  manager  of 

the  business  while  he  was  around,  and  objection  was 
sustained  to  this.  The  ruling  was  clearly  correct,  for 
it  called  for  a  conclusion  of  the  witness.  This  witness 
detailed  all  he  saw  of  the  management  of  the  business, 
and  it  was  for  the  jury  to  say  who  the  manager 

4  was.     An  invoice  taken  of  the  stock  after  it  had 
been  taken  by  plaintiflE  on  his   mortgage  was 

offered  in  evidence  by  plaintiff,  and  was  admitted  by 
the  court,  simply  to  identify  the  goods,  and  not  as 
proof  of  value.     Defendant  objected  to  it  because  it 
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Was  incompetent  to  prove  value.  It  is  sufficient  to  say, 
in  this  connection,  that  the  court,  in  admitting  it, 
expressly  ruled  that  it  was  not  admissible  for  that  pur- 
pose. Defendant  offered  in  evidence  a  sworn  answer 
filed  by  plaintiff  in  an  action  against  him  in  the  district 
court,  wherein  he  was  seeking  to  avoid  liability  on  a 
certain  guaranty  by  saying  that  the  person  to  whom  he 
referred  was  not  0.  M.  Oberholtzer.  It  is  manifest 
that  such  fact,  if  shown,  would  throw  no  light  upon 
the  issues  in  this  case.  Firsts  because  it  is  not  shown 
when  the  answer  was  made  (if  made  after  the  making 
of  the  mortgage  in  suit,  it  was  entirely  immaterial) ;  and 
second^  if  made  before,  we  know  of  no  rule  which  would 
make  it  material  to  the  issues  presented,  except  for 
impeaching  purposes,  and  it  was  not  so  offered. 

II.  The  first  instruction  asked  by  defendant  was  a 
I)eremptory  one  to  return  a  verdict  for  him.  We  will 
have  occasion  hereafter  to  refer  to  this,  and  will  now 
consider  others  asked.  The  other  instructions  asked 
by  the  defendant,^efining  what  circumstances  amounted 
to  badges  of  fraud,  and  explaining  the  burden  of  proof, 
were,  so  far  as  correct,  given  by  the  court  in  its  charge 
to  the  jury.  And  the  questions  presented  are  nearly 
all  determined  by  the  case  of  Allen  v.  Kirk,  81  Iowa, 
658,  47  N.  W.  Rep.  906,  adversely  to  appellant.  The 
court,  in  effect,  instructed  the  jury  that  if,  in  executing 
the  mortgage  to  plaintiff,  0.  M.  Oberholtzer  intended 
thereby  to  hinder  or  delay  or  to  defraud  his  creditors, 
the  burden  would  rest  on  plaintiff  to  show  that  the  note 
and  mortgage  were  executed  and  delivered  to  him  for  a 
valuable  consideration ;  but,  if  executed  for  a  valuable 
consideration,  yet  if  C.  M.  Oberholtzer  intended  thereby 
to  hinder,  delay,  or  defraud  existing  creditors,  and 
plaintiff  participated  or  assisted  therein,  then  the  mort- 
gage would  be  fraudulent.  The  court  further  instructed 
that,  if  plaintiff  had  a  valid  claim  against  C.  M.  Ober- 
holtzer, he  had  a  right  to  secure  it,  even  though  he  took 
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all  of  C.  M.  Oberholtzer's  property;  that  the  burden 
was  upon  the  defendant  to  establish  the  fraud  pleaded 
by  him;  and  gave  the  following  with  reference  to 
badges  or  fraud:  ''Twelfth.  There  are  in  law  certain 
matters  which  are  sometimes  termed  'badges  of  fraud;' 
that  is,  matters  which,  if  shown,  are  usually  considered 
as  evidence  tending  to  show  fraud.  Among  these  are 
unusual  or  extraordinary  methods  of  conducting  busi- 
ness, if  shown.  Any  secrecy  or  concealment  in  said 
business,  if  shown,  or  any  other  unusual  methods  or  acts 
connected  with  the  transactions  in  question,  if  shown  by 
the  evidence,  are  proper  to  be  considered  In  decid- 
ing whether  fraud  in  fact  existed  in  connection  with 
said  transaction. '^   The  defendant  asked  the  fol- 

5  lowing  instruction:    "(2)  Transactions  between 
relatives,  where  creditors'  interests  are  involved, 

are  closely  scrutinized,  and,  where  the  transaction 
shows  anything  out  of  the  usual  course  of  business,  it  is 
incumbent  upon  the  parties  claiming  under  such  con- 
veyance to  show  clearly  and  satisfactorily  that  the  trans- 
action was  bona  fide^  in  good  faith,  and  based  on 
suflBcient  consideration.''  It  is  no  doubt  true  that 
transactions  between  relatives,  where  creditors'  interests 
are    involved,    should    be    closely   scrutinized. 

6  But  mere  relationship,  alone,  is  not  a  badge  of 
fraud  which  calls  for  explanation.  Bump,  Fraud. 

Con.,  p.  54;  Wait,  Fraud.  Con.,  sec.  242;  Allen  v. 
Kirkj  supra.  Does  the  fact  that  a  transaction  between 
relatives,  which  shows  anything  out  of  the  usual 
course  of  business,  change  the  burden  of  proof  so  as  to 
cast  upon  the  grantee  or  mortgagee  the  burden  of 
showing  clearly  and  satisfactorily  that  the  transaction 
was  bona  fide,  in  good  faith,  and  for  valuable  considera- 
tion? We  think  not.  As  a  general  rule,  when  a  con- 
veyance is  attacked,  the  burden  of  proof,  where  the 
instrument  is  valid  on  its  face,  rests  upon  the  creditor 
to  show  a  fraudulent  intent  or  absence  of  consideration. 
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Wait,  Fraud.  Con.,  sec.  271,  and  cases  cited.   A  badge 

of  fraud  does  not  constitute  fraud  in  itself,  but  is  simply 

evidence  of  fraud, — a  means  of  establishing  a 

7  fraudulent  intent.   Bump,  Fraud.  Con.  33.   This 
instruction  was  correctly  refused,  as  were  others 

asked  by  appellant  which  announced  the  rule  that,  upon 
proof  of  certain  badges  of  fraud,  the  burden  shifted  to 
appellee  to  prove,  not  only  a  consideration  for  the  mort- 
gage, but  its  bona  fides  as  well. 

ni.  What  we  have  said  with  reference  to  the 
instructions  refused  disposes  of  the  questions  raised 
with  reference  to  the  instructions  given.  We  have 
examined  them  all  with  care,  and  find  no  error  in  them. 

IV.  The  claims  that  the  special  findings  are  not 
supported  by  the  testimony,  and  that  the  court  should 
have  directed  the  jury  to  have  returned  a  verdict  for 
him,  may  be  disposed  of  under  one  head.  And  we 
may  premise  this  branch  of  the  opinion  by  saying  that 
the  question  here  is  not  what  findings  we  would  have 
made,  nor  what  verdict  we  would  have  returned,  had 
we  been  in  the  place  of  the  jury;    The  only 

8  question  now  is,  is  there  any  testimony  from 
which  the  jury  might  fairly  answer  the  inter- 
rogatories as  they  did,  and  find  the  general  verdict 
returned?  The  claim  of  plaintiff  is  that  both  he  and 
C.  M.  Oberholtzer  were  anxious  to  get  H.  R.  Ober- 
holtzer,  a  son  of  plaintiff,  into  business;  that  neither 
H.  R.  nor  C.  M.  Oberholtzer  had  any  money,  but  that 
C.  M.  was  working  on  a  salary,  and  was  willing  to 
engage  in  a  business  venture  to  aid  his  brother,  with 
the  thought  that  if  the  business  proved  a  success*  he 
would  quit  his  then  employment  and  enter  actively  into 
the  business.  H.  R.  Oberholtzer  was  familiar  with  the 
cigar  business,  and  it  was  discovered  that  one  Hess  had 
a  small  business  for  sale  in  the  city  of  Council  Bluffs. 
Plaintiff  did  not  wish  to  engage  in  the  business  himself. 
It  was  then  arranged  that  plaintiff  should  furnish  C. 
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M.  Oberholtzer  the  money  with  which  to  purchase  this 
business,  which  should  be  conducted  in  the  name  of, 
and  for,  C.  M.  Oberholtzer,  with  H.  E.  Oberholtzer  as 
business  manager.  It  was  also  arranged  that  CM.  Obeiv 
holtzer  should  pay  his  father  interest  upon  the  money 
so  advanced,  as  well  as  upon  what  he  should  advance 
in  the  future.  H.  R.  Oberholtzer  was  to  have  complete 
charge  of  the  business,  and,  until  the  profits  would 
justify  more,  was  to  receive  his  living  and  traveling 
expenses.  The  purchase  was  made  of  Hess  under  this 
arrangement,  and  the  business  was  conducted  for  a 
number  of  years  in  the  name  of  C.  M.  Oberholtzer. 
Plaintiff  was  present  in  the  store  most  of  the  time, 
engaged  in  looking  after  real  estate  transactions,  his 
real  estate  oflBce  being  in  the  store;  and,  as  check 
upon  H.  R.,  all  the  cash  went  through  his  hands,  and 
went  to  his  individual  credit  in  the  bank.  All  bills 
were  paid  by  H.  H.  Oberholtzer,  at  the  request  and 
by  the  direction  of  H.  R.,  with  checks  signed  by  the 
plaintiff.  In  other  words,  plaintiff  act^d  as  banker  for 
C.  M.  Oberholtzer.  At  the  request  of  H.  R.,  the 
manager,  or  of  C.  M.  Oberholtzer,  plaintiff  advanced 
various  sums  to  C.  M.  during  the  time  the  business  was 
in  operation,  and  at  the  end  of  each  year  there  was 
a  reckoning  had,  and  plaintiff  was  allowed  certain 
amounts  as  interest  upon  the  advancements  made  by 
him.  The  business  was  not  successful,  and  at  the  time 
of  the  making  of  the  mortgage  in  question  there  was 
a  balance  due  plaintiff,  for  moneys  advanced,  equal 
to  the  amount  of  the  note  received  by  him  from  his 
son.  At  that  time,  C.  M.  was  indebted  in  the  sum  of 
about  six  thousand  dollars  to  other  creditors  for  goods 
purchased  by  him.  The  mortgage  in  question  was 
made  to  secure  this  note,  at  the  instance  and  request  of 
plaintiff.  On  the  other  hand,  there  is  much  testimony 
tending  to  show  that  CM.  Oberholtzer  was  a  mere 
figurehead,   having  nothing  whatever  to  do  with  the 
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business,  except  to  allow  his  name  to  be  used;  and 
there  is  much  testimony  to  show  that  the  plaintiff  was 
the  real  party  in  interest  during  all  the  time  the  busi- 
ness was  being  conducted.  There  is  testimony  also 
tending  to  show  that  the  mortgage  in  question  was 
without  consideration;  that  the  money  advanced  to  C. 
M.  Oberholtzer  by  plaintiff  was  a  gift;  and  that  the 
mortgage  in  question  was  made  to  save  the  amount 
invested  by  the  plaintiff,  to  the  prejudice  of,  and  in 
fraud  of,  the  rights  of  creditors.  The  jury,  in  the 
special  findings,  found,  however,  that  0.  M.  Ober- 
holtzer had  a  money  interest  in  the  business,  and  had 
direction  or  control  thereof,  and  that  plaintiff  was  not 
the  owner  thereof.  They  also  found  that  0.  M.  Ober- 
holtzer owed  plaintiff  the  amount  of  the  note,  which 
the  chattel  mortgage  was  made  to  secure,  and  gave  this 
chattel  mortgage  to  secure  the  indebtedness;  and  that 
the  chattel  mortgage  was  not  executed  with  intent  to 
hinder,  delay,  or  defraud  the  creditors  of  C.  M.  Ober- 
holtzer. The  jury  also  found  that  plaintiff  was  entitled 
to  recover  of  defendant  the  sum  of  two  thousand,  five 
hundred  and  four  dollars  and  eighty-seven  cents.  The 
case  was  fairly  submitted  upon  proper  instructions,  and, 
as  we  have  seen,  there  is  evidence  to  support  both  the 
special  and  the  general  verdict.  We  discover  no  preju- 
dicial error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Vol.  92  la— 39 
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Trust.    A  father,  for  the  purpose  of  making  an  eqaal  distribution  among 

1  his  children,  conveyed  Kansas  land  to  a  son-in-law  with  the  assent  of 

2  the  donor's  daughter  who  was  grantee's  wife.    The  deed  recites  a 

3  money  consideration.  The  son-in-law  sold  the  land  and  bought  other 
-t: — ^  10  in  Iowa  with  the  knowledge  and  assent  of  his  wife.  Held,  no  trust 
|i39    1^              6    resulted  under  Kansas  law  or  Iowa  law,  because  grantee  made  no 

promise,  no  trust  ap^ars  on  the  face  of  the  deed,  and  because  it 
recites  a  money  consideration  which,  under  such  circumstances,  can 
not  be  contradicted  by  extrinsic  eyidence,  in  absence  of  fraud  or 

6  mistake.  The  fact  that  the  father  furnished  the  purchase  price  can 
result  in  no  trust  in  favor  of  the  daughter.  It  could  be  created  for 
her  by  express  action,  only,  and  an  express  trust  may  not  be  shown 
in  parol.    Neither  is  the  trust  created,  because  love  and  affection  for 

7  the  daughter  was  the  true  consideration.  These  are  a  consideration, 
but  not  a  ''purchase  price." 

No  ooNBTBUonvB  TRUST  rcsults,  because  there  was  no  fraud.    Even  the 

8  breach  of  an  express  promise  is  not  a  sufficient  fraud,  unless  the 
promise  was  part  of  a  scheme  to  get  title  in  order  to  defraud  the 
eettuL 

AdmissionB  made  by  the  son-in-law  after  selling  the  Kansas  land,  that 

9  its  proceeds  belonged  to  his  wife  and  that  he  intended  to  buy  her  a 
farm  with  them,  do  not  create  a  trust  in  her  favor  in  lands  bought 

10    with  such  proceeds,  because  said  admissions  were  not  in  writing,  and 
evidence  a  mere  voluntary  agreement. 

2    Lex  LooL    Whether  a  trust  interest  has  been  created  in  lands 

4  lying  in  a  sister  state,  is  $o  be  determined  by  the  laws  of  that  state. 
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Appeals  from  Cass  District  Court. — ^Hon.  N.  W.  Maot, 

Judge. 

Fbidat,  Degembeb  14,  1894. 

The  first  of  these  actions  is  a  suit  in  equity  to 
establish  a  trast  in  certain  funds  in  the  hands  of  the 
defendants  and  appellees,  arising  from  the  sale  of  a 
farm  in  Cass  county,  Iowa,  by  defendant  Priest.  The 
second  is  a  law  action,  aided  by  attachment,  to  recover 
for  an  alleged  conversion  of  certain  moneys  belonging 
to  the  estate  of  Elizabeth  V.  Priest,  deceased.  The 
cases  were  tried  to  the  court  without  a  jury,  and  judg- 
ment and  decree  were  rendered,  dismissing  the  plain- 
tiflfe'  petition  in  each  case,  and  the  plaintiffs  appeal. — 
Affirmed. 

H.  O.  Curtis  for  appellants. 

Willard  S  Willard  and  DeLano  <&  Meredith  for  / 

appellees.  / 

Deemeb,  J. — I.  The  plaintiffs  in  the  equity  suit  ^ 
are  the  heirs  at  law  of  Elizabeth  Priest,  deceased,  and 
the  defendant  Stephen  C.  Priest  is  their  father.  Mrs. 
Priest  was  a  daughter  of  one  Joseph  Abrams.  Joseph 
Abrams  had  one  son  and  three  daughters,  besides  Mrs. 
Priest.  In  the  month  of  July,  1884,  Abrams,  who 
was  then  living  in  the  state  of  Kansas,  concluded  to 
make  a  partial  distribution  and  advancement  of  his 
property  to  his  children.  He  was  then  the  owner  of 
two  farms  in  Kansas,  one  of  which  was  known  as  his 
'*Home  Farm,''  and  the  other  was  occupied  by  defend- 
ant Priest  and  his  family.  Thomas  W.  King,  another 
son-in-law,  owned  and  occupied  another  and  a  third 
farm  in  the  same  county  as  the  other  two.  In  order 
to  carry  out  his*  purpose,  and  make  an  equal  distribu- 
tion of   property  to    his    daughters,    Abrams   made 
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arrangements  with  King  to  exchange  the  ''home  farm," 
valued  at  eight  thousand  dollars,  for  the  King  place, 
at  the  agreed  price  of  four  thousand  dollars.  Prior 
thereto,  however,  Abrams  had  had  a  conversation  with 
defendant  Priest,  in  which  he  told  him  he  intended  to 
give  him  a  farm.  After  making  arrangements  with 
King,  Abrams  informed  defendant  that  he  had  an 
opportunity  to  trade  the  "home  farm''  for  King's  land, 
and  directed  defendant  to  go  and  look  at  the  farm,  and 
if  it  suited  him  he  (Abrams)  would  make  the  exchange. 
Defendant,  after  examining  the  place,  was  pleased  with 

it,  and  so  informed  Abrams,  and  Abrams  made 
1  the   contemplated    exchange.     Abrams   deeded 

the  home  farm  to  King,  and  King,  by  direction  of 
Abrams,  and  with  the  knowledge,  direction,  and  consent 
of  the  deceased,  Mrs.  Priest,  made  a  deed  to  his  place  to 
the  defendant  Priest.  This  last  deed  was  a  warranty 
deed,  in  the  usual  form  and  for  the  expressed  considera- 
tion of  four  thousand  dollars.  Shortly  after  the  making 
of  these  deeds,  the  defendant  moved  onto  the  King  farm, 
and  used  and  occupied  it  for  a  year  or  more,  when  he 
sold  it,  and  with  the  proceeds  purchased  a  farm  in  Cass 
county,  Iowa,  from  one  Isabella  Goodale.  The  deed 
to  the  Cass  county  land  was  taken  in  the  name  of  the 
defendant  with  the  knowledge  and  consent  of  his  wife. 
Defendant  and  his  wife  immediately  took  possession 
of  the  Cass  county  land,  and  occupied  and  used  the 
same  until  the  death  of  the  wife,  in  April,  1888.  After 
the  death  of  the  wife,  and  in  May,  1891,  the  defendant 
sold  the  land  in  Cass  county,  and  at  the  time  of  the 
commencement  of  this  suit  was  in  possession  of  a  large 
part  of  the  proceeds  of  the  sale.  Plaintiffs  claim  that 
the  defendant  at  all  times  had  the  title  to  the  Kansas 
land  and  to  the  land  in  Cass  county  in  trust  for 
his  wife,  Elizabeth  V.  Priest,  and  that  they,  as  her 
heirs  at  law,  are  entitled  to  have  a  trust  impressed 
upon  the  funds  now  in  the  hands  of  the  defendant, 
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arising  oat  of  the  sale  of  the  Cass  county  land.  Defend- 
ant Isaac  Dickerson  was  made  a  party  to  the  suit 
because  of  his  having  possession  of  some  of  the  funds 
arising  from  the  sale  of  the  land  in  this  state. 

Our  first  inquiry  will  be  directed  to  the  question  as 
to  whether  there  was  any  equitable  title  in  the  Kansas 
land  in  Mrs.  Priest  or  not.  Defendants  pleaded 
2  and  proved  upon  the  trial  in  the  court  below  the 
statutes  of  the  state  of  Kansas  with  reference  to 
trusts  in  land,  which  are  as  follows  (Gen.  St.  Kan. 
1868,  Ch.  114): 

*^Sec.  6.  When  a  conveyance  for  a  valuable  con- 
sideration is  made  to  one  person,  and  the  consideration 
thereof  paid  by  another,  no  use  or  trust  shall  result  in 
favor  of  the  latter,  but  the  title  shall  vest  in  the  former, 
subject  to  the  provisions  of  the  next  two  sections. 

**Sec.  7.  Every  such  conveyance  shall  be  presumed 
fraudulent  as  against  the  creditors  of  the  persons  pay- 
ing the  consideration  therefor.  And  where  a  fraudu- 
lent intent  is  not  disproved,  a  trust  shall,  in  all  cases, 
result  in  favor  of  prior  creditors  to  the  extent  of  their 
just  demands  and  also  in  favor  of  subsequent  creditors, 
if  there  be  sufficient  evidence  of  fraudulent  intent. 

^*Sec.  8.  The  provisions  of  the  section  next  before 
the  last  shall  not  extend  to  cases  where  the  alienee 
shall  have  taken  an  absolute  conveyance  in  his  own 
name  without  the  consent  of  the  person  with  whose 
money  the  consideration  was  paid,  or  where  such  an 
alienee,  in  violation  of  some  trust,  shall  have  purchased 
the  land  with  money  not  his  own,  or  where  it  shall  be 
made  to  appear  that  by  agreement  and  without  any 
fraudulent  intent  the  party  to  whom  the  conveyance 
was  made,  or  in  whom  the  title  shall  vest,  was  to  hold 
the  land,  or  some  interest  therein,  in  trust  for  the  party 
paying  the  purchase  money,  or  some  part  thereof." 

They  also  pleaded  and  proved  the  statute  of  frauds 
in  that  state,  which  is  as  follows  (Gen.  St.  Kan.  1863, 
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section  6,  chapter  43,  p.  934):  **No  action  shall  be 
brought  whereby  to  charge  a  party  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  or  to  charge  any  executor  or  admin- 
istrator upon  any  special  promise  to  answer  damages 
out  of  his  own  estate,  or  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of  marriage, 
or  upon  any  contract  for  the  sale  of  lands,  tenements, 
hereditaments,  or  any  interest  in  or  concerning  them, 
or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof, 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall 
be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  therein,  to,  by  him,  or 
her,  lawfully  authorized'^ — and  section  1:  **No  trust 
concerning  lands,  except  such  as  may  arise  from  impli- 
cation of  law,  shall  be  created  unless  in  writing,  signed 
by  the  party  creating  the  same,  or  by  his  attorney 
thereto,  lawfully  authorized  in  writing.^' 

Plaintiffs  do  not — nor,  indeed,  could  they,  under 
the  statutes  of  either  Kansas  or  of  this  state — claim  an 
express  trust  in  the  land,  or  the  proceeds  thereof. 
Their  claim  is  that  from  the  transactions  between  the 
parties,  as  proved,  there  arose  an  implied,  a  resulting, 
or  a  constructive  trust,  which  the  law  will  recognize 
and  enforce.  We  turn,  then,  to  the  evidence,  and  find 
that  while  it  was  the  intention  of  Abrams  to  make  a 
partial  distribution  of  his  estate  among  his  heirs,  yet 
it  did  not  appear  to  him  to  be  important  to  whom  he 
made  the  deeds — whether  to  his  daughters,  in  their 
own  names,  or  to  their  husbands.  The  deed  to  the 
home  farm  was  made  to  King,  the  husband  of  one  of 
his  daughters,  and  the  deed  to  the  King  farm  was  made 
direct  to  defendant  Priest.  Abrams  had  previously 
spoken  to  defendant  about  giving  him  a  farm,  and 
while  the  deed  was,  no  doubt,  made  so  as  to  place  all 


Digiti 


ized  by  Google 


Oct.  1894]  AoKEB  V.  Pbibst.  615 

his  children  on  an  equality,  it  is  quite  evident  to  us 

that  it  was  wholly  immaterial  to  him  to  whom  the 

deed    should    be  made.    Before    having    the 

3  deed  made  to  defendant,  Abrams  spoke  to  his 
daughter,    Mrs.   Priest,    about    how   the  deed 

should  be  made,  and  *^she  said  to  make  it  to  her  hus- 
band; it  was  all  the  same.'^  Again,  Abrams  testifies, 
^*My  daughter  gave  no  reason  [for  making  the  deed  to 
her  husband],  except  that  it  would  be  all  right,  recog- 
nizing him  as  her  husband.  *'  Even  if  Abrams  intended 
the  deed  to  be  for  the  benefit  of  Mrs.  Priest  and  her 
children,  as  he  says,  he  did  not  so  state  to  defendant, 
and  defendant  had  no  knowledge  but  that  he  was  to 
take  the  beneficial  as  well  as  the  legal  estate.  Abrams 
directed  King  to  make  the  deed  to  defendant,  and  King 
had  no  conversation  whatever  with  defendant. 

Applying  these  facts  to  the  statutes  of  Kansas, 

before  quoted,  with  reference  to  the  creation  of  trusts, 

and  it  is  clear  that  defendant  took  an  absolute  title 

4  to  the  land  deeded  him  by  King,  unincumbered 
with  any  trust.     It  is  contended,  however,  that 

the  laws  of  Kansas  have  no  application  to  this  case,  that , 
the  statutes  above  quoted  relate  simply  to  the  remedy,  ' 
and  that  the  lex  fori  governs.     Without  deciding  this 
question,  so  far  as  it  relates  to  the  statute  of  frauds,  for 
it  is  not  necessary  to  a  determination  of  the  case,  and 
passing  it  with  the  single  remark  that  where  the  statute 
relates  simply  to  the  remedy,  and  does  not  make  the 
parol  contract  void,  as  is  the  case  with  the  statute  in 
question,  there  is  much  force  in  appellants'  position,  we 
are  clearly  of  the  opinion,  however,   that  the  other 
statutes  with  reference  to  the  creation  of  trust  estates 
are  binding,  for  they  go  to  the  validity  and  operation  of 
the  contract,  and  of  the  alleged  trust  in  the  land.     It  j 
is  familiar  doctrine  that  the  law  of  the  place  where  the 
contract  is  made  is  to  govern  as  to  its  nature,  validity,  | 
obligation,  and  interpretation,  and  the  law  of  the  forum  ! 
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as  to  the  remedy.  Bank  v.  Donnally^  8  Pet.  361; 
Scudderv.  Bank,  91  U.  S.  406;  Bwrchard  v.  Dunhar, 
82  111.  450.  It  is  also  eveiywhere  acknowledged  that 
the  title  and  disposition  of  real  property  are  exclusively 
subject  to  the  laws  of  the  country  where  it  is  situated, 
which  can  alone  prescribe  the  mode  by  which  a  title  to 
it  can  pass  from  one  person  to  another.  Korr  v. 
Moon,  9  Wheat.  565;  McCormick  v.  Sullivantj  10 
Wheat.  196.  And  a  title  or  right  in  or  to  real  estate 
can  be  acquired,  enforced,  or  lost  only  according  to  the 
law  of  the  place  where  such  property  is  situated. 
Benttely  v.  WUttemore,  18  N.  J.  Eq.  373;  Hosfordv. 
Nichols y  1  Paige,  220;  Williams  v.  Maus,  6  Watts,  278; 
Wills  V.  CoopeTj  2  Ohio,  124. 

If  we  are  correct  in  our  premises,  it  necessarily  fol- 
lows, as  a  conclusion,  that  under  the  laws  of  Kansas 
there  was  no  trust  created  by  law  in  the  Kansas  land, 
even  if  it  be  said  that  Mrs.  Priest  furnished  the  con- 
sideration paid  for  the  land,  because  there  was  no 
agreement  on  the  part  of  the  defendant  that  he  should 
hold  the  title  in  trust  for  his  wife.  But,  without  refer- 
ence to  these  statutes,  we  think  it  quite  clear  that  no 
trust  resulted  by  operation  of  law  from  the  transac- 
tions between  these  parties.  Mr.  Pomeroy,  in  his 
excellent  work  on  Equity  Jurisprudence  (section  103), 
says:  *^A11  true  resulting  trusts  may  be  reduced  to 
two  general  types:  (1)  Where  there  is  a  gift  to  A, 
but  the  intention  appears,  from  the  terms  of  the  instru- 
ment, that  the  legal  and  beneficial  estates  are  to  be 
separated,  and  that  he  is  either  to  enjoy  no  beneficial 
interest,  or  only  a  part  of  it.  In  order  that  a  case  of 
this  kind  may  aiise,  there  must  be  a  true  gift,  so  far  as 
the  immediate  transferree,  A,  is  concerned;  the  instru- 
ment must  not  even  state  any  consideration,  and  no 
valid,  complete  trust  must  be  declared  in  favor  of  A, 
or  of  any  other  person.  *  *  *  If  the  conveyance 
be  by  deed,  the  trust  will  result  to  the  grantor.     (2) 
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The  second  type  includes  the  cases  where  a  purchase 
has  been  made,  and  the  legal  estate  is  conveyed  or 
transferred  to  A,  but  the  purchase  price  is  paid  by  B.^' 
This  first  type  grev/  out  of  the  old  English  doctrine  that 
where  land  was  conveyed  by  deed  without  considera- 
tion, and  without  any  use  or  trust  being  declared,  a 
trust  resulted  to  the  feoflfer,  the  feoflfee  taking  only  the 
naked  legal  title.  If  it  ever  had  any  application  in 
this  country,  it  can  only  obtain  where  the  deed  simply 
contains.words  of  grant  or  transfer,  and  does  not  recite 
or  imply  any  consideration,  and  does  not  declare  any 
use  in  favor  of  the  grantee,  and  the  conveyance  is  not 
in  fact  intended  as  a  gift.  Gee  v.  ThrailUllj  25  Pac. 
Rep.  (Kan.)  588;  Gould  v.  Lynde,  114  Mass.  366;  Os- 
lorn  V.  Oshortij  29  N.  J.  Eq.  385 ;  Jackson  v.  Cleveland^ 
15  Mich.  94;   Shafter  v.   Huntington,  19  N.  W.  Rep. 

(Mich.)  11.  Such  a  trust  must  appear  on  the  y 
6  face  of  the  deed.  If  there  is  in  fact  no  consider- 
ation ,  but  the  deed  recites  one,  even  though  it 
be  nominal,  as  paid  by  the  grantee,  this  statement 
raises  a  conclusive  presumption,  in  the  absence  of  fraud 
or  mistake,  of  an  intention  that  the  grantee  is  to  take 
the  beneficial  estate;  and  no  extrinsic  evidence  is 
admissible  to  contradict  the  recital,  or  to  show  that 
there  is  in  fact  no  consideration.  Pom.  Eq.  Jur.,  sec- 
tion 1036;  Buss  V.  NeebiuSy  16  Cal;  350;  Squire  v. 
Harder y  1  Paige,  494;  Salisbury  v.  Clarke^  61  Vt.  453, 
17  Atl.  Rep.  135 ;  Jackson  v.  Cleveland,  supra.  The 
deed  in  the  case  at  bar  both  recites  a  consideration  and 
declares  a  beneficial  use  in  favor  of  the  grantee,  and 
it  is  apparent  that  no  resulting  trust  of  the  first  class 
arose  in  favor  of  Mrs.  Priest. 

As  to  the  second  type  of  trust,  where  the  considera- 
tion is  paid  by  one,  and  the  title  taken  in  the  name  of 
another,  a  trust  is  implied  for  the  reason  that  the  law 
infers  that  he  who  pays  the  purchase  money  intends  to 
become  the  owner  of  the  property,  and  the  beneficial 
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title  follows  that  sapposed  intention.  If,  then,  it  is 
shown  that  the  person  who  famished  the  money  did 
not  intend  to  take  a  beneficial  interest,  or  if  the  convey- 
ance is  made  to  one  who  stands  in  such  relation  to  him 
as  that  the  consideration  will  be  said  to  be  an  advance- 
ment or  gift  to  him  who  has  the  legal  title,  no  trust  will 
result.  If  the  consideration  for  the  conveyance  is  simply 
a  good  one, — that  of  love  and  affection, — the  doctrine 
of  resulting  trusts  does  not  apply,  for  it  is  evident  that 
the  grantor  does  not  intend  to  reserve  the  beneficial  use. 
If  the  case  at  bar  be  treated  as  a  purchase  by  defend- 
ant from  King,  Abrams  furnishing  the  consideration, 
then  it  is  clear  that  the  plaintiffs  are  in  no  position  to 
take  advantage  of  the  trust,  if  any  resulted,  for  such  a 
trust  would  be  a  resulting  one  in  Abrams,  who  is  yet 
alive.  Again,  under  such  a  state  of  facts,  equity  would 
treat  the  consideration  furnished  by  Abrams  to  the  de- 
fendant, who  was  his  son-in-law,  as  presumptively  an 
advancement.  This  is  the  doctrine  of  the  courts,  we 
think,  without  exception.  See  James  v.  James j  41  Ark. 
301;  Baker  v.  Leathers ^  3  Ind.  558;  Miller  v.  Blose^  30 
Grat.  744;  Thompson  v.  Thompson,  18  Ohio  St.  73.  A 
trust,  in  such  a  case,  would  not,  in  any  event, 

6  result  to  Mrs.  Priest  by  operation  of  law,  but  by 
agreement  of  the  parties.     Such  a  trust  in  an 

express  one,  and  can  not  be  established  by  parol  testi- 
mony.    Oee  V.  Thrailkill  and  Shafter  v.  Huntington, 
supra.    If,  however,  it  be  said  that  the  transaction  was 
in  effect  a  transfer  from  Abrams  to  Priest, — ^Mrs. 

7  Priest  furnishing  the  consideration,— which  as  we 
undei-stand  is  the  real  claim  of  the  plaintiffs,  then 

it  is  clear  that  the  only  consideration  so  furnished  was 
the  natural  love  and  affection  which  Abrams  had  for 
his  daughter.  She  did  not  in  fact  furnish  any  part  of 
the  purchase  price,  for  none  was  paid.  There  can  be 
no  resulting  trust  arising  from  the  payment  of  purchase 
money,  where  none  is  paid.    Natural  love  and  affection 
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is  a  good  consideration  for  a  deed,  and  when  that  is  the 
consideration  such  fact  would  be  considered,  with  others, 
if  there  were  others  tending  to  establish  a  resulting 
trust,  but  alone  it  is  insufficient.  Dilts  v.  Stewart,  1 
Atl.  Rep.  (Pa.  Sup. )  587.  See,  also,  to  the  same  eflEect, 
Braden  v.  Workman,  1  Atl.  Rep.  (Pa.  Sup.)  655.  In 
the  case  of  Hawks  v.  Sailors,  13  S.  E.  Rep.  (Q-a. )  638,  the 
father-in-law  made  a  deed  to  the  property  in  controversy 
to  the  son-in-law.  The  consideration  cited  in  the  deed 
is  '*$500  in  hand  paid  by  Sailors,  less  $200  for  love  and 
affection  the  said  White  bears  to  his  daughter,  Martha 
A.  Sailors,  deducted  out  of  the  $500. '*  The  action  was 
brought  to  have  a  trust  declared  in  favor  of  Mrs.  Sailors, 
to  the  extent  of  two  fifths.  The  husband  paid  only 
three  hundred  dollars  of  the  consideration.  It  was  held 
that  no  trust  resulted  in  favor  of  the  daughter.  And 
in  the  case  of  Stonehill  v.  Swartz,  28  N.  E.  Rep.  (Ind. 
Sup.)  620,'the  father-in-law  told  the  son-in-law,  after 
the  death  of  the  wife:  **I  do  not  want  to  deprive  you 
of  a  home.  I  will  give  you  the  land,  with  the  under- 
standing that  you  are  to  have  the  use  of  it  during  your 
life,  and  at  your  death  it  is  to  go  to  Lydia's  children." 
The  son-in-law  went  onto  the  land,  and  the  father-in-law 
gave  him  a  deed  of  general  warranty.  The  action  was 
brought  to  have  a  trust  declared  in  the  land  in  favor  of 
the  children  of  Lydia,  after  the  death  of  the  son-in-law. 
Held,  that  no  trust  resulted;  that,  if  there  was  any  trust 
at  all,  it  was  an  express  trust,  and  could  not  be  proved, 
for  the  reason  that  it  was  not  in  writing.  In  addition 
to  all  this,  it  is  quite  clear  from  the  testimony  before 
set  out  that  neither  the  wife  nor  her  father  intended 
that  the  defendant  should  hold  simply  the  legal  title, 
without  the  beneficial  use  of  the  property.  There  is  no 
doubt  in  our  minds  but  that  both  Abrams  and  Mrs. 
Priest  regarded  the  transaction  as  a  gift  to  the  husband, 
with  the  beneficial  use  in  the  defendant,  and  such  benefit 
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to  his  wife  and  children  as  would  incidentally  flow  there- 
from. 

It  seems  clear  from  what  we  have  said  that  no 
resulting  trust  arises  in  the  case.  Was  there  a  construct- 
ive trust  in  the  Kansas  landsf  Quoting  again  from 
Mr.  Pomeroy's  Equity,  section  1044:  '*An 
8  exhaustive  analysis  would  show,  I  think,  that  all 
instances  of  'constructive  trusts,'  properly  so 
called,  may  be  referred  to  what  equity  denominates 
fraud,  either  actual  or  constructive,  as  an  essential  ele- 
ment, and  as  their  final  source.^' 

Beach  on  Modern  Equity  (section  226)  says: 
**There  are,  therefore,  two  well  defined  classes  of  con- 
structive trusts,  corresponding  with  the  two  classes  of 
fraud,  viz.:  (1)  those  which  are  raised  in  actual  fraud; 
and  (2)  those  raised  in  presumed  or  constructive  fraud." 
In  this  case,  defendant  practiced  no  fraud  or  deceit 
upon  either  Abrams  or  Mrs.  Priest.  The  conveyance 
was  made  to  him  at  the  direction  of  Abrams,  upon  the 
request  of  his  (Priest's)  wife.  So  far  as  shown,  de- 
fendant had  nothing  to  do  with  the  conveyance,  except 
to  accept  it.  He  did  not  sustain  such  a  fiduciary  rela- 
tion to  the  other  parties  as  that  he  can  not,  in  perfect 
good  faith,  hold  the  title  to  the  land,  as  the  authorities 
before  cited  clearly  demonstrate.  Even  had  he  taken 
title  under  an  express  promise  to  hold  it  in  trust  for 
his  wife, — which  the  evidence  shows  he  did  not  do, — 
his  denial  of  the  trust  would  not  be  such  fraud  as  to 
raise  a  constructive  trust,  unless  it  be  shown  that  such 
promise  was  part  of  a  scheme  to  get  the  title  in  himself 
to  defraud  his  wife.  McClain  v.  McClain,  57  Iowa, 
167,  10  N.  W.  Rep.  333;  Wheeler  v.  Reynolds^  66  N. 
Y.  227;  Tatge  v.  Tatge,  34  Minn.  272,  25  N.  W.  Rep. 
596,  and  26  N.  W.  Rep.  121;  Burden  v.  Sheridan^  36 
Iowa,  125.  We  do  not  think  there  was  a  constructive 
trust  in  the  Kansas  lands. 


Digiti 


ized  by  Google 


Oct.  1894]  AcKEB  V.  Pbiest.  621 

II.     It  is  insisted  on  the  part  of  the  plaintiffs  that, 

after  the  sale  of  the  Kansas  lands,  defendant  admitted 

to  at  least  two  persons  that  the  money  arising 

9  therefrom  belonged  to  his  wife,   and  that  he 
intended  to  purchase  a  farm  for  her  therewith. 

These  statements  are  denied  by  the  defendant  and  by 
another  witness,  who  was  present  at  the  time  one  of 
the  admissions  is  said  to  have  been  made.  We  have 
considered  this  testimony  in  its  bearings  upon  the  first 
branch  of  the  case,  in  the  light  of  the  well  known  rule, 
announced  very  clearly  in  Lehman  v.  LetviSj  62  Ala.  129, 
that  such  evidence  is  of  the  most  unsatisfactory  charac- 
ter, and  is  to  be  received  with  great  caution,  and  find 
that  it  is  not  enough,  in  itself,  to  establish  a  trust,  either 
in  the  Kansas  lands,  or  in  the  funds  arising  therefrom. 
See,  also,  in  this  connection,  Noel  v.  Noel,  1  Iowa, 
423.  If  there  was  no  trust  in  the  Kansas  lands,  then 
a  mere  statement  on  the  part  of  the  defendant  that  the 
proceeds  from  the  sale  of  the  same  belonged  to  his 
wife,  and  that  he  intended  to  buy  a  farm  for  her  there- 
with, would  not  create  a  trust  in  the  lands  so  bought, 
for  two  reasons:  First,  because  such  a  trust  rests 
wholly  in  parol,  and  can  not  be  established  under  our 
statutes;  and,  second,  it  is  a  mere  voluntary  agreement 
or  declaration,  without  any  consideration,  and 

10  can   not  be  enforced.    Holland  v.   Hensley,   4 
Iowa,  222.;  Wester  field  v.  Kimmer,  82  Ind.  365. 

It  may  be  remarked,  in  this  connection,  that  the 
deed  to  the  Cass  county  land  was  taken  in  the 
name  of  the  defendant  with  the  knowledge  and 
acquiescence  of  the  wife.  As  further  sustaining  our 
conclusions,  see  Lantry  v.  Lantry,  51  111.  458;  Mc- 
Clain  V.  McClain,  supra;  Sha/ler  v.  Huntington,  19 
N.  W.  Eep.  (Mich.)  11;  Ratliff  v.  Ellis,  21  owa, 
59;  Bland  v.  Talley,  6  S.  W.  Rep.  (Ark.)  234.  There 
was  no  trust  in  the  Cass  county  land.  We  can  not 
do  better,  in  closing  this  opinion,  than  to  quote  a 
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paragraph  from  the  case  of  Batliff  v.  Ellis,  supra: 
**We  can  not  decree  this  property  to  be  conveyed  to 
complainants  without  overturning  one  of  the  great 
rules  of  the  law,  which  constitutes  the  security  of  all 
property.  If  it  operates  unkindly  in  an  occasional 
instance,  we  must  remember  that  imprudence  only  will 
cause  it  to  so  work,  and  that  the  rule  is  a  bulwark  of 
safety  to  all.  It  is  not  uncommon  for  a  court  to  be 
compelled  to  act  in  accordance  with  this  rule,  against 
the  fullest  and  clearest  parol  evidence.''  The  lower 
court  was  right  in  dismissing  the  petition  in  the  equity 
case. 

III.  In  the  abstract  it  is  stated  that  the  law  action 
was  tried,  by  consent  of  the  parties,  upon  the  testi- 
mony adduced  in  the  equity  cause,  and  that  the  plead- 
ings were  the  same,  except  that  it  was  alleged  in  the 
law  case  that  defendant  had  converted  the  trust  funds 
to  his  own  use,  and  damages  were  demanded  on  ac- 
count thereof.  These  statements  are  denied  by  appel- 
lees. As  the  equity  cause  is  affirmed  upon  its  merits, 
it  is  sufficient  to  say  that,  if  appellants'  contention  is 
correct,  the  law  case  must  also  be  affirmed.  The  judg- 
ment and  decree  in  these  cases  will  be  affibmbd. 


^  ^^  ^      B.  F.  WiNEY,  Appellant,  v.  Chicago,  Milwaukee  &  St. 
l«ii^  ^  Paul  Railway  Company. 

,  9ii    e2St 

\nl    94 

92  osBl  Pleadhigr  and  Practice.    Where  negligence  is  asserted,  and  it  is 

jiaoafl8[  ^    pleaded  in  separate  counts  that  it  injured  plaintilTs  wagon  and  his 

92    6g  person,  it  is  error  to  charge  that  a  general  denial  pats  it  npon  plain- 

. 1  tiff  to  prove  eUl  the  allegations  of  his  petition.    He  onght  to  be  al- 

fi34   7^  ^    lowed  a  recovery  npon  proof  that  his  person  was  injured,  though  he 

•- failed  to  prove  damage  to  his  wagon. 

Error  not  ourid  by  charge  allowing  recovery  upon  proof  of  any  one  of 
3    several  allegations  of  negligence.    That  is  not  saying  that  proof  of 
any  one  item  of  damage  allows  recovery  for  that  item;  and  if  the  true 
rule  had,  also,  been  stated,  the  instructions  would  have  been  contra- 
dictory. 
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4    Bailroad  Orossingr.    An  iostraotion  that  a  failure  to  look  and  lis- 
6    ten  "at  all  points  in  his  passage"  is  oontribntory  negligence,  is  errone- 
6    ons  upon  any  state  of  faets,  and  will  reverse  though  the  evidenee  if 
not  np. 

Appeal  firom  Crawford  District  Court.— Ro^.  Gt.  W. 
Paine,  Judge. 

FBiDATy  Deoembeb  14, 1894. 

Action  at  law  to  recover  damages  for  the  destruc- 
tion of  a  wagon  belonging  to  plaintiff,  and  for  personal 
injuries  inflicted  upon  him  through  the  alleged  negli- 
gence of  the  defendant.  Trial  to  a  jury,  verdict  and 
judgment  for  defendant,  and  plaintiff  appeals. — 
Meversed. 

P.  E.  C.  Lalhf  and  J.  P.  Conner  for  appellant. 

T.  J.  Garrison  and  John  N.  Baldwin  for  appellee. 

Deemeb,  J. — ^I.  The  plaintiff's  petition  is  in  two 
counts.    In  the  first  he  seeks  to  recover  for  damages 
done  to  his  wagon,  which  he  alleges  was  struck 
1  and  injured  at  a  highway  crossing  on  defend- 

ant's line  of  road,  through  the  negligence  of 
defendant,  and  in  the  second  for  injuries  done  to  his 
person,  loss  of  time,  etc.,  by  reason  of  the  collision. 
The  alleged  grounds  of  negligence  are:  ^^Firsty  the  fail- 
ure of  the  defendant  to  sound  the  whistle  or  ring  the 
bell  of  the  locomotive  engine  of  the  train  before  reach- 
ing the  crossing  where  the  injury  occurred;  second^ 
because  the  defendant  had  constructed  and  allowed  to 
stand  along  the  north  side  of  the  track  a  fence  which 
obstructed  the  view  of  the  track  and  engine  to  one 
passing  from  the  north,  and  up  to  and  across  the 
defendant's  track  at  the  crossing  where  the  injury 
occurred;  thirds  because  the  defendant  allowed  a  high 
embankment  of  earth  to  accumulate  and  remain  on  the 
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north  side  of  the  track,  and  east  of  the  crossing,  which 
obstructed  and  prevented  a  sight  of  the  train  from  the 
east,  coming  toward  and  up  to  the  crossing  where  the 
accident  occurred,  to  one  passing  from  the  north  up  to 
and  across  the  defendant's  track  on  the  highway  where 
the  collision  took  place. ' '  The  court  in  its. instructions, 
among  others,  gave  the  following:   '*(!)     The 

2  answer  of  the  defendant,  being  a  general  denial, 
puts  in  issue  all  the  allegations  contained  in  the 

plaintiff's  petition  and  amendment  thereto,  except  the 
corporate  character  of  the  defendant;  and  the  burden 
is  on  the  plaintiff  to  establish  all  the  other  allegations 
so  made  by  him  by  a  preponderance  of  the  evidence, 
and,  if  he  has  failed  to  do  so,  then  your  verdict  should 
be  for  the  defendant.''  This  instruction  was  clearly 
wrong,  in  this:  that  it  required  plaintiff  to  prove,  not 
only  that  his  wagon  was  damaged  and  he  injured  in 
person,  but  each  and  all  of  the  alleged  negligent  acts, 
before  he  could  recover.  The  instruction  plainly  says 
that,  unless  he  does  so,  the  verdict  should  be  for 

3  defendant.     True  it  is  that  in  other  instructions 
the  rule  was    given   that    plaintiff  would    be 

entitled  to  recover  if  he  proved  any  one  of  the  several 
allegations  of  negligence;  but  nowhere  do  we  find  it 
stated  that  he  might  recover  for  damages  done  to  his 
wagon,  without  proof  that  he  was  also  injured  in  per- 
son. Had  the  true  rule  been  announced  in  subsequent 
instructions,  then  the  whole  would  be  subject  to  the 
objection  that  they  are  contradictory.  In  the  case  of 
Barley  v.  Brick  Co.y  83  Iowa,  73,  48  N.  W.  Rep.  1000, 
an  instruction  very  similar  to  the  one  in  question  was 
disapproved;  and  it  has  frequently  been  held  that  con- 
tradictory instructions  are  erroneous.  See  Bowes  v. 
Bailway  Co.j  64  Iowa,  315,  20  N.  W.  Rep.  717;  Conway 
V.  Railway  Co.,,  50  Iowa,  465;  Bart  v.  Bailway  Co.,  56 
Iowa,  166,  7  N.  W.  Rep.  9,  and  9  N.  W.  116;  Browf^ 
V.  Bridges,  31  Iowa,  138. 
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II.  The  court  instructed  the  jury,  in  the  twelfth 
paragraph  of  its  charge,  as  follows:  *'The  railroad 
track  in  question  was  itself  a  warning  of  danger  to  the 
plaintiff  when  he  went  upon  it,  and  it  was  the  duty  of 
the  plaintiff,  in  approaching  the  crossing,  to  exercise 
his  reason  and  his  senses  of  hearing  and  seeing  to  save 
his  team  and  himself  from  injury;  and  if  he  fails  to 
show  by  the  preponderance  of  the  evidence  that  he  did 
so,  and  you  find  that  in  consequence  thereof  the  plain- 
tiff was  injured,  or  if  such  failure  in  any  degree  con- 
tributed to  such  injuries,  the  plaintiff  can  not 
4  recover.  It  was  not  only  his  duty  to  look  and  listen 
for  approaching  trains  at  all  points  in  his  passage, 
but,  if  the  view  or  the  sound  of  the  train  was  obstructed 
by  snow-fences  or  the  unevenness  of  the  surface  of  the 
ground,  it  was  his  duty  to  stop  his  team  at  a  point 
which  due  care  pointed  out  as  the  most  favorable,  and 
look  and  listen  for  trains;  and  if  in  any  of  these  things 
the  plaintiff  was  negligent,  and  such  negligence  caused 
or  contributed  to  the  injuries  he  complains  of,  he  can 
not  recover.''  The  words  we  have  italicized  make  it 
the  duty  of  a  person  to  look  and  listen  for  approaching 
trains  at  all  points  in  his  passage,  and  hold  him  guilty 
of  contributory  negligence  if  he  fails.  This  rule  is  too 
broad — First,  because  it  usurps  the  province  of  the 
jury;  and,  next,  because  it  requires  the  traveler  to  keep 
his  eyes  constantly  upon  the  track  for  trains  at  all 
points  leading  to  its  passage,  whether  the  view  of  the 
track  is  obstructed  or  not.  The  rule  no  doubt  is  that 
if  the  traveler,  having  looked  and  listened  without  see- 
ing or  hearing  an  approaching  train  within  a  reasonable 
distance  of  the  crossing,  is,  by  reason  of  a  neglect  of 
the  railroad  company  to  blow  the  * 'statutory"  whistle, 
run  upon  and  injured,  liability  attaches  therefor;  and 
if  the  view  of  the  track  is  obstructed  by  any  means,  so 
as  to  render  it  impossible  or  difficult  to  learn  of  the 
approach  of  a  train,  or  there  are  complicating  circum- 
VoL.  92  Iar-40 
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stances  calculated  to  deceive  or  throw  a  person  off  his 
guard,  then  whether  it  is  negligent  on  the  part  of  the 
traveler  who  fails  to  look  and  listen  is  a  question  of 
fact  for  the  jury  to  determine  from  the  circumstances 
of  each  particular  case.  2  Wood,  R.  R.,  p.  1518;  Artz 
V.  Bailway  Co.,  34  Iowa,  153;  Meed  v.  Railway  Co.j  74 
Iowa,  188,  37 N.  W.  Rep.  149;  Schmidt  v.  Bailway  Co., 
75  Iowa,  606,  39  N.  W.  Rep.  916;  Nosier  v.  BaiU 

5  way  Co.,  73  Iowa,  268,  34  N.  W.  Rep.  850.    We 
do  not  have  the  evidence  in  the  case,  and  it  may 

be  that  failure  to  instruct  with  reference  to  the  duty  of 
the  plaintiff  where  his  view  was  obstructed  was  error 
without  prejudice;  but  under  any  possible  view  of  the 
testimony  it  was  error  to  require  plaintiff  to  look  con- 
stantly for  trains  **at  all  points  in  his  passage. '* 

III.  It  is  insisted  on  the  part  of  the  appellee  that 
as  we  do  not  have  the  testimony  in  the  case,  and 
are  therefore  unable  to  determine  what  the  facts  are,  we 

should  presume  the  errors,  if  any,  in  the  instruc- 

6  tions,  were  without  prejudice.    It  is  no  doubt 
true  that  where  correct  instructions  are  given 

with  reference  to  a  supposed  state  of  facts,  and  the 
evidence  is  not  presented  to  this  court,  we  will  presume 
there  was  evidence  to  support  the  instructions;  but 
where,  as  in  this  case,  instructions  are  given  which 
would  be  erroneous  when  applied  to  any  state  of  facts, 
prejudice  will  be  presumed,  and  it  is  for  the  appellee  to 
show  that  none  resulted.  Hibbard  v.  Zenor,  75  Iowa, 
471,  39  N.  W.  Rep.  714;  Hall  v.  Railway  Co.,  84  Iowa, 
311,  51  N.  W.  Rep.  150;  Strobel  v.  Moser,  70  Iowa, 
126,  29  N.  W.  Rep.  821;  Potter  v.  Bailway  Co.,  46 
Iowa,  404;  Oeorge  v.  Bailway  Co.,  53  Iowa,  504,  5  N. 
W.  Rep.  615;  Beynolds  v.  City  of  Keokuk,  72  Iowa,  371, 
34  N.  W.  Rep.  167. 

IV.  Error  is  predicated  upon  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial  because 
of  misconduct  of  one  of  the  attorneys  for  the  defend- 
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ant  and  of  one  of  the  jurors  in  the  case.  We  do  not  think 
the  plaintiff  established  the  alleged  misconduct.  His 
suspicions  were  entirely  unfounded.  We  are  united  in 
the  conclusion  that,  for  the  errors  above  pointed  out, 
the  judgment  must  be  reversed. 


Sarah  J.  Helmer,  Administratrix,  v.  J.  0,  Yetzeb, 

Appellant. 

Partnership :  dyterkst  as  sxpeksb.    A  firm  agreed  to  famish  a  buyer 

2  money  with  which  to  buy  stock,  without  stating  that  it  had  the  money 
or  how  it  would  be  obtained.  As  compensation,  said  buyer  was  to 
have  a  share  in  the  profit  of  the  venture,  realized  by  one  member  of 
the  firm.    The  money  was  obtained  by  borrowing  on  interest.    Held, 

3  the  interest  paid  is  to  be  treated  as  expense  in  determining  the  buy- 
er's  compensation. 

Plkading  and  PRAonoE.    Where  defendant,  in  an  accounting  between 
partners,  simply  denies  plaintiff's  claim  that  a  profit  was  made,  and 
1    the  evidence  shows  a  loss  instead  of  a  profit,  defendant  can  not 
recover  half  of  such  loss  from  plaintiff. 

Appeal  from  Cass  District  Cov/rt. — ^Hon.  George 
Carson,  Judge. 

Friday,  December  14, 1894. 

AonoN  in  equity  for  an  accounting  and  settlement 
of  partnership  affairs,  and  to  recover  an  amount  alleged 
to  be  due.  A  referee  was  appointed  to  take  the  evi- 
dence in  writing,  and  to  report  it  to  the  court,  with  his 
findings  of  facts  and  conclusions  of  law.  Evidence  was 
taken,  and  a  report  made  by  the  referee,  upon  which 
judgment  was  rendered  in  favor  of  the  plaintiff.  De- 
fendant appeals. — Modified  and  affirmed. 

Rockafellow  <&  Scott,  B.  G.  Phelps,  and  J.  B.  Bocka- 
fellow  for  appellant. 

Willard  <&  Willard  and  H.  G.  Curtis  for  appellee. 
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Robinson,  J. — In  March,  1884,  C.  J.  Helmet  com- 
menced an  action  in  equity  against  the  defendant. 
His  petition  alleged  that  certain  partnership  relations 
existed  between  himself  and  the  defendant,  and  asked 
for  an  accounting  and  complete  settlement.  In  June 
of  the  same  year,  Helmer  commenced  against  the 
defendant  an  action  at  law,  in  which  he  sought  to 
recover  on  an  account  for  services  rendered,  money 
expended,  and  articles  of  various  kinds  furnished.  The 
defendant,  by  way  of  counterclaim,  sought  to  recover 
of  plaintiflE  for  sums  of  money  belonging  to  the  defend- 
ant, alleged  to  have  been  received  by  the  plaintiflE,  and 
not  accounted  for.  The  two  actions  were  consolidated 
and  tried  as  an  action  in  equity.  The  report  of  the 
referee  was  filed  in  September,  1889.  It  found  that 
the  defendant  was  entitled  to  recover  of  the  plaintiff 
one  thousand,  five  hundred  and  seventy-six  dollars  and 
thirty-five  cents,  and  that  there  was  due  the  plaintiff  in 
excess  of  the  amount  due  from  him  the  sum  of  four 
thousand,  two  hundred  and  nine  dollars  and  eighty 
cents,  with  interest  thereon  at  the  rate  of  six  per  cent 
per  annum  from  June  12,  1884.  Each  party  filed  ex- 
ceptions to  the  report,  which  were  overruled,  and  in 
September,  1890,  judgment  was  rendered  in  favor  of 
the  plaintiflE  for  the  sum  of  five  thousand,  five  hundred 
and  seventy-five  dollars  and  ninety-five  cents,  and  each 
party  was  required  to  pay  one  half  the  costs.  The 
death  of  C.  J.  Helmer  having  been  suggested,  his 
administratrix  has  been  substituted  as  plaintiff.  The 
plaintiff  alleges  that  an  appeal  was  taken  by  Helmer, 
but  we  find  nothing  in  the  record  to  sustain  the  claim. 
It  is  immaterial,  however,  as  the  plaintiff  has  waived 
any  error  prejudicial  to  her,  and  only  asks  that  the 
judgment  of  the  district  court  be  aflSrmed.  Therefore, 
the  cause  will  be  considered  as  though  an  appeal  had 
not  been  taken  by  the  plaintiff. 
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I.  The  referee  found  that  the  plaintiff  was  enti- 
tled to  recover  various  items  set  out  in  the  first  sixteen 
findings,  in  the  aggregate  sum  of  two  hundred  and 
eighty  dollars  and  seventy-five  cents.  We  think  these 
findings  are  sustained  by  the  evidence.  The  same  is  true 
of  the  finding  that  the  plaintiff  was  entitled  to  recover 
three  hundred  and  ninety-four  dollars  and  fifty  cents 
for  services  rendered  in  purchasing  cattle  for  the  defend- 
ant. It  is  also  true  of  the  twentieth  finding  for  the  sum 
of  four  dollars  and  seventy  cents. 

II.  In  the  spring  of  the  year  1880,  Helmer,  the 
defendant,  and  one  Baugher,  made  an  arrangement  by 
which  they  bought  and  sold  stock,  the  interest  of  each 
in  the  business  being  the  same  as  that  of  each  of  the 
others.  The  returns  of  the  shipments  were  made  to 
the  defendant.  At  one  time  there  appeared  to  be  a 
profit  in  the  business  of  eight  hundred  dollars,  or  nine 

hundred  dollars.  But  after  that  other  shipments 
1  were  made,  which  resulted  in  loss.    The  defend- 

ant claims  that  the  apparent  profit  was  not  made, 
but  was  due  to  a  mistake  in  estimates,  and  that  the 
business  really  resulted  in  a  loss  of  two  thousand,  four 
hundred  and  thirty-four  dollars  and  sixty  cents ;  and 
we  are  of  the  opinion  that  the  evidence  sustains  the 
claim.  The  referee  found  that  the  plaintiff  was  entitled 
to  recover  two  hundred  and  fifty  dollars  as  his  share  of 
the  profits  of  the  business.  The  defendant  claims,  in 
argument,  that  he  should  have  been  allowed  one  third 
of  the  loss,  but  we  find  no  basis  in  the  pleadings  for 
such  an  allowance,  and  it  does  not  appear  that  any 
claim  for  it  was  made  in  the  district  court.  The  defend- 
ant denied  the  right  of  the  plaintiff  to  recover  on 
account  of  this  part  of  their  business,  but  did  not  ask 
aflBrmative  relief  on  account  of  it.  Therefore,  we  can 
only  set  aside  the  allowance  in  favor  of  the  plaintiff. 

III.  In  October,  1879,  Helmer,  the  defendant,  a 
man  named  Hudson,  and  one  Applegate,   purchased 


Digiti 


ized  by  Google 


bdO  Helmer  v.  Ybtzer.         ^  lo^a 

and  sold  hogs  together,  at  apro&t  oi  ow  seven  ku- 
dred  dollars.    Each  of  the  persons  de^guatei^aa ens- 
iled to  one  fourth  of  the  profits.  The  tetnins  tot  tiie 
hogs  sold  were  made  to  the  defendant  and  ipplegate, 
as  partners.    The  plaintiff  was  paid  bnt  sevent^-tv^ 
dollars  on  account  of  his  share  of  the  pro&te,  ani  ^aa 
properly  allowed  one  hundred  dollars  by  the  telet^,\T 
addition. 

IV.  The  twenty-third  finding  ot  the  telwe^  ^ 
in  favor  of  the  plaintiff  for  various  items  to  th^amoi 
of  two  hundred  and  eighty-six  dollars  and  totty- 
cents.  There  is  evidence  to  support  tlae  ftudrng, 
it  does  not  seem  to  be  questioned  by  the  Men 
Therefore  it  will  not  be  disturbed. 

V.  The  twenty-fourth  finding  was  m  iavoi 
plaintiff  for  the  sum  of  one  hundred  and  ! 
dollars  and  seventy-nine  cents.  That  was  ad^^ 
be  due  as  one  half  the  profits  realized  on  c^i 
chases  and  sales  made  by  Helmet  ioi  'bii 
Yetzer.  But  the  total  profits  claimed  to 
made  by  the  plaintiff  do  not  amount  to  the  ^\ 
and  the  evidence  satisfies  us  that  an  appat 
about  seventy  dollars  is  sbown  from,  a  pat 
only,  and  that  all  tbe  purchases  and  sales 
that  arrangement,  taken  togetlieT,  xesnl 
Therefore,  there  should  not  be  any  a\io^ 
of  the  plaintiff  for  any  of  th.etn. 

VI.  The  twenty-sixtb.  finding  \s  \ 
is  found  as  a  fact    that,    in  tbe  \att 

the  defendant,    and   ^.    B., 
2         Applegate,  and  A.    GtrVffin  lot 

ship  under  the  name  an.d.  stry\ 
gate  &  Co.  The  business  oi  saidi  fi 
operate  a  packing  house  at  Atlanti 
commenced  business  in  November 
and  continued  until  the  last  days  < 
ber  of  the  firm  contributed  any  mc 
business  of  said   firm.      ^11  the   n 
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firm  in  the  prosecution  of  its  business  was  borrowed, 
and  there  were  borrowed  by  said  firm  many  hundreds 
of  thousands  of  dollars,  and  said  firm  paid  out  as 
interest  for  the  use  of  the  money  so  borrowed  the  total 
sum  of  nineteen  thousand,  four  hundred  and  seventy- 
two  dollars  and  sixty-two  cents.  The  defendant  had 
and  held  a  one  fourth  interest  in  said  firm  during  all 
the  time  of  its  existence.  It  appears  that,  about  the 
time  said  firm  was  ready  to  commence  business,  the 
said  firm,  through  the  defendant,  entei-ed  into  an  agree- 
ment with  the  plaintiff  whereby  it  was  agreed  that  the 
plaintiff  should  buy  hogs  fit  for  its  purposes  for  the 
said  W.  H.  Applegate  &  Company,  and  that  W.  H.  A. 
&  Co.  would  furnish  all  the  money  necessary  for  plain- 
tiff to  purchase  the  hogs,  and  ship  the  same  to  said 
firm,  and  that  the  said  firm  would  receive  all  said  hogs 
so  purchased  by  plaintiff,  and  reduce  the  same  to 
meats,  and  sell  the  products  of  said  hogs;  and,  if 
plaintiff  purchased  more  hogs  than  said  firm  could 
receive  and  reduce,  the  defendant  agreed  to  ship  all 
such  hogs,  and  share  the  profits  on  such  shipments 
with  plaintiff,  share  and  share  alike;  and  it  was  agreed 
that  plaintiff  should  receive  for  his  labor  in  buying 
hogs  for  W.  H.  Applegate  &  Company  one  half  of  the 
defendant's  share  of  the  profits  of  said  firm.  It  appears 
that,  under  said  agreement,  the  plaintiff  bought  and 
shipped  hogs  to  W.  H.  Applegate  &  Company  during 
the  time  said  firm  was  operating  the  packing  house  at 
Atlantic,  Iowa ;  and  it  also  appears  that  plaintiff  has 
received  no  compensation  for  his  services  rendered  for 
said  firm  from  defendant  or  other  person  or  firm.  It 
appears  that  W.  H.  Applegate  &  Company  furnished 
the  plaintiff  with  the  money  with  which  said  hogs  were 
purchased,  and  it  also  appears  that  said  firm  furnished 
plaintiff  no  money  for  the  purchase  of  said  hogs  except 
as  the  same  was  borrowed  by  said  firm,  and  for  the 
use  of  which  they  were  compelled  to,  and  did,  pay 
interest. 
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^'It  is  found  that  said  firm,  after  paying  interest  as 
hereinbefore  stated,  earned,  as  net  profits  in  operating 
said  business  for  the  time  hereinbefore  stated,  the  sum 
of  fifteen  thousand,  one  hundred  and  eleven  dollars  and 
thirty-nine  cents,  and  that  the  share  of  defendant 
therein  is  three  thousand,  seven  hundred  and  seventy- 
seven  dollars  and  eighty-four  cents,  and  that  plaintiff 
is  entitled  to  one  half  of  said  sum  of  three  thousand, 
seven  hundred  and  seventy-seven  dollars  and  eighty- 
four  cents,  to  wit,  one  thousand,  eight  hundred  and 
eighty-eight  dollars  and  ninety-two  cents.  It  is  con- 
sidered that,  in  finding  the  profits  of  the  firm  of  W.  H. 
Applegate  &  Company,  under  the  contract  heretofore 
found  between  plaintiff  and  said  firm,  the  interest 
found  to  have  been  paid  by  said  firm,  to  wit,  the  sum 
of  nineteen  thousand,  four  hundred  and  seventy-two 
dollars  and  sixty-two  cents,  should  be  regarded  as  a 
part  of  the  profits  of  said  firm  as  between  the  parties 
to  this  action ;  and  therefore  plaintiff  is  entitled  to  have 
and  recover  of  and  from  the  defendant  the  one  eighth 
part  of  the  sum  so  paid  as  interest,  to  wit,  two  thou- 
sand, four  hundred  and  thirty-four  dollars  and  seven 
cents.  It  is  considered  that  plaintiff  should  have  and 
recover  of  and  from  the  defendant,  as  set  out  in  this 
paragraph  of  this  report,  the  sum  of  four  thousand, 
three  hundred  and  twenty-two  dollars  and  ninety-nine 
cents.''  That  an  agreement  was  made,  and  a  business 
carried  on,  as  found  by  the  referee's  report,  is  clearly 
shown.  It  is  also  shown  that  the  firm  of  W.  H.  Apple- 
gate  &  Company  paid,  as  interest  on  the  capital  used 
in  the  business,  an  aggregate  of  twenty-three  thousand, 
nine  hundred  and  thirty-two  dollars  and  eleven  cents. 
It  is  claimed,  however,  that  there  was  no  profit  in  the 
business,  and  that  the  plaintiff  was  not  entitled  to  any 
allowance  for  interest  paid  by  the  firm.  The  business 
was  investigated  in  Yetzer  v.  Applegate^  83  Iowa,  727, 
50  N.  W.  Eep.  66.    The  defendant  contends  that  the 
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business  resulted  in  a  loss  of  more  than  twenty-one 
thousand  dollars.  It  is  true  that,  when  the  firm  went 
out  of  business,  it  owed  more  than  the  sum  specified, 
and  that  its  assets  consisted  of  the  packing  house  plant. 
But  it  also  appears  that  about  twenty-seven  thousand 
dollars  invested  in  buildings  and  machinery  were 
taken  from  the  business,   and  the  plaintiff  was  not 

required  to  contribute  anything  to  those  pur- 
3         poses.     He  was  to  be  furnished  money  with 

which  to  buy  stock,  and  was  to  have,  as  com- 
pensation for  what  he  should  do,  one  half  of  Yetzer's 
fourth  of  the  profits  of  the  business.  But  we  find 
nothing  in  the  record  to  justify  the  conclusion  that  the 
interest  paid  by  the  firm  should  be  treated  as  profits  in 
which  the  plaintiff  should  share.  He  was  to  be  fur- 
nished with  funds  which  he  required  to  make  purchases, 
but  nothing  was  said  as  to  how  they  should  be  obtained 
by  the  firm,  and  no  representations  were  made  in 
regard  to  its  capital.  The  interest  paid  was  an  expense 
of  conducting  its  business,  which  should  have  been 
considered  in  estimating  the  profits.  It  is  said  that 
there  is  as  much  reason  for  charging  the  plaintiff  with 
rent  for  the  use  of  the  packing  house  plant  as  for  inter- 
est on  the  capital  used.  That  would  have  been  true 
had  the  plant  been  rented,  and  not  owned  by  the  com- 
pany. But  it  was  a  part  of  its  investment  in  the  busi- 
ness, and  the  capital  in  question  was  not,  excepting  as 
it  was*  borrowed  for  the  purpose.  It  appears  that, 
treating  the  interest  paid  as  an  expense,  and  allowing 
nothing  for  money  invested  in  improving  the  plant,  the 
profit  of  the  business  was  sixteen  thousand  and  seventy 
dollars  and  sixty-seven  cents,  and  the  plaintiff  was 
entitled  to  one  eighth  of  that  amount,  or  to  two  thou- 
sand and  eight  dollars  and  eighty-three  cents. 

VII.  It  appears  from  the  conclusion  announced 
that  the  sums  which  were  due  from  the  defendant  to 
Helmer  amounted  at  the  commencement  of  this  action 
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to  three  thousand  and  seventy-five  dollars  and  twenty 
cents.  From  that  amount  must  be  deducted  the  sum 
of  one  thousand,  five  hundred  and  seventy-six  dollars 
and  thirty-five  cents,  found  by  the  referee  to  be  due 
from  the  plaintiff  to  the  defendant.  It  thus  appears 
that  the  plaintifE  is  entitled  to  recover  from  the  defend- 
ant the  sum  of  one  thousand,  four  hundred  and  ninety- 
eight  dollars  and  eighty-five  cents,  with  interest  thereon 
at  six  per  cent  per  annum  from  the  thirteenth  day  of 
June,  1884.  Judgment  will  be  rendered  in  favor  of  the 
plaintiff  for  that  amount.  One  half  of  the  costs  of  the 
appeal  will  be  paid  by  each  party.  The  judgment  of 
the  district  court  is  modified  and  affibmed. 
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D.  Gbiffith  v.  The  Milwaukee  Habvesteb  Company 
et  a2.,  Appellants. 

3    Vacatinfir  Jud^rment.    The  fact  that  notice  was  personally  served 
6    outside  of  the  state  so  as  to  leave  bnt  sixteen  days  between  service 
and  term,  will  not  authorize  a  vacation,  in  equity,  of  a  judgment 
upon  it,  where  the  notice  was  adjudged  sufficient,  where  the  defend- 
ant made  no  application  by  the  second  day  of  the  next  term,  no  show- 

6  ing   of   a  valid   defense,   and  no  excuse  for  delay.      The  statute 
534                  allowing  such  application  vrithin  two  years  has  no  application  to 

10    eases  in  which  service  by  publication  is  permissible,  but  in  which 
aetual  service  outside  of  state  is,  instead,  made. 

Samk.    a  judgment  in  rem  will  not  be  vacated  because  a  mistake  is 

7  made  in  naming  plaintiff  in  the  title  of  the  petition,  where  its  body, 
notice,  writ  of  attachment,  and  judgment  set  out  the  name  correctly, 
nor  because  a  like  mistake  is  made  in  execution  and  notice  of  sale  or 
because  such  notice  was  not  published  twice  in  a  newspaper,  when  said 

8  writ  correctly  stated  defendant's  name,  date,  and  amount  of  judg- 
ment, the  court  rendering  it,  and  that  the  action  was  aided  by  attach- 
ment levied  on  the  land  in  controversy. 

9  Execution  sals  will  not  be  set  aside  merely  because  the  priee  ob- 
tained is  inadequate. 

Sami:  attaghmimt  bokd.    While  the  statute  makes  it  mandatory  that 
1    an  attachment  bond  must  be  in  at  least  three  times  the  sum  the  peti- 
tion states  to  be  due,  yet,  under  provisions  allowing  amendment,  an 
insufficient  bond  may  be  cured  by  filing  a  new  one  which  takee  effect 
as  of  the  date  of  the  first ;  and  the  defect  in  the  first  bond  does  not 
%    defeat  the  obtaining  of  a  lien  by  the  attachment. 
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Judgment  In  Rem  Defined.    One  which  recites  that  plaintiff  recov- 
er a  sum  named,  of  defendant,  that  certain  attached  property  be 
4    sold  on  special  execntion,  to  satisfy  the  judgment,  is  not  a  personal 
judgment,  but  one  in  rem. 

Practioe  on  AppeaL    Where  an  additional  abstract  in  an  equitable 
11    action   sets   out  additional  testimony  without  denying  that  both 

abstracts  bring  up  all  the  testimony,  they  are  deemed  to  contain  all 

the  evidence . 

Appeal  from  0^ Brian  District  Court. — Hon.  Geobgb  W. 
Wakefield,  Judge. 

Friday,  Decembeb  14,  1894. 

Action  in  equity  to  have  set  aside  an  entry  of 
judgment  against  the  plaintiff,  and  a  sheriff's  sale  and 
conveyance  of  real  estate  made  by  virtue  of  the  judg- 
ment, and  for  general  equitable  relief.  The  defendants 
resist  the  granting  of  the  relief  demanded,  and  ask  that 
certain  amendments  to  the  petition  and  attachment 
bond  filed  in  the  action  in  which  the  judgment  in  ques- 
tion was  rendered  be  permitted,  and  for  general  equita- 
ble relief.  There  was  a  hearing  on  the  merits,  and  a 
decree  in  favor  of  the  plaintiff,  from  which  the  defend- 
ants appeal. — Reversed. 

T.  F.  Ward  for  appellants. 

0.  H.  Montaheimer  and  Wesley  Martin  for  ap- 
pellee. 

Robinson,  J. — On  the  thirteenth  day  of  February, 
1891,  a  petition  which  was  entitled  ''The  Milwaukee 
Harvesting  Company,  Plaintiff,  v.  D.  Griffith  et  al.y 
Defendants, '^  was  filed  in  the  district  court  of  O'Brien 
county.  The  petition  sought  a  recovery  on  two  judg- 
ments alleged  to  have  been  rendered  against  Griffith, 
who  is  the  plaintiff  in  this  action,  and  asked  a  writ  of 
attachment  against  his  property.  Judgment  was  de- 
manded for  the  sum  of  one  hundred  and  thirty-two 
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dollars  and  twenty-three  cents,  with  interest  thereon  at 
the  rate  of  eight  per  cent  per  annum  from  the  fifteenth 
day  of  December,  1890,  and  costs.  An  attachment 
bond  in  the  penal  sum  of  two  hundred  and  seventy-five 
dollars  was  filed,  and  a  writ  was  issued  and  levied  upon 
the  northeast  quarter  of  section  8  in  township  96  north, 
of  range  40  west,  then  owned  by  Griffith.  On  the 
fourteenth  day  of  February,  1891,  a  notice  of  the 
action  was  served  upon  GFriffith,  personally,  in  the  state 
of  Wisconsin.  He  was  then,  and  at  all  times  since  has 
been,  a  resident  of  that  state.  He  made  no  appearance 
in  the  action,  and  on  the  third  day  of  March  judgment 
was  rendered  against  him  for  the  sum  of  one  hundred 
and  thirty-four  dollars  and  fifty-two  cents,  with  interest 
at  eight  per  cent,  and  costs,  taxed  at  eleven  dollars 
and  ninety-five  cents.  A  special  execution  was  issued 
for  the  sale  of  the  lands  described.  The  land  was  sold 
on  the  eighteenth  day  of  April,  1891,  to  the  defendant 
T.  F.  Ward,  and  on  the  twentieth  day  of  April,  1892, 
the  sheriff  executed  a  deed  to  him  pursuant  to  the  sale. 
The  land,  when  sold,  was  of  the  value  of  about  three 
thousand  dollars,  and  was  incumbered  by  a  mortgage 
to  the  amount  of  five  hundred  dollars.  The  sale  was 
made  subject  to  that  mortgage  for  the  sum  of  one 
hundred  and  sixty-nine  dollars  and  twenty  cents. 
Griffith  did  not  know  of  the  sale  until  after  the  sheriff's 
deed  had  been  delivered,  although  notice  of  the  levy 
and  sale  was  addressed  to  him  at  the  postoffice  where 
he  regularly  received  his  mail,  and  mailed.  At  the  time 
of  the  sale  no  one  was  living  upon  or  in  actual  occupa- 
tion of  the  land,  but  it  was  cultivated  by  a  tenant  who 
lived  on  an  adjoining  farm.  After  receiving  the  deed. 
Ward  executed  a  conveyance  of  the  land  to  the  de- 
fendant K.  Hughes.  This  action  was  commenced  on 
the  fifth  day  of  May,  1892.  The  plaintiff  asks  that 
the  sheriff's  sale  and  deed  be  set  aside  and  declared 
void,  that  the  judgment  be  set  aside,  and  that  he  be 
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permitted  to  defend  in  the  action  against  him.  The 
district  court  granted  the  relief  thus  demanded.  The 
defendant  the  Milwaukee  Harvester  Company  was  per- 
mitted to  amend  its  petition  in  the  cause  in  which  judg- 
ment was  rendered,  and  to  file  a  sufficient  bond. 

I.    It  is  claimed  that  the  attachment  proceedings 
were  invalid  because  of  the  failure  of  the  Milwaukee 

Harvester  Company  to  file  a  sufficient  bond. 
1  Section  2959  of  the  Code  provides  that  **in  all 

cases  before  an  attachment  can  be  issued  the 
plaintiff  must  file  with  the  clerk  a  bond  for  the  use  of  the 
defendant  *  *  *  in  apenalty  at  least  double  the  value  of 
the  propeily  sought  to  be  attached. ' '  Section  2954  of  the 
Code  requires  the  sheriff  to  levy  a  writ  of  attachment 
*'upon  property  fifty  per  cent  greater  in  value''  than  the 
amount  stated  in  the  petition,  under  oath,  to  be  due. 
Under  these  provisions,  the  amount  for  which  the  bond 
in  question  should  have  been  given  was  three  times  the 
sum  alleged  in  the  petition  to  be  due,  or  for  not  less 
than  four  hundred  and  three  dollars  and  fifty-six  cents. 
It  is  not  within  the  discretion  of  the  court  to  permit 
the  filing  of  a  bond  for  a  smaller  amount  than  that 
required  by  the  statute,  and  upon  a  proper  motion  an 
attachment  will  be  dissolved  for  failure  to  file  a  bond  in 
the  necessary  amount.  Churchill  v.  Fulliamy  8  Iowa, 
47;  HamUl  v,  Phenicie^  9  Iowa,  526;  Fleitas  v.  Cockren, 
101  U.  S.  301;  Waples,  Attach.  116.  Section  3018 
of  the  Code  authorizes  the  discharge  of  an  attachment 
on  motion  at  any  time  before  the  trial  for  insufficiency 
of  statement  of  cause  of  attachment  or  for  other 
reasons  making  it  apparent  of  record  that  the  attach- 
ment should  not  have  issued.  But  section  3021  of  the 
same  chapter  contains  the  following:  **This  chapter 
shall  be  liberally  construed  and  the  plaintiff  at  any  time 
when  objection  is  made  thereto,  shall  be  permitted  to 
amend  any  defect  in  the  petitioa,  affidavit,  bond,  writ, 
or  other  proceeding;    and  no  attachment    shaU   be 
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qnashed,  dismissed,  or  the  property  attached  released, 
if  the  defect  in  any  of  the  proceedings  has  been  or  can  be 
amended  so  as  to  show  that  a  legal  cause  for  the  attach- 
ment existed  at  the  time  it  was  issued;  and  the  court 
shall  give  the  plaintiff  a  reasonable  time  to  perfect  such 
defective  proceedings.  *  *  *''  One  of  the  evident 
purposes  of  this  section  is  to  prevent  the  loss  to  the 
plaintiff,  by  reason  of  defects  in  the  proceedings  which 
he  is  able  and  willing  to  cure,  of  the  benefits  he  would 
derive  from  the  attachment,  and  to  give  him  a  reason- 
able opportunity  to  make  the  necessary  correc- 
2  tions.  A  sufficient  bond  may  be  given  in  lieu  of 
a  defective  one,  and  when  that  is  done  the  new 
bond  will  be  treated  as  security  from  the  time  the  first 
one  was  given.  Branch  of  State  Bank  v.  Morris^  13 
Iowa,  139.  But  until  objection  is  made,  and  until  a 
reasonable  opportunity  has  been  given  to  the  plaintiff 
to  perfect  proceedings  in  which  there  are  curable 
defects,  such  proceedings  will  be  treated  as  valid.  See 
State  V.  Foster,  10  Iowa,  436.  In  the  case  in  question 
it  does  not  appear  that  the  defect  in  the  bond  was  the 
result  of  any  intent  on  the  part  of  the  plaintiff  to  evade 
the  requirements  of  the  statute.  The  fact  that  Q-riffith 
was  a  nonresident,  and  served  with  notice  outside  of  the 
state,  does  not  make  the  case  an  exception  to  the 
general  rule.  Provision  is  made  for  the  service  of 
notice  of  an  action  aided  by  attachment  on  nonresi- 
dents, by  publication,  to  confer  upon  the  court  jurisdic- 
tion to  render  judgment  against  the  attached  propyerty. 
Code,  section  2618.  The  actual  service  of  notice  on 
Griffith  in  Wisconsin  was  a  substitute  for  service  by 
publication.  Code,  section  2621.  We  are  of  the 
opinion  that  the  defect  in  the  bond  did  not  prevent  the 
acquiring  of  a  lien  on  the  land  in  question. 

n.  No  valid  personal  judgment  can  be  rendered 
by  a  court  of  this  state  against  a  defendant,  who  has 
been  served  by  publication  only,  who  has  not  made  an 
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appearance.      As  personal  service  on  a  nonresident, 
made  outside  the  state,  is  only  a  substitute  for 

3  service  by  publication ,  no  pereonal  judgment  can 
be  rendered  against  a  nonresident  so  served  who 

has  not  made  an  appearance.  Bates  v.  Bailway  Co.j 
19  Iowa,  261;  Darrance  v.  Preston,  18  Iowa,  399-, 
Smith  V.  Gnffin,  59  Iowa,  410,  13  N.  W.  Rep.  423,  and 
cases  therein  cited.  It  is  insisted  that  the  judgment 
rendered  against  Qriffith  was  personal,  and  not  against 
the  attached  land,  and  therefore  that  it  is  void. 

4  The  judgment  is  *'  *  *  *  that  said  plaintiflE 
have  and  recover  judgment  against  the  defend- 
ant, D.  Griffith,  in  the  sum  of  one  hundred  and  thirty- 
four  and  52-100  dollars,  with  eight  per  cent  interest 
on  same  from  this  date,  and  costs  in  this  case,  taxed 
in  the  sum  of  eleven  and  95-100  dollars,  and  that 
the  property  attached,  to  wit,  northeast  quarter  of 
section  eight  (8),  township  ninety-six  (96),  range 
forty  (40)  west  of  the  5th  P.  M.  Iowa,  be  sold 
to  satisfy  said  judgment  and  costs,  and  that  a  special 
execution  issue  for  the  sale  thereof. '^  If  the  portion 
which  directed  the  sale  of  the  attached  property  had 
been  omitted,  the  judgment  would  have  been  a  per- 
sonal one,  and  therefore  void.  But  it  states  the 
amount  which  the  harvester  company  was  entitled  to 
recover,  and  that  is  essential  in  a  judgment  in  rem. 
As  an  entirety,  it  is  sufficient,  although  perhaps  not  in 
the  best  form,  to  constitute  a  valid  judgment  against 
the  land.  See  May  field  v.  Bennett,  48  Iowa,  194.  In 
the  cases  of  Smith  v.  Chriffinj  supra,  and  Cassidy  v. 
Woodward,  77  Iowa,  357,  42  N.  W.  Rep.  319,  judg- 
ments might  have  been  rendered  against  the  land 
attached,  but  were  in  fact  personal  only. 

III.  It  is  said  the  judgment  in  question  was  void 
because  the  original  notice  was  not  served  upon  Griffith 
so  as  to  leave  twenty  days  between  the  day  of  service 
and  the  first  day  of  the  next  term  of  court.    As  he  was 
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a  nonresident  of  this  state,  served  outside  of  it,  he  was 
entitled  to  that  service.  Code,  section  2602,  subd.  3. 
But  the  fact  was,  only  sixteen  days  intervened  be- 
tween the  day  of  service  and  that  on  which  judgment 
was  rendered,  and  he  was  entitled  to  the  time  until  the 

second  term  after  service  was  made  on  him  in 
5         which  to  appear.     Code,  2602.     The  rendition 

of  judgment  at  the  first  term  after  service  was, 
therefore,  irregular,  and  the  judgment  would  have  been 
set  aside  for  that  reason  on  proper  application.  To 
have  been  in  time,  the  application  must  have  been 
made  not  later  than  the  second  day  of  the  next  term. 
Code,  section  3154,  subd.  3;  Id.y  3156.  But  the  judg- 
ment would  not  have  been  vacated  until  it  had  been 
adjudged  that  there  was  a  valid  defense  to  that  action. 
Code,  section  3159.  Section  2877  of  the  Code  author- 
izes a  new  trial  upon  the  application  of  a  defendant 
served  by  publication  only,  within  two  years  after  the 
rendition  of  the  judgment,  upon  giving  security  for 
costs  and  showing  a  valid  defense.  Stanbroughv.  Cooky 
83  Iowa,  709,  49  N.  W.  Eep.  1010.  But  that  section 
does  not  apply  to  the  case  in  question,  for  the  reason 
that,  although  it  was  one  in  which  service  by  publication 
might  have  been  made,  that  actually  made  was  per- 
sonal. McBride  v.  Hamj  52  Iowa,  79,  2  N.  W.  Rep. 
962.  But  Griffith  has  not  merely  failed  to  show  any 
reason  for  not  appearing  and  attacking  the  judgment 
within  the  time  given  by  the  statute  for  that  purpose; 
he  has  also  failed  to  show  any  valid  defense  to  the 
action  in  which  the  judgment  was  rendered.  It  is  said 
that  as  the  action  was  a  proceeding  against  the  land, 
and  the  service  was  designed  to  give  the  court  jurisdic- 
tion to  render  a  judgment  in  rem^  a  strict  compliance 
with  all  the  requirements  of  the  statute  is  essential  to 
the  validity  of  the  judgment  rendered.  It  is  true  that 
such  a  compliance  has  been  held  necessary  in  numerous 
cases.    Thus,  it  has  been  held  that  where  the  filing  of 
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an  affidavit  is  a  condition  precedent  to  the  service  of 
notice  by  publication,  a  judgment  rendered  without  an 
appearance  by  the  defendant  served  only  by  publica- 
tion, when  the  affidavit  has  not  been  filed,  was  void. 
Cames  v.  Mitchell,  82  Iowa,  605,  48  N.  W.  Rep.  941; 
Chase  V.  Kaynor,  78  Iowa,  450,  43  N.  W.  Rep.  269; 
Bradley  v.  Jamison^  46  Iowa,  69.  But  no  question  of 
that  kind  is  involved  in  this  case. 

The  right  of  the  harvester  company  to  serve  the 
notice  to  Q-riffith  by  publication,  or  personally  outside 
of  the  state,  is  not  in  dispute,  and  the  case  is  governed 
by  the  rules  which  determine  the  sufficiency  of  the 
service  of  notice,  and  the  consequence  of  defective 
service.  It  is  well  settled  in  this  state  that  where  there 
has  been  a  service  of  a  required  notice,  and  the  proper 
court  has  determined  that  the  service  was  sufficient, 
the  subsequent  proceedings  based  on  such  service  are 
not  void,  but,  at  most,  only  voidable  on  proper  appli- 
cation. Irions  v.  Manufacturing  Co.^  61  Iowa,  406,  16 
N.  W.  Rep.  349;  Myers  v.  Davis ^  47  Iowa,  329;  Bunce 
V.  Bunce,  59  Iowa,  534, 13  N.  W.  Rep.  705;  Dougherty 
V.  McManus,  36  Iowa,  657;  Darrah  v.  Watson,  Id.  117; 
DeTar  v.  Boone  Co.,  34  Iowa,  488;  Bonsall  v.  Isett,  14 
Iowa,  311.  In  Woodbury  v.  Maguire,  42  Iowa,  341, 
this  rule  was  approved,  and  held  applicable  to  an  attach- 
ment against  a  nonresident  of  the  state  who  did  not 
appear,  and  who  .was  served  with  notice  only  by 
6  publication.  Our  opinion  is  that  the  failure  to 
serve  the  notice  upon  Q-riffith  twenty  clear  days 
before  the  first  day  of  the  term  at  which  judgment  was 
rendered  did  not  make  the  judgment  rendered  void, 
and  that  as  he  failed  to  take  advantage  of  the  defect  in 
the  manner  provided  by  statute,  and  has  not  shown 
any  reasonable  excuse  for  his  failure  to  do  so,  nor  any 
defense  to  the  action,  the  judgment  will  not  be  set 
aside  now  because  of  the  defective  service. 

IV.     The  action  against  Griffith  was  based  upon 
two  judgments  rendered  against  him  in  favor  of  the 

Vol.  92  la— 41 
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Milwaukee  Hai*vester  Company,   The  name  of  th  e  plain- 
tiff was  erroneously  stated  in  the  title  of  tLe 

7  petition  as  the  Milwaukee  Harvesting  Company, 
but  in  the  body  of  the  petition,  in  the  original 

notice,  in  the  writ  of  attachment,  and  in  the  judgment, 
it  was  stated  correctly.  The  correct  name  of  the  plaintiff 
was  evident,  and  the  mistake  did  not  vitiate  the  judg- 
ment. 

V.  The  execution  and  notice  of  sheriff's  sale 
designated  the  plaintiff  as  the  Milwaukee  Harvesting 

Company,  and  the  notice  of  sale  was  not  pub- 

8  lished  twice  in  a  newspaper.    The  name  of  the 
defendant,   the  date,  and  the  amount  of  the 

judgment,  the  court  which  rendered  it,  and  the  fact 
that  the  action  had  been  aided  by  attachment  which  was 
levied  upon  the  land  in  question,  were  all  correctly  set 
out  in  the  execution,  and  the  sale  made  thereunder  was 
not  void  for  the  defects  stated.  Nor  was  the  validity 
of  the  sale  affected  by  any  defect  in  the  notice.  Code, 
sec.  3081. 

VI.  It  is  urged  that  the  consideration  for  the  sale 
was  inadequate.  As  has  been  stated,  the  land  was  sold 
for  one  hundred  and  sixty-nine  dollars  and  twenty  cents, 
although  it  was  then  worth  about  two  thousand,  five 

hundred   dollars  more  than   the    incumbrance 

9  upon  it.    Mere  inadequacy  of  the  amount  for 
which  the  land  is  sold  on  execution  will  not 

make  the  sale  invalid.  Peterson  v.  lAttle,  74  Iowa,  223, 
37  N.  W.  Rep.  169;  Sigerson  v.  Sigerson,  71  Iowa,  476, 
32  N.  W.  Rep.  462.  The  case  of  Land  Co.  v.  Walker, 
78  Iowa,  477,  43  N.  W.  Rep.  294,  is  not  within  the 
rule  which  governs  this  case.  No  fraud  in  the  sale  has 
been  shown.  So  far  as  we  are  advised,  it  was  conducted 
in  all  respects  according  to  law,  excepting  in  the  failure 
to  give  notice  as  already  shown.  It  was  made  subject 
to  redemption,  and  we  find  no  reason  for  setting  it 
aside. 
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Vn.  We  have  reached  the  conclusion  that  the 
sale  must  be  held  good,  only  after  giving  the  case  a 
careful  examination.  We  should  have  been  better 
satisfied  had  we  been  able  to  affirm  the  judgment  of  the 
district  court.  But  the  plaintiff  has  no  just  grounds 
for  complaint.  The  original  notice  which  was  served 
upon  him  notified  him  of  the  commencement  of  the 
action,  and  also  that  a  writ  of  attachment  had 

10  issued  against  his  property.    It  is  shown  that  he 
did  not  know  of  the  sale,  but  it  is  not  shown 

that  he  did  not  know  that  judgment  had  been  rendered 
for  the  sale  of  the  land.  No  diligence  whatever  on  his 
part  to  appear  in  the  case,  to  ascertain  what  had  been 
done,  or  to  make  redemption  from  the  sale,  is  shown. 
So  far  as  we  are  advised,  he  did  nothing  whatever  after 
the  notice  was  served  on  him,  until  after  the  time  for 
redemption  had  expired  and  the  sheriff 's  deed  had  been 
executed.  As  he  failed  to  take  advantage  of  his  stat- 
utory right  to  object  to  the  judgment,  and  has  shown 
no  excuse  whatever  for  his  failure,  and  has  made  no 
attempt  to  redeem  from  the  sale,  there  is  no  ground 
upon  which  a  court  of  equity  can  grant  him  relief.  It 
is  suggested  in  a  paper  fiied  by  the  appellee,  but  which 
does  not  appear  to  have  been  served  upon  the  appellant, 
that  the  abstract  does  not  purport  to  contain  all 

11  the  evidence  in  the  case.   An  additional  abstract 
was  filed  by  the  appellee,  which  sets  out  a  part 

of  the  record,  but  which  does  not  in  any  manner  deny 
that  the  two  abstracts  fully  present  the  record.  In  the 
absence  of  any  question  raised  by  the  additional 
abstract,  we  must  presume  that  the  two  set  out  all  of 
the  record  which  is  necessary  to  a  determination  of 
the  case  on  its  merits.  For  the  reasons  shown,  the 
decree  of  the  district  court  is  bevebsed. 


Digitized  by  VjOOQIC 


92    644 
fl33    653 


644  MoBGAN  V.  Fbemont  County.      [92  Iowa 


T.  A.  MoBGAN  V.  Fbemont  County,  Appellant. 

Defective  County  Bridge.    It  is  proper  to  charge  that  a  ooanty  board 

5  should  appoint  one  competent  to  inspect  bridges,  if  its  members  lacked 
the  requisite  skill. 

NonoB.    Evidence  that  a  member  of  the  board  had  notice  of  defects  in  a 

1  bridge,  prior  to  a  meeting  held  before  an  accident  on  snch  bridge,  is 
admissible. 

IHOOMPKTSNT  TSSincoNY.  It  calls  for  a  condnsion  to  ask  a  member  whether 
8    notice  of  defects  in  a  bridge  was  brought  to  the  board. 

Bzpert  Testimony.  A  bridge  builder  may  testify  in  regard  to  the  effect 

2  of  decaying  timber,  the  ordinary  life  of  timbers  used  in  the  bridge 
involved,  and  the  use  of  various  parts  of  the  bridge  and  the  consequence 
of  defects  in  them. 

Verdict  for  one  thousand  dollars  not  excessive  in  a  case  of  permanent 
injury,  by  laming,  where  plaintiiT s  Jaw  is  injured,  his  hearing  impaired, 

6  his  teeth  broken,  and  pain  suffered  by  him. 

Practice.    Instruction  may  treat  a  matter  as  in  issue  where  the  parties 
4    so  treat  it,  though  the  evidence  upon  it  \a  very  slight. 

Appeal  from  Mills  District  Court. — ^N.  W.  Maoy,  Judge. 

Fbiday,  Decembeb  14,  1894. 

Action  at  law  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  a  defective  bridge. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiflE.    The  defendant  appeals. — Affirmed. 

C.  8.  Eeenan  and  B.  C.  Campbell  for  appellant. 

W.  E.  Mitchell  for  appellee. 

Eobinson,  J.— In  May,  1891,  the  plaintiflE,  with  a 
companion,  drove  a  team  of  three  mules  and  one  horse, 
attached  to  a  wagon  loaded  with  about  thirty  bushels 
of  com,  onto  a  bridge  in  a  public  road  within  the  cor- 
porate limits  of  the  defendant.  The  bridge  was  nearly 
fifty  feet  in  length,  and  its  floor  was  fifteen  feet  or  more 
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above  the  water  in  the  stream  below.  While  the  team 
and  men  and  wagon  were  on  the  bridge,  it  fell,  and  the 
plaintiff  went  down  with  it,  and  received  the  injuries  of 
which  he  complains.  He  alleges  that  the  plan  of  the 
bridge  was  defective;  that  bad  timber  and  decayed 
lumber  had  been  negligently  used  in  its  construction; 
that  the  piles  at  the  west  end  of  the  bridge  were  not 
large  enough  to  support  the  weight  to  which  they  were 
subjected;  that  they  were  not  properly  driven  into  the 
ground,  and  were  decayed ;  that  the  caps  upon  the  piling 
were  decayed;  and  that  the  defendant  was  chargeable 
with  knowledge  of  the  condition  of  the  caps  and  piling, 
and  was  negligent  in  failing  and  refusing  to  replace 
them,  or  to  repair  the  bridge,  and  in  failing  to  inspect  it. 
I.  It  was  shown  that  the  bridge  in  question  was  a 
county  bridge,  and  that  it  was  the  duty  of  the  defendant 
to  maintain  it.  It  was  also  shown  that  it  fell  under  a 
weight  placed  upon  it  in  a  proper  manner,  of  less  than 
one  fourth  that  which  it  should  have  carried  safely;  and 
the  evidence  tends  to  show  that  the  fall  was  due  to  a 
decayed  cap  on  the  piling  under  the  west  end  of  the 
bridge,  to  a  loosened  bolt  or  rod,  and  possibly  to  a 
broken  pile.     To  show  that  the  defendant  had  notice 

of  the  condition  of  the  bridge  before  it  fell, 
1  a  witness  for    the  plaintiff  was  permitted  to 

relate  a  conversation  he  had  with  a  member 
of  the  board  of  supervisors  in  regard  to  the 
bridge,  in  February,  before  the  accident.  The  appel- 
lant contends  that  knowledge  imparted  to  the  supervi- 
sor in  that  manner  was  not  notice  to  the  defend- 
ant. Whether  notice  to  a  public  officer  is  notice  to  the 
corporation  of  which  he  is  an  agent  depends  upon  the 
nature  and  extent  of  his  powers.  If  the  notice  pertains 
to  a  matter  concerning  which  it  is  his  duty  to  act,  then, 
as  a  general  rule,  notice  to  him  is,  in  law,  notice  to  the 
corporation.  Mechem,  Ag.,  sections  729,  730.  It  is  a 
part  of  the  business  of  the  board  of  supervisors  of  a 


Digiti 


ized  by  Google 


646  MoBGAN  V.  Fremont  County.      [92  Iowa 

county  to  provide  county  bridges,  and  to  use  reasonable 
care  and  diligence  to  maintain  them  in  good  condition 
for  the  public  use ;  and  it  is  a  part  of  the  duty  of  each 
member  of  the  board  to  report  his  knowledge  of  defects 
in  such  bridges,  that  they  may  be  repaired  or  replaced, 
and  proper  steps  be  taken  to  prevent  accidents.  This 
rule  was  recognized  in  Ferguson  v.  Davis  Cotmtyy  57 
Iowa,  610,  ION.  W.  Rep.  906;  Huff  v.  Poweshiek  Co.,  60 
Iowa,  529, 15  N.  W.  Rep.  418.  See,  also,  Trapnell  v.  City 
of  Bed  Oak  Junction,  76  Iowa,  747,  39  N.  W.  Rep.  884; 
Cook  V.  City  of  Anamosa,  66  Iowa,  429,  23  N.  W.  Rep. 
907.  In  this  case  a  regular  meeting  of  the  board  of 
supervisors  occurred  between  the  time  of  the  alleged 
notice  to  the  supervisor  and  the  time  of  the  accident; 
and  it  would  have  been  the  duty  of  the  supervisor  to 
have  communicated  to  the  board  at  that  meeting 
knowledge  he  then  had  of  defects  in  the  bridge.  It  is 
clear  the  evidence  which  tended  to  show  his  knowledge 
of  the  condition  of  the  bridge  before  the  accident,  was 
competent  and  properly  admitted. 

II.  A  bridge  builder  was  permitted  to  testify  in 
regard  to  the  eflEect  which  would  result  from  the  decay- 
ing of  certain  timbers,  and  as  to  the  ordinary 
2  life  of  timbers  like  those  used  in  the  bridge.  In 
admitting  his  testimony,  there  was  no  error. 
The  witness  was  an  expert,  qualified  to  testify  in  regard 
to  the  uses  of  various  parts  of  the  bridge  and  the  con- 
sequence, of  defects  in  them.  It  was  competent  to 
show  the  life  of  the  timbers  used,  for  the  reason  that 
it  was  the  duty  of  the  defendant  to  know  how  long  the 
timber  it  used  would  probably  last,  and  to  replace  it 
before  its  continued  use  should  become  dangerous  to 
the  public.  Fergmon  v.  Davis  Co.,  and  Huff  v.  Powe- 
shiek Co.,  supra;  McConnell  v.  City  of  Osage,  80  Iowa, 
295,  45  N.  W.  Rep.  550.  The  testimony  was  admis- 
sible as  tending  to  show  notice  to  the  defendant  of  the 
actual  condition  of  the  bridge.     It  was  shown  that  the 
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bridge  had  been  built  not  less  than  seven  years  at  the 
time  of  the  accident^  and  some  witnesses  testified  that 
it  was  constructed  in  the  year  1877  or  1878.  The  wit- 
ness testified  that  the  ordinary  life  of  the  timber  used 
was  from  seven  to  nine  years. 

III.  A  member  of  the  board  of  supervisors  of  the 
defendant  was  asked  to  state  * 'whether  or  not  any 

notice  was  brought  to  the  board  of  a  defect  in 
3         the  material  or  construction  of  this  bridge  prior 

to  this  accident.''  An  objection  to  the  question 
was  properly  sustained.  The  question  called  for  an 
answer  in  the  nature  of  a  conclusion  of  law,  and  not  for 
facts  on  which  to  base  such  conclusion.  Moreover, 
the  witness  could  only  have  testified  as  to  facts  within 
his  own  knowledge,  while  an  answer  to  the  question 
involved  a  consideration  of  facts  which  may  not  have 
been  within  his  personal  knowledge. 

IV.  The  appellant  complains  of  a  portion  of  the 
charge  which  submitted  to  the  jury  the  question 
whether  the  plan  or  construction  of  the  bridge  was 
faulty,  and  insists  that  the  evidence  did  not  warrant  a 
question  of  that  character.  The  sixth  paragraph  of 
the  charge  refers  at  some  length  to  the  design  of  the 
bridge,  and  the  care  required  in  its  construction,  but 
was  intended  to  present  a  theory  favorable  to  the 
defendant,  and  can  not  have  been  prejudicial  to  it. 
The  eighth  paragraph  authorized  the  jury  to  consider 
evidence  that  the  bridge,  *'by  reason  of  defective  con- 
struction, or  by  age  and  exposure  to  the  weather,  had 
become  decayed,  rotten,  or  dangerous,''  in  connection 
with  the  knowledge  which  the  defendant  had  or  should 
have  possessed  in  regard  to  its  condition.  It  is  true 
there  was  very  little  evidence  in  regard  to  the  faulty 
construction,  but  it  was  alleged  in  the  petition  and 
denied  in  the  answer,  and  was,  therefore,  in  issue.  It 
appears  that  one  of  the  piles  at  the  west  end  of  the 
bridge  was  small  and  broken.    The  piles  had  been  set 
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by  boring,  and  not  by  driving.  The  plan  of  the  bridge 
was  in  use  by  the  county  at  about  the  time  the  bridge 
was  built,  and  the  defendant  oflEered  the  testimony  of 
one  of  its  supervisors  to  show  that  he  had  no  knowl- 
edge of  any  defect  in  the  construction  of  the  bridge. 
As  the  defendant  treated  the  question  as  in 

4  issue,   and  controverted,  it  can  not  complain 
that  the  court  did  the  same.     It  may  be  said, 

further,  that  we  are  satisfied  no  prejudice  could  have 
resulted  from  the  portions  of  the  charge  in  question. 

V.  The  appellant  also  complains  of  the  ninth 
paragraph  of  the  charge,  because  it  required  the  board 

of  supervisors  of  the  defendant,  in  case  it  did 

5  not  possess  the  skill  requisite  to  inspect,  properly, 
the  bridges  of  the  county,  to  provide  a  compe- 
tent person  to  do  that  work.  The  paragraph  was 
authorized  by  the  opinion  in  Ferguson  v.  Davis  Co., 
supra,  and  announces  a  correct  rule  of  law.  County 
supervisors  are  not,  ordinarily,  skilled  bridge  builders, 
and  boards  of  supervisors  have  an  undoubted  right  to 
employ  experts  to  inspect  bridges,  as  they  also  have  to 
plan  and  construct  them. 

VI.  The  appellant  contends  that  the  verdict  was 
not  sustained  by  the  evidence.     The  jury  were  author- 
ized to  find  that  the  plaintiflE  received   severe 

6  injuries  in  consequence  of  the  fall  of  the  bridge, 
some  of  which  may  be  permanent ;  that  he  was 

lamed,  and  unable  to  walk  as  usual;  that  his  jaw  was 
injured,  and  some  of  his  teeth  broken ;  and  that  his 
hearing  was  impaired.  His  injuries  also  caused  him 
much  suffering.  He  was  allowed  by  the  jury  the  sum 
of  one  thousand  dollars,  and  we  can  not  say  that  it  is 
excessive. 

VII.  Other  questions  of  minor  importance  have 
been  discussed  by  counsel,  which  we  have  examined, 
but  without  discovering  any  error.  The  judgment  of 
the  district  court  is  affirmed. 
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Cottage  Hospital  v.   Samuel  Mebbill,  Appellant. 

Bubsoription  Construed.    A  snbsoription  recited  that,  whereas,  a 

1    hospital  was  about  to  be  erected  "I  hereby  sabsoribe  one  hundred 

dollars  for  this  purpose,  and  further,  as  a  soldier's  memorial,  I  agree 

to  support  three  beds  therein  at  two  hundred  and  fifty  dollars  each 

per  annum  from  completion  of  building.    Beds  to  be  for  use  of  sol- 

4  diers,  but  always  for  use  when  there  are  no  soldier  applicants." 
Held,  the  contract  is  entire  and  the  undertaking  to  build  the  hos- 
pital supports  both  promises,  though  the  hospital  made  no  argee- 
ment  to  set  the  beds  apart  for  soldiers.  Setting  apart  a  ward  with 
four  beds,  naming  it  after  subscriber,  and  never  refusing  admission  to 

5  soldiers  fully  performs  the  contract.    The  contract  did  not  require 
3    the  giving  of  notice  that  provision  had  been  made  for  soldiers. 

Appeal  from  Polk  District  Court. — ^Hon.  S.  F.  Ballibt, 

Judge. 

Satubday,  Deoembeb  15,  1894. 

Action  at  law  to  recover  the  amount  alleged  to  be 
due  on  a  subscription  to  the  Cottage  Hospital  at  Des 
Moines.  There  was  a  trial  by  jnry,  and,  at  the  close 
of  the  introduction  of  the  evidence,  the  court,  on 
motion  of  the  plaintiff,  directed  the  jury  to  return  a 
verdict  for  the  amount  claimed  in  the  petition.  From 
a  judgment  on  the  verdict  the  defendant  appeals. — 
Affirmed. 

Oatchj  Connor  <&  Weaver  for  appellant. 

Berryhill  <&  Henry  for  appellee. 

RoTHBOOK,  J. — The  suit  is  founded  upon  a  writ- 
ten instrument,   of  which  the   following  is  a  copy: 

** Whereas,  the  managers  of  Cottage  Hospital 
1         are  about  to  erect  a  new  building,  40x40  feet,  on 

their  grounds  in  the  city  of  Des  Moines,  I  do 
hereby  subscribe  for  this  purpose  the  sum  of  one  hun- 
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dred  dollars,  payable  when  said  sum  shall  pay  the  last 
bills  of  the.  completion.  And,  further,  as  a  soldier's 
memorial,  I  agree  to  support  three  beds  in  said  hos- 
pital, at  a  cost  of  two  hundred  and  fifty  dollars  each 
per  annum,  for  ten  years  from  date  of  completion  of 
said  building.  The  money  for  this  support  to  be  paid 
to  the  treasurer  of  Cottage  Hospital,  payments  quar- 
terly. These  beds  all  for  the  use  of  soldiers,  but  always 
for  use  when  there  are  no  soldier  applicants.  (Signed) 
Samuel  Mebbill.  Des  Moines,  Iowa,  May  27,  1887.** 
It  appears  that  the  defendant  paid  the  one  hundred 
dollars,  which  was  subscribed  for  the  purpose  of  com- 
pleting the  building;  and  the  quarterly  payments 
were  made  for  the  support  of  the  three  hospital  beds 
until  September  1,  1891.  No  question  is  made  as  to 
the  completion  of  the  building.  It  is  claimed,  however, 
that  the  payment  of  the  quarterly  installments  of  the 
subscription  was  rightfully  withheld,  because  the  object 
the  defendant  had  in  view  was  to  provide  for  the  care 
of  sick  and  disabled  soldiers  needing  assistance,  with 
the  understanding  that  the  three  beds  should  be  set 
apart  and  maintained  free  of  charge  **as  a  soldier's 
memorial,'*  and  that  it  should  be  made  known  that 
they  were  so  set  apart  and  maintained,  so  that  soldiers 

in  need  of  care  and  attention  might  avail  them- 
2  selves  thereof.    And  it  is  averred  in  the  answer, 

in  substance,  that  neither  three  nor  any  other 
number  of  beds  have  been  set  apart  as  a  soldier's 
memorial,  or  to  be  occupied  by  sick  and  disabled  sol- 
diers; and  that  no  notice,  public  or  private,  has  been 
given  that  said  provision  was  made  for  soldiers ;  and 
that  by  reason  of  such  neglect  of  the  plaintiflE,  the  beds 
have  been  generally  occupied  by  persons  other  than 
soldiers;  and  that,  if  the  plaintiff  had,  in  a  reasonable 
and  proper  manner,  made  known  the  fact  of  such  pro- 
vision, said  beds  would  generally,  if  not  all  the  time, 
have  been  occupied  by  needy  and  deserving  soldiers. 
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It  appears  that,  when  the  new  building  was  com- 
pleted, four  beds  were  placed  in  a  ward  called  '*Mer- 
rill^s  Ward.^^    There  is  no  evidence  that  the 

3  officers,  or  attendants,  of  the  hospital  at  any 
time  refused  to  admit  sick  or  disabled  soldiers 

by  whom  or  in  whose  behalf  application  was  made  for 
care  and  treatment  in  the  hospital.  And  the  fact  is 
that,  up  to  the  time  of  the  trial,  there  had  been  but 
few  soldier  patients  in  the  hospital;  and  it  appears  that 
the  hospital  authorities  did  not  at  any  time,  in  any 
official  way,  by  notice  or  otherwise,  give  publicity  to 
the  fact  that  there  were  three  beds  in  the  hospital  to 
which  sick  soldiers  had  the  preference  over  other 
patients.  This  contract  is  self-explanatory.  It  is  not 
such  a  writing  as  can  be  added  to,  or  varied,  by  parol 
evidence.  There  was  no  requirement  in  the  subscrip- 
tion paper  that  the  hospital  authorities  should  give 
notice  of  the  fact  that  provision  was  made  by  the 
defendant  for  the  care  of  soldiers.  All  of  the  evidence 
offered  upon  that  subject  was  incompetent,  and  most 
of  it  was  properly  excluded  by  the  court. 

It  is  claimed  in  behalf  of  appellant  that  the  con- 
tract of  subscription  is  without  consideration  and  void, 
because  the  plaintiff  never  promised  to  set  the 

4  beds  apart  for  the  use  and  benefit  of  soldiers; 
and  it  is  urged  that  the  contract  should  be  con- 
strued so  that  the  promise  to  pay  for  the  three  beds  was 
not  in  consideration  of  the  erection  of  the  building. 
The  thought  is  that  the  one  hundred  dollars  named  in 
the  first  paragraph  of  the  instrument  was  for  the  erection 
of  the  building,  and  that  the  provision  for  three  beds  for 
soldiers  is  another  and  separate  provision,  for  another 
purpose,  which  the  plaintiff  never  at  any  time  agreed 
to  perform.  We  do  not  think  this  is  a  proper  construc- 
tion of  the  contract.  It  is  true  that  the  one  hundred 
dollars  was  to  be  devoted  to  the  completion  of  the 
building.     But  the  providing  of  wards  and  beds  was 
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just  as  necessary  as  the  building  itself,  and  because 
part  of  the  subscription  was  for  the  furnishing  of  the 
hospital  is  no  reason  for  holding  that  there  was  no  con- 
sideration for  that  part  of  the  contract. 

Both  parties  agree  that  ''a  subscription  becomes  a 
contract  when  accepted  by  the  beneficiary  and  acted 
upon  by  the  incurring  of  an  obligation  or  expenditure 
of  money.''  The  language  we  have  quoted  is  taken 
from  the  case  of  McCabe  v.  0^  Connor j  69  Iowa,  134,  28 
N.  W.  Rep.  573.     See,  also,  University  v.  Livingstone^ 

57  Iowa,  311,  ION.  W.  Eep.  738,  and  cases  there 
5         cited.    When  the  plaintiflE  furnished  the  hospital 

with  beds,  and  set  apart  a  ward  with  four  beds, 
and  named  it  the  ''Merrill  Ward,"  and  never  at  any 
time  refused  an  application  for  admission  to  the  ward 
in  behalf  of  any  soldier,  it  was  a  complete  performance 
of  the  contract.    The  judgment  of  the  district  court  is 
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Chables  C.  Jones  v.   The  United   States  Mutual 

Accident  Association  of  the  City  op  New 

YoBK,  Appellant. 

Action  on  Accident  Policy.    Death  by  violent  means  is  presumed 
4    to  be  accidental,  and  the  insurer  must  overcome  such  presumption. 

DoiKO  PROHIBITED  AOT.     Visiting  a  bawdyhouse,  unlawful  carrying  of 

1  weai>ons,  and  leaving  such  house  for  the  street,  needlessly,  the  first 
two  acts  being  covered  by  prohibitive  clauses,  do  not  absolve  the 
insurer  unless  some  causative  connection  between  said  acts  and  the 
injury  to  assured  be  shown,  and  a  refusal  to  charge  that  said  acts 
were,  as  matter  of  law,  a  voluntary  and  unnecessary  exposure  to  dam- 
age, was  right.  Ins.  Co,  v.  Jones,  7  S.  £.  Bep.  (Ga.)  83,  and  Shaffer 
V,  Company,  22  N.  E.  Bep.  (HI.)  589,  distinguished. 

Practice.    Though  a  policy  provides  that  its  covenants  of  exemption,  if 

2  death  results  from  stated  causes,  are  "conditions  precedent,"  it  is  for 

3  the  insurer  to  prove  a  breach  of  such  conditions.  And  so,  though 
issue  is  joined  on  the  petition,  which  needlessly  negatives  breaches. 
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Sams.  Plaintiff  was  permitted  to  read  from  defendant's  answer  a  olanse 
6  that  "defendant  admits  that  dne  proof  of  death  of  said  Jones  was  re- 
oeived"  in  dne  ,time.  He  did  not,  however,  read  another  clanse,  to 
wit:  "But  denies  that  sneh  proof  establishes  that  the  death  of  Jones 
was  caused  by  external,  violent,  and  accidental  means."  Held,  no 
error. 

Sams.    One  issue  being  whether  assured  oame  to  his  death  byvoluntarilj 

6  engaging  in  a  fight,  testimony  was  offered  and  given  tending  to  show 
that  an  alleged  assailant  of  the  assured  was  of  bad  character,  had 

8  made  general  preparation  to  rob  people,  and  that  he  fired  at  decedent 
feloniously.  Much  of  this  was  hearsay.  After  its  admission  it  was 
stricken  out  and  the  jury  told  to  disregard  it.    The  court  was  asked 

7  informally  to  instruct  ui>on  said  testimony,  but  failed  to  so  charge. 

8  Held,  the  erroneous  admission  was  not  eured  by  the  court's  admo- 
nition.   DssifEB,  J.,  took  no  part. 

Appeal  from  Pottawattamie  District  Court. — Hon.  H.  E. 
Dl^EMEB,  Judge. 

Satubday,  Decembeb  15,  1894. 

Action  on  an  accident  insurance  policy.  Verdict 
and  judgment  for  plaintijS,  and  defendant  appeals. — 
Beversed. 

Breckenridge  (&  BrecJcenridge  and  L.  F.  Crofoot  for 
appellant. 

Sims  (&  Bainbridge  for  appellee. 

Kinne,  J. — I.  April  8, 1891,  the  defendant  com- 
pany issued  its  policy  of  insurance  upon  the  life  of  one 
W.  M.  Jones,  in  the  sum  of  five  thousand  dollars, 
against  ''personal  bodily  injuries,  eflEected  during  the 
continuance  of  membership  and  this  insurance,  through 
external,  violent,  and  accidental  means.  ^^    Among  the 

conditions  of  said  policy  were  the  following: 
1  **The  insurance  under  this  contract  shall  not 

extend  to  or  cover  *  ♦  ♦  accidental  injuries 
or  death  resulting  from  or  caused,  directly  or  indirectly, 
wholly  or  in  part,  by  *  ♦  *  fighting;  *  *  *  or 
voluntary  exposure  to  unnecessary  danger;  nor  extend 
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to  or  cover  accidental  injuries  or  death  happening  while 
the  insured  is  under  the  influence  of  intoxicating 
drinks,  or  in  consequence  thereof;  or  while  or  in  con- 
sequence of  violating  the  law.^'  And  also:  '*The 
provisions  and  conditions  aforesaid,  and  a  strict  com- 
pliance therewith  during  the  continuance  of  this  con- 
tract, are  conditions  precedent  to  the  issuance  hereof, 
and  to  its  validity  and  enforcement."  The  application 
upon  which  the  policy  was  based  contained  the  follow- 
ing statement:  *'(13)  My  habits  of  life  are  correct 
and  temperate,  and  I  agree  that  the  certificate  of  mem- 
bership shall  not  cover  any  injury  which  may  happen 
to  me  while  under  the  influence  of  intoxicating  drinks 
or  narcotics,  or  in  consequence  of  having  been  under 
the  influence  thereof."  The  policy  was  made  payable 
to  plaintiflE.  The  petition  charges  '*that  on  or  about 
the  thirty-first  day  of  May,  1892,  at  Council  BluflEs, 
Iowa,  and  whilst  the  said  policy  of  insuranoe  was  in 
full  force  and  eflEect,  and  without  any  fault  or  negli- 
gence on  the  part  of  the  assured,  he,  the  said  W.  M. 
Jones,  was  mortally  wounded  by  a  pistol  ball  fired  by 
one  John  Wade,"  and  that  he  died  as  a  result  thereof. 
It  is  also  averred  that  proper  proofs  of  death  were  sent 
to  and  received  by  the  company  in  due  time.  A  copy 
of  the  application  and  of  the  policy  is  attached  to  the 
petition.  The  answer  admits  the  issuance  of  the  policy 
and  the  death  of  the  assured,  but  denies  that  his  mor- 
tal wound  '*was  received  without  his  fault  and  negli- 
gence." Admits  .that  due  proofs  of  death  were  received 
by  the  company  within  the  time  fixed  in  the  policy, 
but  denies  that  such  proofs  established  that  the  death 
of  Jones  was  caused  by  external,  violent,  and  acciden- 
tal means.  Pleads  the  provision  of  the  application 
above  set  out,  and  numbered  13,  also  the  provisions  of 
the  policy  heretofore  set  forth,  and  avers  *'that  said 
Jones  was  addicted  to  the  use  of  intoxicating  liquors, 
and  was  in  the  habit  of  associating  with  lewd  women 
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and  visiting  houses  of  ill  fame,  and  at  the  time  he 
received  the  mortal  wound,  from  the  pistol  shot  of 
which  he  died  on  June  5,  1892,  he  was,  and  had  been 
during  a  period  of  several  days,  and  certainly  for  sev- 
eral hours,  in  a  drunken  debauch,  under  the  influence 
of  intoxicating  liquors ;  and  the  shot  which  ended  his 
life  was  received  by  him  during  a  quarrel  which  began 
in  a  brothel,  while  he  was  under  the  influence  of  intox- 
icating liquors,  and  in  consequence  of  his  having  been 
under  the  influence  of  intoxicating  liquors,  which  quar- 
rel terminated  in  a  fight  with  pistols  or  revolvers,  in 
the  course  of  which  Jones  killed  the  man  who  shot 
him.^^  Defendant  denies  that  said  W.  M.  Jones  came 
to  his  death  by  violent,  external,  and  accidental  means, 
but  alleges  that  his  death  was  not  accidental,  and  that 
at  the  time  he  received  the  mortal  pistol  wound,  of 
which  he  died,  he  was  under  the  influence  of  intoxicat- 
ing liquors,  and  that  the  pistol  shot  wound  that  caused 
his  death  was  received  by  him  in  consequence  of  his 
having  been  under  the  influence  of  intoxicating  liquors, 
and  in  consequence  of  his  quarreling  and  fighting,  and 
in  consequence  of  his  exposure  to  unnecessary  danger 
at  the  time  he  was  shot,  and  in  consequence  of 
his  violation  of  law,  in  being  intoxicated,  in  visiting  a 
house  of  ill  fame  for  an  unlawful  purpose,  in  carrying 
a  concealed  weapon,  and  in  fighting.''  The  cause  was 
tried  to  a  juiy,  and  a  verdict  returned  for  the  plaintiff 
for  the  amount  claimed. 

n.  To  a  proper  understanding  of  the  case,  it 
becomes  necessary  to  state  the  facts  surrounding  the 
death  of  the  assured:  He  was  the  manager  for  the 
state  of  Nebraska,  of  the  business  bf  the  Sandwich 
Manufacturing  Company,  of  Sandwich,  Illinois,  and 
resided  in  Council  Bluffs,  Iowa.  On  Sunday  afternoon, 
May  30,  1892,  Jones  was  at  Lake  Manawa,  a  resort 
near  Council  Bluffs.  He  returned  to  the  city  toward 
evening,  and  from  near  7  o'clock  p.  M.,  up  to  a  short 
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time  before  he  was  shot,  he  had,  in  company  with  one 
Mahr,  a  disreputable  character,  visited  several  drink- 
ing places,  and  drank  liquors.  About  11  o'clock  p.  m. 
Jones  and  Mahr  visited  a  house  of  ill  fame,  and  while 
there  drank  beer.  While  in  this  place,  Jones  attempted 
to  make  arrangements  for  two  of  the  inmates  to  go 
with  him  and  his  companion  to  a  '*road  house,''  and 
he  ordered  a  hack  for  that  purpose.  Meantime,  the 
proprietress  of  the  establishment,  being  unwilling  for 
the  inmates  to  go,  raised  her  price,  and  the  trip  was 
abandoned.  Jones,  Mahr,  and  Wade  (who  had  re- 
sponded to  the  call  for  a  hack)  left  the  house,  and  went 
out  onto  the  street,  at  about  midnight.  After  they 
reached  the  sidewalk,  Jones  and  Mahr  started  to  go 
down  the  street,  when  some  controversy  arose  about 
paying  for  the  hack.  Wade  asked  them  if  he  was  not 
going  to  get  anything  for  his  hack.  Jones  said  to 
Wade,  ''How  much  do  you  want?"  Wade  said  he 
thought  one  dollar  would  be  about  right  for  coming  out 
at  that  time  of  night.  Mahr  did  not  want  Jones  to  pay 
anything  for  the  hack.  Colgan,who  was  the  hack  driver, 
told  Mahr  there  was  no  use  talking  that  way;  they  could 
not  fetch  out  a  hack  for  nothing.  Mahr  then  said  he 
would  give  Colgan  something  to  fetch  out  a  hack  for, 
and  struck  at  him  with  his  cane.  When  Mahr  did  this, 
Colgan  started  to  run.  As  he  did  so,  he  turned  around, 
and  saw  that  Mahr  was  close  behind  him,  and  Jones 
right  behind  Mahr.  Jones  reached  to  his  hip  pocket, 
and  took  something  out,  and  then  Wade  said  "to  stop, 
or  he  would  shoot."  Colgan  continued  to  run  up  the 
street,  with  Mahr  after  him,  and  at  once  several  shots 
were  fired;  and  shortly  after,  Wade  was  found  shot 
through  the  body,  and  died  in  a  few  minutes.  A  little 
distance  away,  Jones  was  picked  up,  having  also  been 
shot,  from  the  eflEects  of  which  he  died  in  a  few  days 
thereafter.  Jones  was  seen  to  have  a  revolver  and  a 
billy  upon  his  person  while  in  the  bawdyhouse.    There 
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was  much  testimony  tending  to  show  that  Jones  had 
been  drinking  intoxicating  liquor  during  the  evening 
and  that  he  was  noticeably  under  the  influence  of  it. 
On  the  contrary,  much  evidence  was  introduced  show- 
ing that  he  was  not  under  the  influence  of  liquor.  In 
answer  to  certain  special  interrogatories  submitted  to 
them,  the  jury  found  that  Jones  was  not  intoxicated 
that  night;  that  he  was  not  under  the  influence  of 
intoxicating  liquors  when  he  was  shot,  or  during  the 
night;  and  that  he  did  not,  prior  to  the  shooting,  take 
part  in  a  quarrel,  which  terminated  in  a  fight  with 
revolvers,  in  which  he  shot  and  killed  Wade. 

III.  At  the  close  of  the  testimony,  defendant 
filed  a  motion  in  arrest  of  judgment,  claiming  that  the 
petition  did  not  state  a  cause  of  action,  in  that 
2  it  failed  to  aver  that  none  of  the  conditions  upon 
which  the  policy  was  issued  were  * 'breached'' 
by  the  assured.  This  motion  was  overruled,  and  an 
exception  taken.  Defendant's  contention  is  that  it 
was  only  to  be  liable  in  case  of  death  of  the  assured  in 
the  absence  of  certain  conditions  stated  in  the  policy, 
and  that  it  was  incumbent  upon  the  plaintiflE  to  nega- 
tive these  exceptions  in  his  petition.  The  question 
then  is,  must  these  conditions  or  exceptions,  the  exist- 
ence of  which  may  relieve  the  defendant  from  liability, 
be  pleaded  by  plaintiff,  or  are  they  so  far  matters  of 
defense  as  that  the  burden  is  upon  the  defendant  to 
plead  and  prove  them!  In  our  judgment,  they  were 
not  required  to  be  pleaded  or  proven  by  plaintiflE. 
They  were  purely  matters  to  be  relied  upon  in  defense 
of  an  action  on  the  policy.  Defendant  insured  Jones, 
**subject  to  the  by-laws  and  all  the  conditions  indorsed 
hereon  [on  the  policy],  against  personal  bodily  inju- 
ries eflEected  during  the  continuance  of  membership 
and  this  insurance,  through  external,  violent,  and 
accidental  means."  On  this  policy  it  is  said,  **The 
conditions  under  which  this  certificate  is  issued  and 
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accepted  by  the  insured  are  as  follows.*^  Then  follow 
the  several  provisions  that  the  contract  shall  not  extend 
to  or  cover  certain  cases,  heretofore  mentioned.  At 
the  end  of  these  conditions  it  is  said,  **The  provisions 
and  conditions  aforesaid,  and  a  strict  compliance  there- 
with during  the  continuance  of  this  contract,  are  con- 
ditions precedent  to  the  issuance  hereof,  and  to  its  valid- 
ity and  enforcement. '^  It  ought  to  be  said  that  the 
fact  that  the  contract  says  that  certain  provisions  of  it 
shall  be  conditions  precedent  does  not,  of  necessity, 
make  them  such.  We  can  not  accede  to  the  doctrine 
that  the  provisions  under  consideration  are  conditions 
precedent.  A  condition  precedent,  as  applied  to  a 
contract,  is  a  condition  which  must  be  performed 
before  the  agreement  of  the  parties  becomes  a  valid 
contract.  Redman  v.  Insurance  Co.j  4  N.  W.  Rep.  595, 
49  Wis.  431.  The  conditions  in  this  case  were  that  the 
contract  should  not  cover  accidental  death  resulting 
from  or  caused  by  fighting,  voluntary  exposure  to 
unnecessary  danger,  intoxication,  or  to  death  in  conse- 
quence thereof ,  atd  in  consequence  of  violating  the 
law.  Not  one  of  these  conditions  were  to  happen  prior 
to  the  time  the  contract  between  the  assured  and  the 
company  should  become  binding.  The  contract  be- 
came binding  upon  the  company  as  soon  as  it  accepted 
the  assured  as  a  member,  and  issued  to  him  its  policy. 
The  situation  then  is  this:  That  there  was  a  valid  con- 
tract of  insurance  when  the  policy  issued,  but  it  might 
thereafter,  upon  the  happening  of  some  of  these  con- 
ditions, cease  to  be  enforcible.  If,  then,  these  pro- 
visions of  the  policy  can  be  properly  called  conditions, 
they  are  in  no  sense  conditions  precedent.  Under  them 
the  defendant  might  be  relieved  from  liability.  They 
were  each  and  all  matters  of  defense,  available  to  the 
defendant;  but,  not  constituting  a  part  of  the  plaintiff's 
case,  the  burden  did  not  rest  upon  him  to  either  plead 
or  prove  the  absence  of  them,  in  the  first  instance.  ^Eed- 
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man  v.  Insurance  Co. .  supra;  Cobum  v.  Insurance  Go. ,  145 
Mass.  226, 13  N.  E.  Rep.  604;  Freeman  v.  Insurance  Co.j 
144  Mass.  572, 12  N.  E.  Rep.  372;  Insurance  Co.  v.  Nich- 
ols,  24  8.  W.  Rep.  (Tex.  Civ.  App.)  910;  Badenfeldv. 
Association^  27  N.  E.  Rep.  (Mass.)  770;  Insurance  Co. 
V.  Ewingy  92  U.  S.  377;  Cronkhite  v.  Insurance  Co.,  43 
N.  W.  Rep.  (Wis.)  731;  Newman  v.  Assodation,  76 
Iowa,  64,  40  N.  W.  Rep.  87 ;  Sutherland  v.  Insurance 
Co.,  87  Iowa,  505,  54  N.  W.  Rep.  453.  The  motion  in 
arrest  was  properly  overruled. 

IV.  It  is  contended  that  inasmuch  as  it  was  stated 
in  the  petition  that,  ** without  any  fault  or  negligence 

on  part  of  the  assured,  the  said  W.  M.  Jones 
3         was  mortally  wounded  by  a  pistol  shot  fired  by 

one  John  Wade,''  the  petition  did  in  fact  under- 
take to  negative  the  conditions  heretofore  mentioned, 
and  therefore  the  burden  was  upon  plaintiff  to  establish 
the  truth  of  his  allegations.  The  court  properly  held 
that  the  burden  on  this  issue  was  upon  the  defendant. 
It  is  true  that  the  defendant  joined  issue  on  this  allega- 
tion of  the  petition,  but  by  so  doing  it  did  not  make  an 
allegation  material  which  was  not  so  before.  We  have 
heretofore  said  that  plaintiflE  was  not  bound,  in  the  first 
instance,  to  negative  these  conditions  of  the  policy.  If 
the  allegation  be  treated  as  so  doing,  then  it  was  an 
unnecessary  allegation.  The  cause  of  action  stated 
was  complete  without  the  allegation  as  to  want  of 
**fault  or  negligence.''  Being  an  unnecessary  allega- 
tion, it  was  not  incumbent  upon  plaintiflE  to  establish 
it  by  the  testimony.  Billingham  v.  Bryan^  10  Iowa, 
317;  Specht  v.  Spangenberg,  70  Iowa,  489,  30  N.  W. 
Rep.  875. 

V.  Appellant  asked  several  instructions  to  the 
effect  that  the  burden  of  proof  was  upon  the  plaintiflE 
to  show  that  the  death  of  Jones,  the  beneficiary  in  the 
policy,  was  the  result,  not  only  of  external  and  violent 
means,  but  also  of  accidental  means.    In  other  words, 
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it  was  claimed  that  the  burden  was  upon  the  plaintiff 
to  show  that  the  death  of  Jones  was  accidental, 
4  within  the  meaning  of  the  policy.  The  court 
told  the  jury  that  if  plaintiff  had  shown  by  the 
fair  weight  of  the  evidence  that  the  assured  came  to 
his  death  as  the  result  of  a  pistol  shot  held  in  his  own 
hands,  or  in  the  hands  of  another,  then  the  law  will 
presume  that  the  shot  was  accidental,  and  that  it  was 
not  inflicted  with  murderous  or  suicidal  intent.  And 
under  such  circumstances  the  burden  will  be  upon  the 
defendant  to  overcome  this  presumption,  and  to  show 
that  the  death  was  not  caused  by  accidental  means.'' 
The  instruction  was  correct.  It  can  make  no  difference, 
so  far  as  defendant's  liability  is  concerned,  whether 
Wade  fired  the  shot  with  the  intent  to  kill  Jones  or  not. 
If  he  had  such  intent  when  he  fired  the  shot,  and  if 
Jones  was  not  at  fault  in  the  matter, — if  he  did  noth- 
ing to  cause  or  provoke  the  act, — then,  clearly,  as  to 
Jones,  the  injury  resulting  from  the  shot  was  accidental. 
In  the  absence  of  evidence  to  the  contrary,  the  law 
presumes  that  Jones  was  without  fault.  There  was  no 
direct  testimony  to  show  that  Wade,  in  firing  the  shot, 
had  any  intent  to  injure  or  kill  Jones.  Then,  the  pre- 
sumption which  the  law  raises  where  one  has  been 
killed  by  external  and  violent  means,  as  in  this  case, 
that  the  injury  was  the  result  of  accident,  will  prevail 
until  overcome  by  evidence.  Utter  v.  Insurance  Co.^ 
32  N.  W.  Rep.  (Mich.)  812;  Insurance  Co.  v.  McCon- 
key  J 127  U.  8.  661,  8  Sup.  Ct.  Rep.  1360;  Mall^ry  v. 
Insurance  Co.,  47  N.  Y.  52;  Insurance  v.  Bennett^ 
16  S.  W.  Rep.  (Tenn.)  723.  It  must  also  be 
borne  in  mind  that  the  provisions  and  conditions 
of  the  policy  in  the  case  at  bar  do  not  cover,  in 
terms,  the  case  of  injuries  inflicted  upon  the  assured  by 
another  person,  and  in  this  respect  this  case  is,  in  its 
factSjUnlike  the  McConkey  case.  There  was,  therefore,  no 
error  in  giving  and  refusing  instinictions  relating  to  this 
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matter.  1  American  and  English  Encyclopedia  of  Law, 
p.  89;  Supreme  Council  v.  Garrigus,  104  Ind.  133,  3  N. 
E.  Rep.  818;  HutchcraJVs  ExW  v.  Travelers*  Insurance 
Co.,  87  Ky.  300,  8  8.  W.  Rep.  570;  Insurance  Co.  v. 
Bennett,  16  8.  W.  Rep.  (Tenn.)  724. 

VI.  The  court,  against  defendant's  objection,  per- 
mitted plaintiff  to  read  to  the  jury  the  following  from 

defendant's  answer:     '* Defendant  admits  that 

5  due  proof  of  death  of  said  W.  M.   Jones  was 
received  by  it  within  the  time  limited  by  it  in 

said  policy  to  make  such  proofs."  The  objection  was 
that  the  offer  did  not  include  all  of  the  answer  which 
related  to  the  same  subject.  The  balance  of  the 
paragraph  reads:  **But  denies  that  such  proof  estab- 
lished that  the  death  of  said  Jones  was  caused  by 
external,  violent,  and  accidental  means.''  There  was 
no  error  in  this  ruling.  The  answer  plainly  admits  the 
receipt  of  proofs  of  death  in  due  form,  and  within  the 
time  limited  in  the  policy.  The  balance  of  the  para- 
graph was  simply  a  denial  that  death  was  caused  by 
external,  violent,  and  accidental  means.  That  allega- 
tion was  consistent  with  defendant's  theory  of  the  case, 
but  in  no  way  qualified  the  admission  which  preceded  it. 

VII.  One  Gibson  was  introduced  as  a  witness  for 
plaintiff,  in  rebuttal,  and  was  asked  as  to  a  conversa- 
tion he  had  with  Wade  on  the  Saturday  evening  pre- 
ceding the  shooting,  and  in  the  absence  of  Jones,  the 
assured.  His  testimony  was  objected  to  as  incompe- 
tent, hearsay,  and  immaterial.     At  this  point 

6  counsel  for  plaintiff  stated  that  the  testimony  of 
the  witness  bore  upon  the  intent  of  Wade  at  the 

time  of  the  shooting,  and  as  to  who  was  the  aggressor, 
— as  to  what  preparation  had  been  made  for  the  affray. 
It  appeared  that  Wade  at  that  time  did  not  know 
Jones.  Counsel  for  defendant  objected  to  plaintiff's 
counsel  stating,  in  the  presence  of  the  jury,  what  he 
expected  to  prove,  but  expressed  a  willingness  for  him 
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to  state  it  to  the  court,  or  to  put  it  in  writing  and  hand 
it  to  the  court.  The  court  directed  plaintiff's  counsel 
to  state  what  he  expected  to  prove,  and  at  the  same 
time  told  the  jury  that  what  he  stated  should  not  be 
accepted  by  them  as  evidence.  Whereupon  counsel 
forplaintiflE  made  this  statement:  **I  expect  to  prove 
by  the  witness  that  Jack  Wade  was  the  owner  of  two 
revolvers,— one  small  one  and  one  very  large  one;  that 
he  had  pawned  them  to  this  man  Gibson  for  a  certain 
amount  of  money;  that  he  came  to  get  one  of  the 
revolvers  Saturday  night  and  said  he  wanted  this  large 
revolver  because  he  might  need  it  in  his  business,  or 
something  like  that;  that  he  was  a  hack  driver;  and 
that  he  had  once  related  before  to  this  witness  how  he 
had  an  opportunity  to  make  one  hundred  dol- 
lars from  his  passenger  if  he  only  had  had  his  gun  with 
him.  I  want  to  show  that  the  witness  refused  to  let 
him  have  the  large  revolver.  (Objected  to  as  incom- 
petent, immaterial,  and  hearsay.)  I  propose  to  follow 
up  this  testimony  with  other  testimony  tending  to  show 
that  this  man  Jack  Wade  grabbed  Jones  by  the  watch 
chain,  and  grabbed  for  the  money  that  he  was  just 
withdrawing  from  his  pocket  to  tender  to  this  man 
Wade  in  payment  for  the  hack,  and  that  he  grabbed 
the  watch  chain  and  grabbed  at  the  money,  with  a 
drawn  revolver.  It  seems  to  me  I  ought  to  be  per- 
mitted to  show  what  kind  of  a  man  this  man  Wade 
was.  Not  that  he  had  Jones  in  mind  when  he  made 
this  preparation,  but  that  he  was  prepared  for  an 
opportunity  of  that  kind.''  All  of  this  was  properly 
objected  to.  Thereafter  Gibson  testified  as  to  the  age 
of  Wade.  That  he  was  a  rough  kind  of  a  fellow. 
That  he  had  in  his  possession  a  large  revolver  belong- 
ing to  Wade,  which  was  then  produced  before  the  jury. 
That  Wade  wanted  that  revolver.  That  he  said  he  had 
use  for  it;  he  wanted  a  bigger  gun  than  he  had.  That 
he  said,  if  he  had  had  that  gun  last  night,  he  could  have 
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had  0D6  hundred  dollars.  That  he  took  a  man  to  Oma- 
ha. He  said,  ''just  as  easy  as  not,"  if  he  had  had  that 
big  gun.  That  he  said  he  wanted  that  gun  to-morrow 
night.  Other  like  testimony  was  given  by  this  wit- 
ness. Defendant  moved  to  strike  all  of  the  testimony 
out,  and  the  motion  was  sustained.  Whereupon  the 
court  directed  the  jury  to  not  consider  the  evidence  or 
the  revolver,  and  that  the  latter  was  not  in  evidence. 
That  this  evidence  was  immaterial  and  improper,  there 
can  be  no  question.  If  it  tended  to  prove  anything,  it 
was  the  character  of  Wade, — his  attempted  preparation 
for  an  encounter, — and  so  may  be  said  to  bear  upon 
his  intent  in  firing  the  shot  which  killed  Jones.  But, 
as  we  have  seen.  Wade's  intent,  in  and  of  itself,  cut  no 
figure  in  the  case.  In  the  absence  of  any  act  on  the 
part  of  Jones  causing  or  provoking  the  shooting  by 
Wade,  it  was  wholly  immaterial  what  Wade's  intent 
was.  As  he  did  not  know  Jones  at  the  time  this  con- 
versation occurred,  he  could  then  have  had  no  intent 
as  to  him.  The  evident  intention,  as  to  so  much  of 
this  evidence  as  was  introduced,  as  well  as  that  which 
counsel  proposed  to  introduce,  but  never  offered,  was 
to  show  that  there  was  no  quarrel  between  Wade  and 
Jones  preceding  the  fatal  shot;  that  Wade  was  the 
aggressor.  Defendant's  counsel  asked  the  court  to 
instruct  the  jury  regarding  this  testimony,  but  did  not 
prepare  and  present  an  instruction  touching  it. 
7  Here  was  a  case,  however,  where,  under  the  cir- 

cumstances, it  would  have  been  proper  for  the 
court,  if  not  its  duty,  on  its  own  motion,  to  have  given  a 
proper  instruction  to  the  jury,  directing  them  to  disre- 
gard this  testimony.  Whether,  if  such  instruction  had 
been  given,  it  would  have  cured  the  error,  we  are  not 
called  upon  to  determine. 

We  think,  also,  that  there  are  cases  where  a  simple 
admonition,  without  more,  to  a  jury,  to  disregard  im- 
proper testimony,  is  ineffectual  to  cure  the  harm  done. 
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It  seems  to  us  this  is  such  a  case.  The  statement 
of  counsel  as  to  what  he  expected  to  prove,  and  the 
testimony  in  fact  adduced  before  the  jury,  were  highly 
prejudicial  to  the  defendant.  Without  referring  to  the 
books,  it  may  be  said  that  cases  may  be  found  in  this 
and  other  courts  wherein  it  has  been  held  that  an  ad- 
monition to  the  jury  by  the  court  cures  error  in  admit- 
ting improper  testimony.  It  will  serve  no  useful  purpose 
to  now  review  them.  The  facts  touching  such  matters 
differ  in  each  case,  and  it  does  not,  therefore,  follow  that 
because  an  error  in  the  admission  of  such  testimony 
in  one  case  may  be  cured  by  an  admonition  of  the 
court,  the  same  result  must  follow  in  every  other  case, 
where  the  error  is  of  a  graver  character,  the  testimony 
more  likely  to  mislead  the  jury,  and  to  leave  impres- 
sions upon  their  minds  which  must  of  necessity  affect 
their  judgment  in  the  final  consideration  of  the  case, 
regardless  of  any  admonition  that  the  court  might  give 
them.  Moreover,  the  statement  of  counsel — which  was 
permitted  to  stand  in  the  record,  and  before  the  jury, 
without  any  attempt  to  remove  its  damaging  effect — 
that  he  proposed  to  show  that  Wade  grabbed  Jones  by 
the  watch  chain,  and  grabbed  for  his  money,  with  a 
drawn  revolver — was  highly  prejudicial.     No  attempt 

was  made  to  offer  any  competent  evidence  to 
6         establish  the  truth  of  any  of  these  statements. 

One  of  the  main  issues  in  the  case  was  as  to 
whether  Jones,  at  the  time  of  his  death,  was  voluntarily 
■engaged  in  a  fight,  whereby  the  liability  of  defendant 
upon  the  policy  might  be  avoided.  The  character  of 
this  evidence  was  such  that  it  is  not  unlikely  that  it 
may  have  turned  the  scale  in  favor  of  the  plaintiff, 
notwithscauding  the  admonition  of  the  court.  How- 
ever that  may  be,  the  proposal  and  the  evidence  were 
not  only  improper,  but  very  prejudicial.  We  think 
it  is  a  case  where  the  error  was  not  cured  by  admonish- 
ing the  jury. 
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VIII.  Defendant  asked  instructions,  which  were 
refused,  to  the  effect  that  plaintiff  could  not  recover 
because  the  evidence  showed  that  Jones  received  the 
mortal  wound  —  First j  in  violation  of  law,  in  being 
in  a  house  of  ill  fame  for  an  immoral  purpose, 
and  carrying  concealed  weapons ;  second,  while  fighting 

and  quarreling;  third,  by  voluntary  exposure 
9         to  unnecessary  danger.    It  may  be  conceded 

that  Jones  visited  the  house  of  prostitution  for 
an  unlawful  purpose ;  that  he  was  carrying  concealed 
weapons,  in  violation  of  law,  but  it  does  not  appear 
that  the  injury  he  received  was  caused  by  any  of  these 
illegal  acts.  It  is  not  enough  to  defeat  liability  to  show 
that  the  assured  violated  the  conditions  of  the  policy 
in  these  respects,  but  it  must  also  be  shown  that  such 
violation  had  a  causative  connection  with  the  injury. 
The  shooting  was  not,  in  a  legal  sense,  caused  by,  or 
the  result  of,  the  assured's  visit  to  the  bawdyhouse — 
reprehensible  as  that  act  may  have  been — nor  of  his 
carrying  concealed  weapons  in  violation  of  law.  In 
other  words,  it  does  not  appear  that  there  was  any  such 
connection  between  the  unlawful  acts  and  the  injury  as 
would  justify  the  contention  that  the  former  caused 
the  latter.  If  the  injury  was  caused  or  produced  by 
something  else  than  the  assured's  violation  of  the  law, 
then  the  latter  can  not  be  said  to  have  such  a  legal 
relation  to  the  former  as  to  be  a  defense  to  the  action 
upon  the  policy.  If  the  acts  were  in  themselves  un- 
lawful, as  they  were,  and  the  shooting  might  reasonably 
have  been  expected  to  have  resulted  from  them,  then 
the  causative  connection  between  the  unlawful  acts  and 
the  injury  may  be  said  to  have  been  established. 
Bradley  v.  Insurance  Co.,  45  N.  Y.  422;  Bloom  v.  In- 
surance  Co.,  97  Ind.  478;  Oriffin  v.  Association,  20 
Neb.  620,  31  N.  W.  Rep.  122;  Murray  v.  Insurance  Co., 
96  N.  Y.  614;  Insurance  Co.  v.  Bennett,  16  8.  W.  Rep. 
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(Tenn.)  723.  For  the  reasons  above  given,  the  instruc- 
tions were  properly  refused. 

IX.  It  is  said  that  Jones  was  engaged  in  a  fight 
which  brought  about  the  injury  which  caused  his 
death,  and  hence  plaintiflE  can  not  recover.  Without 
entering  into  a  discussion  of  the  evidence,  it  may  be 
said  that  there  is  nothing  to  show  that  the  assured 
was  engaged  in  a  fight,  or  had  given  cause  for  the 
firing  of  the  fatal  shot.  The  evidence,  on  the  contrary, 
tends  strongly  to  show  that  the  assured  took  no  pa^ 
in  the  controversy  regarding  the  payment  of  the  hack- 
man,  except  to  inquire  how  much  he  wanted.  Mahr 
appears  to  have  been  the  one  who  was  opposing  the 
payment  of  the  hackman.  Furthermore,  the  jury  have 
specially  found  that  Jones  was  not  engaged  in  the  fight 
in  which  he  was  shot.  The  evidence  fully  supports  this 
finding. 

X.  Did  the  court  err  in  submitting  to  the  jury 
the  question   as  to  whether  the  assured  voluntarily 

exposed  himself  to  unnecessary  dangerl  Defend- 
10        ant  relies  upon  the  cases  of  Insurance  Co.  v. 

Jones  J  7  8.  E.  Rep.  (Ga.)  83,  and  Shaffer  v. 
Insurance  Co.,  22  N.  E.  Rep.  (111.)  589.  The  facts  in 
these  cases  are  not  such  as  to  make  them  authority  in 
support  of  defendant's  claim  in  the  case  at  bar.  In 
the  Jones  case,  the  assured,  while  carrying  two  pack- 
ages, attempted  to  pass  over  a  trestle  which  he  knew 
to  be  dangerous,  and  which  was  so  considered  by  the 
public  generally.  The  condition  in  the  policy  was,  in 
substance,  like  that  under  consideration.  It  was  held 
that  the  assured  took  an  unnecessary  hazard.  In  the 
Shaffer  case  the  policy  contained  a  like  condition.  The 
assured  was  in  a  room  with  a  woman,  and  while  there 
a  policeman  hammered  upon  the  door  and  demanded 
admittance,  which  was  refused.  The  assured  procured 
a  piece  of  selvage,  and  undertook  to  let  himself  down 
to  the  ground  from  a  window.    His  selvage  broke,  and 
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he  felly  sustaining  injuries  resulting  in  his  death.  It 
will  be  observed  that  in  both  cases  the  assured  pro- 
ceeded to  do  an  act  voluntarily  which  was  fraught  with 
danger,  and  injury  resulted  therefrom.  In  those  cases 
the  injury  was  what  might  have  been  reasonably 
expected  to  follow  the  act  done.    Not  so  in  the  case  at 

bar.  It  can  not  be  said  that  the  shooting  fol- 
11        lowed  as  a  natural  consequence  of,  or  that  it 

was  the  result  of,  or  might  reasonably  have 
been  expected  to  follow,  going  into  the  house  of  ill 
fame,  or  passing  therefrom  out  upon  the  sidewalk  on 
the  street.  In  Miller  v.  Insurance  Co.y  21  S.  W.  Rep. 
(Tenn.)43,  it  is  said,  '*A  degree  of  consciousness  of 
danger  is  necessary  before  there  would  be  that  volun- 
tary exposure  to  unnecessary  danger  required  to  pre- 
vent indemnity. ''  **The  approach  to  an  unknown 
and  unexpected  danger  does  not  make  the  act  a  volun- 
tary exposure  thereto.  The  result  of  the  act  does  not 
necessarily  determine  the  motive  which  prompted  the 
action.  The  act  may  be  voluntary,  yet  the  exposure 
involuntary. '^  BurJchard  v.  Inswrance  Co.^  102  Pa. 
St.  262;  Insurance  Co.  v.  Oshom^  9  So.  Rep.  (Ala.) 
869.  It  is  not  sufficient  to  relieve  the  defendant  from 
liability  that  the  acts  of  the  assured  in  going  into  the 
house  of  ill  fame,  and  in  thereafter  going  upon  the 
street  as  he  did,  were  unnecessary.  It  must  also 
appear  that  these  acts  were  such  as  reasonable  and 
ordinary  prudence  would  pronounce  dangerous,  and 
that  the  death  followed  as  a  consequence  thereof.  If 
it  be  conceded  that  the  acts  done  by  the  assured  in 
this  case  were  unnecessary,  it  can  not  be  said  that  they 
were  of  such  a  character  as  that  the  danger  was  obvious, 
or  the  result  such  as  might  have  been  reasonably  ex- 
pected to  follow  the  acts  done.  Tuttle  v.  Insurance 
Co.f  134  Mass.  175;  Insurance  Co.  v.  Jones j  80  Ga. 
541,  7  S.  E.  Rep.  83. 
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XI.  It  is  insisted  that  the  injury  was  caused  by 
or  the  result  of  intoxication  of  the  assured.  The  jury 
specially  found  that  the  assured  was  not  under  the 
influence  of  intoxicating  liquors  on  the  night  he  was 
shot.  Defendant  contends  that  this  finding  is  contrary 
to,  and  not  supported  by,  the  evidence.  As  to  that 
matter  the  evidence  was  conflicting.  It  was  the  prov- 
ince of  the  jury  to  weigh  the  evidence,  and  we  can  not 
disturb  the  judgment  if  the  evidence  sustains  the  find- 
ing. That  it  was  ample  to  warrant  the  finding,  we 
have  no  doubt. 

XII.  There  was  no  error  in  refusing  to  submit 
to  the  jury  the  special  interrogatories  asked.  They 
did  not  call  for  ultimate  facts.  Other  errors  are 
assigned  and  argued,  but  the  length  of  this  opinion 
precludes  our  considering  them  in  detail.  We  have 
examined  the  record,  and  discover  no  error,  except  as 
to  the  matters  discussed  in  the  seventh  division  of  the 
opinion,  and  for  the  reasons  therein  given,  the  judg- 
ment below  is  REVERSED. 


92   m      The  State  Bane  Building  Company  v.  John  Pierce, 
—  Appellant. 

Unpaid  Stock  Subscription:  assessment:  waiver.  Certain 
2  necessary  outlays  could  be  met,  only,  by  getting  stock  subscriptions. 
A  member  of  the  corporation  wrote  the  president,  ''When  you  need 
money,  leyy  the  assessments,"  and  then  there  is  no  necessity  for  the 
8  directors  to  meet.  He  knew  that  debts  were  being  made  in  reliance 
upon  an  assessment  made  by  the  president,  alone.  Heldt  payment 
can  not  be  resisted  by  urging  that  the  articles  of  incorporation 
require  that  such  assessment  shaU  be  made  by  the  directors. 

Same.    Unpaid  subscription  constitutes  a  trust  fund  for  coiporate  credi- 
4    tors,  hence  a  subscriber  and  promoter  can  not  resist  payment  with 
defects  in  the  organization  of  the  corporation. 

Practice.    Oyerruling  a  demurrer  is  without  prejudice  where  every  law 
1    question  raised  is^  l^ter,  fully  presented  to  the  court  trying  the  case 
without  a  jury. 
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Appeal  from  Woodbury  District  Court. — Hon.  A. 

Van  Wagenen,  Judge. 

Satubdat,  Deoembeb  15, 1894. 

The  plaintiflE  is  acting  as  a  corporation.  This  is 
an  action  at  law  to  recover  a  balance  claimed  to  be 
due  from  the  defendant  upon  a  subscription  of  ten 
thousand  dollars  to  the  capital  stock  of  the  said  cor- 
poration. There  was  a  trial  before  the  court  without 
a  jury,  and  a  judgment  was  rendered  for  the  plaintiflE. 
Defendant  appeals. — Affirmed. 

Strong  <&  Owen  for  appellant. 

M.  J.  Sweeley  and  Lewis  <&  Holmes  for  appellee. 

RoTHROCK,  J. — I.  The  original  petition  in  the 
case  was  filed  on  the  thirteenth  day  of  October,  1891. 
It  was  attacked  by  a  motion  to  strike  parts  of  the  peti- 
tion, and  to  compel  the  plaintiflE  to  make  the  pleading 
more  specific.  The  motion  was  sustained  in  part,  and 
the  plaintiflE  amended  the  petition.  The  defendant 
then  demurred  to  the  petition  as  amended,  and  the 
plaintiflE  again  amended  its  petition,  and  the  defendant 
amended  his  demurrer.  Thereupon  the  plaintiflE  filed 
the  third  amendment  to  its  petition,  and  the  defendant 
filed  an  amended  and  substituted  demurrer  to  the  peti- 
tion upon  some  seventeen  grounds.    The  demurrer 

was  submitted  to  the  court  and  overruled.  The 
1  order  overruling  the  demurrer  was  qualified  by 

the  statement  that  the  ruling  was  '^without 
prejudice  to  raising  the  same  questions  on  introduction 
of  testimony. '^  The  defendant  excepted  to  this  quali- 
fication of  the  ruling.  He  did  not  stand  on  the  excep- 
tion, but  filed  an  answer  in  which  all  the  questions 
raised  by  the  demurrer  were  presented.  Thereupon 
the  plaintiflE  filed  a  reply,  and  the  case  was  finally 


Digitized  by  VjOOQIC 


670  Bank  Building  Co.  v.  Pieeoe.      [92  Iowa 

brought  to  trial.  The  ruling  of  the  court  on  the 
demurrer  is  complained  of  by  the  defendant.  It  was 
clearly  without  prejudice.  Every  question  of  law  and 
fact  relied  upon  by  the  defendant  was  fully  presented 
upon  the  trial. 

II.  It  would  be  an  almost  endless  undertaking 
to  set  out  all  the  pleadings  and  amendments  thereto, 
and  it  is  wholly  unnecessary  to  do  so.  A  statement 
of  the  facts  relied  upon  by  the  parties  will  be  sufficient 
to  determine  every  material  question  in  the  case,  and 
it  is  proper  to  state  in  the  outset  that  the  record 
abounds  in  immaterial  matter  not  necessary  to  be  con- 
sidered. Counsel  will  understand  that  in  our  con- 
sideration of  the  case  we  treat  of  only  what  we  regard 
are  the  material  questions.  It  appears  that  on  the  first 
day  of  October,  1889,  the  defendant  and  some  ten 
other  persons  entered  into  a  written  contract,  by  which 
they  agreed  to  organize  a  corporation  to  be  known  as 
the  '*  State  Bank  Building  Company. '^  The  defendant 
signed  said  contract,  and  set  opposite  his  signature  the 
words,  '*one  hundred  shares. ''  Afterward,  and  on 
the  ninth  day  of  November  following,  articles  of  incor- 
poration were  adopted  and  acknowledged  by  the 
parties,  of  which  the  following  is  a  part:  **The  capital 
stock  of  this  company  shall  be  five  hundred  thousand 
dollars  ($500,000),  which  shall  consist  of  five  thousand 
shares  of  one  hundred  dollars  ($100)  each,  and  at  least 
one  hundred  thousand  dollars  ($100,000)  of  the  capital 
shall  be  subscribed,  and  ten  per  cent  of  the  same  shall 
be  paid  in  before  the  commencement  of  business,  and 

the  remainder  of  the  subscription  shall  he  paid 
2        from  time  to  time  as  assessments  shall  be  made  by 

the  board  of  directors  j  and  the  remainder  of  the 
stock  shall  be  issued  and  disposed  of  as  the  board  of 
directors  may  determine,  and  all  of  the  shares  of  stock 
when  fully  paid  shall  be  nonassessable.''  The  defend- 
ant was  one  of  the  promoters  of  the  corporation,  and 
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also  an  incorporator.  He  paid  in  ten  per  cent  of  his 
stock  subscription  at  the  commencement  of  the  enter- 
prise, and  afterward  paid  two  other  installments, 
amounting  in  all  to  fifty  per  cent  of  his  subscription. 
This  action  was  brought  to  compel  him  to  pay 
other  assessments,  which,  if  paid,  would  be  in  full  of 
his  subscription  to  the  capital  stock.  The  principal  ques- 
tion made  by  the  defense  is  that  the  assessments  were 
not  legally  made.  It  appears  that  James  F.  Toy  was 
president  of  the  corporation,  and  that  he  made  the 
assessments  alone,  and  without  the  action  of  the  board 
of  directors,  as  required  by  the  articles  of  incorpora- 
tion. It  is  strenuously  contended  in  behalf  of  appellant 
that  the  assessments  were  absolutely  void,  because  not 
made  by  the  board  of  directors,  and  numerous  cases 
are  cited  which  it  is  claimed  announce  that  doctrine. 
We  do  not  find  it  necessary  to  determine  this  question, 
because,  in  our  opinion,  evidence  in  the  case  author- 
ized a  finding  by  the  district  court  that  the  defendant 
waived  that  requirement.  We  do  not  understand  coun- 
sel to  claim  that  this  provision  of  the  charter  could  not 
be  waived  by  the  defendant.  The  contention  is  that 
whatever  evidence  there  was  in  reference  to  a  waiver 

related  to  the  assessments  which  have  been  paid. 
3         The  evidence  of  waiver  relied  on  by  plaintiff 

consisted  of  certain  letters  and  other  facts  and 
circumstances.     The  president  of  the  corporation  ad- 
dressed a  letter  to  the  defendant  in  these  words: 
^^John  Piercej  Esq.y  Sioux  City,  Iowa. 

**Deab  Sib: — The  10  per  cent  assessment  that  was 
made  on  the  stock  of  the  State  Bank  Building  Com- 
pany is  now  about  exhausted,  and  there  are  bills  out- 
standing that  will  soon  have  to  be  paid,  and  I  think  it 
would  be  well  for  us  to  make  an  assessment  of  about 
twenty  per  cent,  to  be  paid  by  the  fifteenth  inst. ,  and 
another  of  about  the  same  amount  on  the  fifteenth  of 
July.    If  you  think  best  to  call  a  meeting  so  as  to  bring 
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this  before  the  directors,  we  will  do  it,  or,  if  you  prefer, 
subscriptions  can  be  made  to  the  stock  without  the 
formality  of  a  meeting.  I  shall  be  pleased  to  have  you 
inform  me  of  your  preference.    Truly  yours.'' 

The  answer  of  defendant  was  as  follows : 

**Sioux  City,  Iowa,  June  16, 1890. 
"Jfr.  James  F.  Toy^  Treas.j  Storm  Lake^  Iowa. 

**Dear  Sir: — Yours  of  June  5th  at  hand,  and  in 
reply  will  say  I  see  no  necessity  for  calling  a  meeting 
of  the  directors.  When  you  need  money  levy  the 
assessments.  It  will  be  a  little  hard  for  me  to  pay  in 
$4,000  between  now  and  the  middle  of  July,  and  Mr. 
Desparois  has  kindly  consented  to  take  care  of  me  until 
matters  can  take  a  turn.    I  am,  yours  very  truly, 

'*JoHN  Pierce.'' 

This  is  not  only  a  waiver,  but  it  is  an  absolute 
direction  to  Toy  to  make  the  assessments.  It  appears 
from  another  letter  written  by  Toy  to  the  defendant 
that  he  (Toy)  urged  payment  of  the  assessments,  and 
stated  that  money  was  absolutely  required  to  pay  bills 
for  the  construction  of  the  building.  And  there  is 
other  evidence  in  the  case  to  the  effect  that  the  pay- 
ment of  the  whole  of  the  capital  stock  was  absolutely 
necessary  to  pay  the  debts  of  the  corporation,  and  that 
it  had  no  resources  except  the  stock  subscriptions.  It 
is  urged  that  the  direction  to  Toy  to  make  the  assess- 
ments had  no  reference  to  these  later  calls,  but  only 
authorized  those  which  have  been  paid.  W^  think 
that  there  is  evidence  in  the  case  from  which  it  could 
fairly  be  found  that  the  defendant  intended  his  direc- 
tion to  apply  to  any  and  all  future  assessments. 

It  appears  in  evidence  that  several  months  after 
the  assessments  in  suit  were  made  a  full  statement  of 
the  amount  due  from  defendant  was  presented  to  him, 
and  that  he  made  no  objection  thereto,  and  promised 
to  make  payment  in  full,  and  made  no  claim  that  the 
assessment  should  have  been  made  by  the  board  of 
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directors.  There  are  other  facts  and  circumstances 
tending  to  show  that  there  was  a  complete  waiver  by 
defendant  of  a  strict  compliance  with  the  laws  of  the 
corporation  in  the  matter  of  making  these  assessments. 
We  have  stated  enough  to  show  that  it  was  a  fair  ques- 
tion for  the  court  to  determine  whether  the  defendant's 
acts  and  conduct,  in  connection  with  the  fact  that  he 
knew  that  debts  were  contracted  in  reliance  upon  the 
assessment,  which  could  be  paid  in  no  other  way  than 
by  the  collection  of  the  stock  subscriptions,  were  such 
as  to  estop  him  from  now  raising  the  technical  objec- 
tion that  his  assessments  were  not  made  by  the  proper 
authority.  He  made  no  claim  that  premature  assess- 
ments were  made,  or  that  the  same  were  unnecessary. 
On  the  contrary,  it  appears  without  conflict  in  the  evi- 
dence that  the  whole  amount  of  the  stock  subscriptions 
was  absolutely  necessary  to  pay  the  creditors  of  the 
corporation. 

II.  There  is  one  other  question  which  we  will 
briefly  consider.  It  appears  that  the  corporation  was 
organized  November  12,  1889.  It  is  required  by  sec- 
tion 1060  of  the  Code  that  the  articles  of  incorporation 
shall  be  recorded  in  the  oflSce  of  the  secretary  of 
4  state.  The  incorporators  neglected  to  have  such 
record  made  until  August  12, 1891.  It  is  claimed 
that  the  defendant  is  not  liable  on  his  subscription  to 
the  capital  stock  by  reason  of  this  neglect.  We  think 
it  is  quite  plain  that,  as  he  was  one  of  the  incorpora- 
tors, he  is  in  no  position  to  urge  this  neglect  as  a 
defense  to  an  action  by  the  corporation  to  recover  the 
amount  of  his  stock  subscription.  The  payment  of  all 
the  stock  is  necessary  to  pay  the  claims  of  creditors. 
Unpaid  subscriptions  to  the  capital  stock  of  a  corpor- 
ation constitute  a  trust  fund  for  the  benefit  of  its  credit- 
ors. Osgood  &  Moss  v.  Kingy  42  Iowa,  478.  Now,  it  is 
perfectly  manifest  that  a  corporator  and  stockholder 
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can  not  be  allowed  to  set  up  defects  in  the  organization 
of  the  corporation  as  a  defense  against  the  payment  of 
his  stock,  and  thus  defeat  the  claims  of  creditors  of  the 
corporation.  The  corporation,  in  such  case,  bears  the 
relation  of  a  trustee  for  the  benefit  of  those  who  have 
extended  credit  to  it.  When  a  number  of  persons  are 
associated  together  under  color  of  lawful  authority, 
acting  as  a  corporation,  though  there  are  legal  defects 
in  the  organization  of  the  corporation,  a  subscriber  to 
the  corporate  stock,  who  is  also  a  promoter  of  the  cor- 
poration, can  not  set  up  such  legal  defects  in  defense 
to  an  action  by  the  corporation  to  recover  his  subscrip- 
tion to  the  capital  stock.  Economizer  Co.  v.  DensloWy 
48  N.  W.  Rep.  (Minn.)  771;  Chubb  v.  Upton,  95  U.  S. 
667;  Episcopal  Church  v.  Pickett,  19  N.  Y.  482;  BoH- 
road  Company  v.  Carey,  26  N.  Y.  75;  Cook,  Stock  & 
Stockholders,  section  184.  Further  consideration  of 
the  case  appears  to  be  unnecessary.  We  discover  no 
grounds  for  reversal,  and  the  judgment  is  affibmed. 


m  SftI  Eliza  J.  Eebn,  Appellant,  v.  Sabah  J.  May. 


Practice :  New  TriaL    An  order  granting  a  new  trial  because  the 
1    general  and  special  yerdicts  are  not  supported  by  the  evidence  will 
not  be  disturbed,  even  though  the  evidence  preponderates  in  their 
favor.    Abuse  of  discretion  most  appear. 

Appeal  from  Linn  District  Court. — Hon.  J.  H.  Pbes- 
TON,  Judge. 

Satubday,  Decembeb  15,  1894. 

Action  at  law  to  set  aside  the  will  of  James  John- 
son, deceased.  The  case  was  tried  to  a  jury  that 
returned  a  verdict  for  plaintiff,  which  verdict  the  court, 
on  motion,  set  aside,  and  awarded  a  new  trial,  and 
from  the  ruling  the  plaintiflE  appealed. — Affirmed. 
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BicJcel  A  Crocker  for  appellant. 

Mills  (&  Keeler  for  appellee. 

Granger,  0.  J. — James  Johnson,  now  deceased, 
made  his  will  on  the  eighth  day  of  September,  1891. 
At  the  time  of  making  his  will,  he  was  a  widower,  and 
had  but  one  child,  who  is  the  plaintiff.  The  defendant 
was  his  niece.  He  owned  one  hundred  and  thirty  acres 
of  land,  in  which  he  devised  to  his  daughter  a  life 
estate.  The  remainder  of  his  estate  was  to  go  to  the 
children  of  the  daughter,  if  she  died  leaving  any.  If 
the  daughter  died  without  issue,  then  the  remainder 
was  to  go  to  the  defendant.  The  grounds  upon  which 
it  is  sought  to  set  aside  the  will  are  undue  influence  and 
the  intoxication  of  the  testator  when  the  will  was  exe- 
cuted. It  is  agreed  that  the  will  was  executed  on  the 
eighth  day  of  September,  but  the  parties  are  in  dispute 
as  to  whether  it  was  before  noon  or  between  the  hours 
of  5  and  7  o'clock  p.  m.  The  importance  of  this  dis- 
pute, as  to  the  particular  time,  is  because  of  evidence 
showing  that  Johnson  was  intoxicated  the  latter  part 
of  the  day.  The  jury  found,  specially,  that  Johnson 
was  intoxicated  when  he  signed  the  will,  and  that  it 
was  signed  at  from  5  to  7  o'clock  in  the  evening.  The 
general  verdict  was  that  the  will  should  be  set  aside. 
The  motion  for  a  new  trial  presented  twelve  grounds, 

eight  of  which  the  court  overruled,  and  four  of 
1  which  it  sustained.     From  this  action  of  the 

court  it  appears  that  the  motion  was  sustained 
on  the  ground  that  neither  the  special  finding  nor  the 
general  verdict  was  supported  by  the  evidence. 

The  only  question  for  our  consideration  is  whether 
or  not  the  district  court  abused  its  discretion  in  award- 
ing the  new  trial.  Appellant  contends  with  great 
earnestness  and  a  lengthy  review  of  the  evidence  that 
there  was  such  abuse  as  to  warrant  us  in  reversing  it-s 
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action.  We  do  not  think  so.  It  is  true  that  the  wit- 
nesses, in  number,  preponderate  in  favor  of  plaintiflE, 
and  even  though,  in  our  judgment,  the  evidence  might 
do  so,  still  it  would  not  necessarily  follow  that  the  dis- 
cretion of  the  court  was  abused.  Counsel  do  notdiflEer  as 
to  law  governing  the  case,  but  only  as  to  the  fact  of 
what  amounts  to  such  an  abuse.  In  view  of  a  new  trial, 
it  is  not  proper  that  we  should  discuss  the  evidence 
leading  to  our  conclusion.  It  is  clearly  a  case  in  which 
the  judgment  of  the  district  court  should  be  control- 
ling. As  early  as  31  Iowa,  373,  in  the  case  of  Dewey  v. 
Railway  Co.^  this  court  cautioned  trial  judges  against 
an  undue  delicacy  in  awarding  new  trials,  assuring 
them  that  the  rule  governing  this  court  was  without 
application  to  them ;  audit  is  there  said  'Hhey  ought 
to  grant  new  trials  whenever  their  superior  and  more 
comprehensive  judgment  teaches  them  that  the  verdict 
of  the  jury  fails  to  administer  substantial  justice.'' 
The  district  court  saw  the  witnesses,  and  heard  their 
statements,  and  its  opportunity  is  far  superior  to  ours 
to  know  whether  or  not  the  verdict  was  of  a  character 
to  do  substantial  justice.  With  our  reading  of  the 
record,  with  the  disadvantage  of  not  seeing  or  hearing 
the  witnesses,  the  facts  important  to  support  the  verdict 
are  not  so  clear  as  to  be  without  doubt.  We  are  with- 
out doubt  that  it  is  not  a  case  of  abuse  of  discretion, 
and  the  judgment  is  affibmed. 
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Independent  District  of  Rock  Rapids  etal.y  Appel- 
lants, V.  Miller  &  Thompson  et  ah ;  Same,  Ap- 
pellants, V.   The  Bank  of  Rock  Rapids  et  ah 


Plea  and  Proof.    School  orders  were  issaed,  fraudulently,  above  the 
4    constitutional  limit,  to  the  knowledge  of  the  payees.    Subsequently, 
a  "reform' '  board  was  chosen.    Suits  were  begun  upon  notice  to  its 
2    president  and  default  suffered  through  the  unanimous  decision  of  that 
board  to  make  no  defense.    Nothing  appears  to  show  that  any  mem- 
ber of  the  board  knew  that  said  suits  were  in  contemplation  before 
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they  were  actual] j  begun  or  that  payees  knew  in  advance  that  no 
3  defense  would  be  made.  Held,  that  a  petition  to  enjoin  the  default 
judgment  was  rightly  dismissed,  and  that  said  evidence  did  not  sus- 
tain the  allegation  of  the  petition  "that  with  full  knowledge  of  these 
facts  aforesaid,  and  relying  upon  the  lack  of  opposition  of  the  said 
board  and  with  an  understanding  that  no  defense  would  be  made  to 
their  suits  when  brought  by  said  board,  they  brought  suit  upon  their 
1  orders  and  obtained  judgment  against  said  district  by  default  in  vio- 
lation  of  the  constitution  and  laws  of  the  state  of  Iowa." 

Appeal  from  Lyon   District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Saturday,  December  15,  1894. 

The  above  entitled  actions  were  brought  to  enjoin 
the  collection  of  certain  judgments  in  Lyon  county, 
Iowa,  and  for  a  decree  canceling  the  same  of  record. 
By  a  stipulation  the  two  causes  were  consolidated  and 
tried  in  the  district  court  as  cause  number  958.  In 
each  of  the  cases  W.  F.  Stilwellaf  al.,  intervened,  and 
the  district  court  dismissed  the  petitions  of  the  plaintiffs 
and  interveners,  and  they  each  appealed. — Affirmed. 

McMillan  &  Dunlap  for  appellants. 

J.  M.  Parsons  for  appellees. 

.  Granger,  C.  J.— From  1881  to  1884  the  defend- 
ants  in  the  cases  under  consideration  obtained  judg- 
ments in  the  district  and  circuit  courts  of  Lyon  county 
upon  school  orders  issued  by  the  independent  district 
of  Rock  Rapids.  This  district  has  since  been  so  divided 
that  its  former  territory  now  constitutes  four  other 
independent  districts,  all  of  which  are  coplaintiffs,  and 
interested  because  of  their  proportionate  liability  for 
the  judgments,  if  valid.  The  orders  upon  which  the 
judgments  were  entered  were  issued  when  the  indebt- 
edness of  the  then  district  was  largely  in  excess  of  the 
constitutional  limitation  of  five  per    cent   upon  the 
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assessed  valuation, — ^the  valuation  being  about  ninety 
thousand  dollars,  and  the  indebtedness  something  more 
than  forty-four  thousand  dollars.  It  is  averred  (and 
the  evidence  sustains  the  conclusion)  that  for  the  years 
preceding  1883  the  affairs  of  the  district  were  extrava- 
gantly, and  in  some  respects  we  might  say  corruptly, 
managed.  A  ground  upon  which  plaintiffs  seek  a  can- 
cellation of  the  judgments  is  that  they  were  obtained 
by  collusion  between  the  board  of  directors  of  the  dis- 
trict and  the  defendants;    and,   after  specifying  the 

particulars  as  to  the  practices  of  the  board  in  is- 
1  suing  orders  in  excess  of  the  legal  limit,  it  is  said 

**that  with  full  knowledge  of  all  these  facts 
aforesaid,  and  relying  upon  the  lack  of  opposition  of 
the  board  of  directors  of  said  district,  and  with  an 
understanding  that  no  defense  would  be  made  to  their 
suits,  when  brought,  by  said  board,  they  brought  suits 
upon  their  orders,  and  obtained  judgment  against  said 
district  by  default,  in  violation  of  the  constitution  and 
laws  of  the  state  of  Iowa.''  The  interveners  unite  with 
the  plaintiffs,  and  make  further  allegations  as  to  the 
consequences  to  result  to  them  and  other  taxpayei-s  of 
the  district  unless  the  judgments  are  canceled  or  their 
collection  enjoined;  and  to  this  end  they  make  aver- 
ments as  to  the  assignment  of  the  judgments  and  pro- 
ceedings for  their  enforcement  in  state  and  federal 
courts,  and  that  the  judgments  are  liens  and  clouds 
upon  their  titles.  If  we  eliminate  from  the  petitions 
the  claim  that  the  judgments  were  fraudulently  or  coUu- 
sively  obtained,  the  remaining  averments  would  not 
entitle  the  parties  to  the  relief  claimed.  If,  then,  the 
proofs  are  not  such  that  we  may  find  that  there  was  a 
collusion,  there  is  no  basis  for  a  decree  as  prayed. 
With  a  careful  examination  of  the  record  we  conclude 
that  the  conclusion  of  the  district  court  is  right.  The 
record  not  only  fails  to  establish  collusion,  but  it  is 
practically  an  affirmative  showing  of  no  collusion. 
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Just  prior  to  the  commencement  of  these  suits  there 

had  been  an  election  of  members  of  the  school  board, 

and  three  new  members  had  been  elected  as 

2  **reform''  members.  The  practices  of  the  old 
board  had  awakened  a  strong  feeling  in  the  dis- 
trict, and  a  change  was  made  to  prevent  further  abuses; 
and  it  does  not  appear  that  after  this  change  there  was 
complaint,  or  any  ground  for  it.  If  there  was  collusion 
as  to  these  cases,  this  new  board  was  a  party  to  it,  and 
not  only  the  new  board,  but  the  new  members.  Mr. 
E.  C.  Roach  was  one  of  the  new  members,  and  at  once 
made  president  of  the  board,  and  was  such  when  these 
suits  were  commenced.  He  is  a  witness  for  plaintiffs, 
and  his  testimony  is  important.  While  there  is  not  a 
word  of  evidence  to  show  that  these  plaintiffs  ever 
talked  with  the  board,  or  a  member  of  it,  in  regard  to 
putting  their  orders  in  judgments,  it  quite  affirmatively 
appears  that  they  never  did. 

There  were  other  claims,  and  among  them  one  of 
Thomas  Kane  &  Company,  to  which  the  attention  of 
the  board  was  called,  and  which  led  to  some  talk  about 
ordei^s  being  put  in  judgment,  and  their  not  being  paid 
by  the  treasurer,  but  nothing  directly  or  indirectly  as 
to  the  claims  of  these  defendants  in  particular. 

3  It  is  to  be  said  that  it  does  not  appear  that  the 
board,  or  any  member  of  it,  before  these  defend- 
ants commenced  their  suits,  knew  that  such  suits  were 
contemplated,  nor  does  it  appear  that  these  defendants 
(then  plaintiffs)  after  these  suits  were  commenced,  and 
before  default  was  taken,  knew,  or  were  in  any  way 
informed,  but  that  a  defense  would  be  made.  There  is 
evidence  tending  to  show  that  at  the  appearance  term 
Mr.  Roach  appeared  for  the  board  to  the  extent  of 
taking  time  to  plead,  and  afterward  permitted  a  judg- 
ment by  default.  The  following  are  the  concluding 
words  of  the  testimony  of  Mr.  Roach,  and  no  one  ques- 
tions his  sincerity  or  integrity  as  a  member  of  the 
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board:  **At  the  time  notice  was  served  upon  me  of 
the  suits  by  the  bank  of  Bock  Rapids  and  Miller  & 
Thompson,  upon  which  the  judgments  in  controversy 
in  this  suit  were  obtained,  the  matter  was  brought 
before  the  board  by  me  as  president,  and  the  board 
talked  it  over,  and  it  was  agreed  by  all  of  the  hoard  that 
we  would  make  no  defense  to  the  suit,  and  let  the  par- 
ties take  judgment. ''  The  italics  are  ours  to  indicate 
the  unanimity  of  sentiment  on  the  board  at  the  time 
the  suits  were  pending,  and  tlie  board,  as  then  consti- 
tuted, is  manifestly  free  from  the  imputation  of  extrav- 
agance or  corruption.  Appellants'  principal  argument 
as  to  the  sufficiency  of  the  evidence  to  sustain  the  aver- 
ments of  the  petition  is  a  reference  to  the  case  of  Kane 
V.  Independent  School  District^  82  Iowa,  5,  47  N.  W. 
Rep.  1076,  in  which  we  aflSrmed  the  action  of  the  court 
below  in  setting  aside  a  judgment  on  similar  orders; 
and  it  is  said  that  the  evidence  in  this  ease  is  substan- 
tially the  same,  or  even  stronger,  in  favor  of  plaintiffs. 

The  statement  is  not  warranted  in  respect  to  the 
4         particular  issue  under  consideration.     There  is 

much  and  strong  testimony  as  to  the  fraudulent 
issue  of  warrants,  about  which  there  is  no  real  ques- 
tion, and  of  the  knowledge  of  defendants  of  these  prac- 
tices, and  of  their  attempts  to  collect  orders  held  by 
them;  but  this  does  not  show  collusion,  without  which 
the  judgments  are  valid.  It  is  true  that  the  evidence 
in  the  two  cases,  in  most  particulars,  is  much  alike, 
and  yet  it  is  essentially  different  in  its  force  and  effect 
to  justify  the  inference  of  an  understanding  whereby  a 
defense  should  not  be  made.  It  will  be  seen,  in  that 
case,  that  we  went  to  the  full  limit  of  discretion  upon 
the  question  of  fact,  because  of  the  fraudulent  incep- 
tion of  the  indebtedness,  and  the  peculiar  situation  of 
the  real  parties  in  interest.  Without  a  too  extended 
quotation  from  evidence,  we  can  not  indicate  the  par- 
ticulars to  show  the  difference  between  the  cases;  but, 
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as  showing  the  convincing  force  of  the  evidence  in  the 
two  cases,  it  is  somewhat  significant  that  in  the  Kane 
case  the  conclusions  of  the  district  court  and  this  court 
were  the  same,  while  in  this  case  the  district  court 
refused  the  relief  prayed ;  and  we  may  assume  that  it 
was  upon  the  theory  of  our  conclusion.  It  could  not 
well  be  otherwise,  for,  as  we  have  said,  the  plaintiffs' 
evidence  really  shows  that  there  was  no  collusion.  It 
refutes  the  facts  from  which,  in  the  Kane  case,  the 
inferences  of  collusion  were  drawn,  that  destroyed  the 
solemnity  of  the  adjudication  between  the  parties. 
Some  motions  came  to  us  with  the  case,  which,  in  view 
of  our  conclusion,  it  is  unnecessary  to  consider. 
Therefore,  the  judgment  is  affibmed. 


William  Kbaneb  v.  N.  A.  Chambebs,  Executrix,  etal.^ 

Appellants. 

Cancellation  of  Gontraot.    K.  andC.  contracted  to  exchange  lands 

1  which  each  agreed  to  clear  of  incnmbrances.    E.   performed  his 

2  agreement;  C.  died  without  doing  his  part.    It  may  be  conceded  that 

3  his  administratrix  unnecessarily  delayed  performance.  But  after 
such  delay,  K,,  after  bringing  action  to  cancel,  agreed  to  give  farther 

6  time,  and  within  a  month  after  sach  agreement  the  administratrix 

7  cleared  the  title  to  the  C.  lands.  Held,  all  delay  had  been  waiyed, 
and  no  cancellation  should  haye  been  decreed. 

Sai£E.    It  does  not  concern  plaintiff  that  a  guardian  clears  land  which  is 
5    to  be  exchanged  by  borrowing  of  herself  as  guardian,  without  consent 
of  court. 
Same.    The  lien  of  a  deficiency  judgment  on  foreclosure  upon  lands  not 

4  mortgaged,  is  junior  to  a  prior  equitable  lien  upon  the  same,  created 
by  a  written  agreement  to  sell. 

Afirreement  of  Gounsel.    Negotiation  between  the  parties,  carried 
on  by  their  attorneys  oyer  the  telephone,  each  attorney  simply  acting 

8  as  mouthpiece,  are  not  agreements  ''between  attorneys"  such  as  Code 
213,  declares  to  be  proyable,  only,  by  the  admission  of  the  attorney, 
his  filed  agreement^  or  an  entry  of  record. 
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Appeal  from  Wapello  District  Court. — Hon.  E.  L. 
BuBTON,  Judge. 

Satubday,  Deoembeb  15, 1894. 

Plaintiff  brings  this  action  in  equity  to  cancel  a 
contract  in  writing  entered  into  between  the  plaintiff 
and  W.  E.  Chambers,  now  deceased,  for  the  exchange 
of  certain  pieces  of  real  property,  on  the  ground  of 
nonperformance  and  inability  to  perform  said  contract 
on  the  part  of  deceased  and  his  executrix.  Mrs.  N.  A. 
Chambers,  widow  and  executrix,  and  Walter  E.,  Ar- 
thur E.,  James  W.,  and  Stuart  M.  Chambers,  children 
and  heirs  of  deceased,  were  made  defendants.  S.  R. 
Sax,  Charles  Sax,  E.  E.  Hesen,  Armstrong  Brothers, 
and  George  Griswold  were  also  made  defendants,  for 
reasons  that  will  hereafter  appear.  The  defendants 
having  answered,  the  cause  was  tried  to  the  court,  and 
a  decree  entered  in  favor  of  the  plaintiff,  from  which 
N.  A.  Chambers,  as  widow,  executrix,  and  guardian  of 
the  minor  heirs,  appeals. — Reversed. 

McElroy  d  Boberts  for  appellants. 

W.  H.  C.  Jaques  for  appellee. 

Given,  J. — I.  The  case  was  taken  under  advise- 
ment, and  an  able  and  exhaustive  opinion  filed  by  the 
learned  judge,  which  plaintiff  quotes  at  length  as  a 
part  of  his  argument.  Though  differing  with  some  of 
the  conclusions  of  the  learned  judge,  we  recognize  the 
assistance  this  opinion  has  been  to  us  in  considering 
the  case,  especially  in  marshaling  the  somewhat  com- 
plicated facts,  which  are  in  substance  as  follows: 

Plaintiff,  Kraner,  and  W.  E.  Chambers,  now  de- 
ceased, entered  into  a  contract  in  writing  as  follows: 

''This  memorandum,  made  this  July  15th,  1890, 
by  and  between  Wm.  Kraner  and  W.  E.  Chambers, 
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both  of  Ottumwa,  Iowa,  witnesseth  that  said  Kraner 
has  this  day  sold  to  W.  E.   Chambers  the  N. 
1  W.  1-4  sec.  No.  32,  twp.  73,  R.  13,  of  Wapello 

county,  Iowa,  and  the  lease  of  M.  V.  Wright  and 
wife,  and  the  notes  of  $325  and  $325  of  said  Wright; 
it  being  understood  between  the  parties  hereto  that  the 
other  unpaid  rents  held  by  Kraner  is  not  to  be  a  lien 
upon  said  premises,  the  property,  and  stock.  The  said 
Chambers  is  to  pay  for  the  same  by  conveying  the 
property  on  Fifth  street,  to  wit,  lot  44  and  a  part  of  lot 
45,  Ottumwa,  Iowa,  as  owned  by  said  Chambers.  Said 
respective  properties  are  to  be  conveyed  free  and  clear 
of  liens,  and  by  warranty  deed,  and  each  party  is  to 
furnish  the  other  abstract  of  title ;  said  Chambers  is  to 
have  rents  until  August  1, 1890.  The  said  Kraner  does 
not  give  possession  of  farm,  except  to  assign  lease. 

* 'Signed,  July  15,  1890.        W.  E.  Chambebs, 

*' William  Kbaneb.'' 

On  July  17,  1890,  Kraner  and  wife  executed  a  deed 
to  the  farm,  and  procured  an  abstract  showing  the  land 
free  from  liens.  The  deed  and  abstract  were  left  with 
George  Griswold,  the  abstractor,  to  hold  until  Mr. 
Chambers  freed  his  lots  from  liens.  On  the  same  day. 
Chambers  and  his  wife  executed  a  deed  to  said  lot  45 
and  part  of  lot  44  to  Kraner,  and  caused  abstracts  of 
their  title  to  be  made  out,  which  were  not  completed 
until  July  31.  This  deed  and  these  abstracts  were  also 
left  in  the  possession  of  Mr.  George  Griswold.  During 
the  negotiations.  Chambers  represented  that  there  was 
about  two  thousand,  two  hundred  dollars  in  incumb- 
rances on  the  lots. 

On  July  31,  Mr.  Chambers  through  Mr.  Lewis 
procured  a  loan  of  two  thousand,  two  hundred  dollars 
from  defendant  Charles  Sax,  and  gave  to  Sax  a  mort- 
gage on  the  farm  as  security.  The  Chambers  abstracts 
show  that,  on  the  day  the  written  contract  was  made, 
lot  44  was  incumbered  with  a  mortgage  executed  by 
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Chambers  and  wife,  for  one  thousand  dollars,  to  C.  H. 
Greenleaf ,  and  by  a  mortgage  for  nine  hundred  dollars 
to  Wilham  Winslow.  Releases  of  these  mortgages 
were  filed  for  record  on  said  July  31,  Mr.  Chambers 
havdng  applied  the  money  borrowed  from  Charles  Sax 
in  satisfaction  thereof.  By  these  releases,  lot  44  was 
freed  from  incumbrance,  except  one  half  the  year's  tax 
for  1889.  As  to  lot  44,  the  abstract  showed  the  follow- 
ing incumbrances:  A  mortgage  from  Chambers  and 
wife  to  S.  R.  Sax  for  one  thousand  dollars  overdue. 
It  also  showed  a  conveyance  from  Chambers  and  wife 
to  Armstrong  Brothers,  October  10,  1886,  and  a  mort- 
gage back  to  Chambers  to  secure  one  thousand  dollars. 
On  July  17,  1888,  Armstrong  Brothers  reconveyed  the 
property  to  N.  A.  Chambers.  Prior  to  the  contract 
with  plaintiflE,  Mr.  Chambers  had  assigned  this  Arm- 
strong mortgage  to  Flora  B.  Graves.  Prior  to  the 
contract  with  plaintiff,  Mr.  Chambers  sold  said  lot  44 
to  defendant  E.  E.  Hesen,  taking  from  him  his  six 
promissory  notes  for  three  hundred  dollars  each  as  the 
consideration.  Before  the  execution  of  said  written 
contract,  Hesen  and  Mr.  Chambers  had  agreed  to 
relinquish  and  cancel  the  sale, — Hesen  to  receive  back 
his  notes,  to  remain  in  possession  as  a  tenant,  and  to 
thereafter  pay  rent.  Prior  to  this  agreement  between 
Chambers  and  Hesen,  Chambers  had  pledged  said  notes 
to  different  creditors  as  collateral  security,  and  they 
were  so  held  at  that  time.  Neither  Kraner  nor  Hesen 
knew  that  the  notes  were  so  pledged,  nor  of  the  mort- 
gage from  Armstrong  Brothers.  Mrs.  Chambers  was 
taken  sick  with  typhoid  fever  July  15,  and  was  con- 
fined to  her  bed  until  about  August  8,  during  which 
time  she  required  the  care  of  her  husband,  so  that  he 
did  not  give  constant  attention  to  business.  About 
the  eighth  or  tenth  of  August  he  was  taken  with  the 
same  disease,  and  continued  ill  until  the  day  of  his 
death,  September  11,  1891,  during  which  time  he  was 
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•  

incapable  of  transacting  any  business.    Thus  matters 

stood  at  the  time  of  the  death  of  Mr.  Chambers.    Mr. 
Chambers  left  a  will,  in  which  Mrs.  Chambers  was  des- 
ignated as  executrix,    which    will  was  subsequently 
admitted  to  probate,  and  Mrs.  Chambers  quali- 

2  fied  thereunder.     On  October  16,  1890,  after  the 
will  had  been  filed,  but  before  Mrs.  Chambers 

had  qualified,  plaintiflE's  attorney  addressed  to  her,  as 
executrix,  a  note  setting  forth  in  substance  the  written 
contract,  that  the  lots  were  to  be  free  of  incumbrance, 
that  they  were  incumbered,  and  notifjring  her  as  fol- 
lows: ''Now,  unless  you  at  once  free  the  lots  from  the 
incumbrances  and  contract  of  sale  to  Hesen,  Mr. 
Kraner  will  at  once  rescind  the  contract,  and  retake 
his  deed  from  George  Griswold.^'  Mrs.  Chambers  did 
not  answer,  and  on  October  18  plaintiflE  caused  the 
original  notice  in  this  case  to  issue,  which  was  served 
October  21,  and  the  petition  filed  October  20. 

As  to  the  foregoing  facts,  there  is  no  controversy, 
but  as  to  what  follows  there  is  more  or  less  confiict  in 
evidence;  but  we  think  the  facts,  as  we  shall  state 
them,  are  fairly  established  by  a  preponderance  of  the 
evidence. 

Several  times  during  January  and  February,  1891, 

the  plaintiff  declared  to  Mi-s.  Chamber^s  counsel  his 

willingness  to  make  a  settlement,  and  to  carry 

3  out  the  written  contract  between  him  and  Mr. 
Chambers,  if  he  could  get  the  lots,  as  agreed, 

free  of  incumbrance.  At  one  time,  when  depositions 
were  to  be  taken  with  a  view  to  a  trial  of  this  cause  at 
the  coming  March  term,  the  taking  was  postponed  for 
the  purpose  of  allowing  Mrs.  Chambers  to  see  if  she 
could  arrange  to  clear  the  lots  of  the  existing  incum- 
brances thereon.  On  the  day  to  which  the  taking 
depositions  was  postponed,  plaintiff  and  his  attorney 
being  together  in  the  attorney's  office,  and  the  defend- 
ant Mrs.  Chambers  and  her  attorney  being  together  in 
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his  office,  the  attorneys  communicated  by  telephone 
with  regard  to  the  settlement  of  the  case,  each  attorney 
repeating  the  communications  from  the  other  to  his 
client,  and  answered  as  directed  by  his  client.  There 
is  a  marked  conflict  in  the  evidence  as  to  what  passed 
at  this  time.  Without  discussing  the  evidence  at 
length,  it  is  sufficient  to  say  that  in  our  opinion  the 
preponderance  of  the  evidence  is  in  favor  of  the  con- 
clusion that  it  was  then  and  there  agreed  between 
plaintiflE  and  Mrs.  Chambers  that  if  she  would  perfect 
the  title  to  the  lots  the  plaintiflE  would  carry  out  the 
written  contract.  PlaintiflE  insists  that  one  of  the  con- 
ditions of  this  agreement  was  that  Mrs.  Chambers 
would  pay  the  costs  of  this  action  and  the  fee  of  plain- 
tiflE's  attorneys. 

We  are  satisfied  that  the  matter  of  attorney's  fees 
was  not  mentioned,  and  that  the  subject  of  costs  was 
not  mentioned  until  the  parties  had  assented  to  the 
agreement,  and  that  then,  upon  the  statement  of  coun- 
sel for  plaintiflE  that  the  costs  would  only  amount  to 
five  or  six  dollars,  Mrs.  Chambers  agreed  to  pay  the 
costs.  This  agreement  being  reached,  the  notary  was 
dismissed,  and  the  depositions  were  not  taken.  The 
cause  was  not  submitted  to  the  court  until  October  6, 
1892.  Mrs.  Chambers,  as  executrix,  with  the  consent 
of  her  sureties  as  guardian,  but  without  any  order  of 
court,  took  money  in  her  hands  as  guardian,  and  paid 
the  mortgage  on  the  farm  to  Charles  Sax,  and  the 
mortgage  on  the  lot  to  S.  R.  Sax,  and  took  up  the 
notes  of  defendant  Hesen,  and  surrendered  them  to 
him,  receiving  his  quitclaim  deed  to  lot  44.  The  mort- 
gage from  Armstrong  Brothers  to  W.  E.  Chambers  was 
held  by  Flora  B.  Graves  as  collateral  security,  and  had 
been  merged  into  judgment  in  November,  1890.  On 
March  23,  1891,  she  procured  said  judgment  to  be 
assigned  to  E.  E.  McElroy,  who  on  the  same  day,  by 
proper  entry,  released  lots  44  and  45  from  all  liens 
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under  said  judgment.  She  also  at  the  same  time  paid 
the  costs  in  said  case.  By  these  transactions  the  lots 
were  freed  from  the  incumbrances  mentioned  in  plain- 
tiff's petition,  and  the  farm  from  the  mortgage  to  Sax. 
After  the  death  of  Mr.  Chambers,  several  actions 
4  were  brought  to  foreclose  mortgages  executed  by 
him  upon  real  estate  other  than  the  lots  in  ques- 
tion. The  decrees  of  foreclosure  were  entered  in  those 
cases  in  favor  of  the  different  plaintiffs  against  the  estate 
of  Chambers,  decreeing  the  mortgages  as  prior  liens  on 
the  real  estate  described  therein,  ordering  special  execu- 
tion, and  declaring  that  any  amount  remaining  unpaid 
after  exhausting  the  mortgaged  property  should  be 
considered  established  as  third-class  claims  against  the 
estate.  These  judgments  were  not  taken  until  long 
after  the  contract  in  question,  and  after  the  deposit  of 
the  deeds  as  already  stated.  Under  the  holding  of  this 
court  in  Trust  Co,  v.  Holderbaum^  86  Iowa,  3,  52  N. 
W.  Rep.  550,  those  parts  of  the  judgment  established 
as  claims  of  the  third  class  did  not  become  liens  upon 
these  lots.  Our  conclusion  is  that  by  April  3,  1891, 
the  defendant  Mrs.  Chambers  had  succeeded  in  remov- 
ing all  the  incumbrances  that  stood  against  the  lots  to 
be  conveyed  to  the  plaintiff,  including  the  taxes  then 
due. 

n.  Plaintiff  asks  a  cancellation  of  the  written 
contract  on  the  ground  of  nonperformance,  and  inabil- 
ity to  perform.  As  to  the  allegation  of  inability, 
6  it  is  sufBcient  to  say  that  notwithstanding  the 
insolvency  of  Mr.  Chambers  and  of  his  estate, 
and  the  complicated  condition  of  the  title  to  the  lots, 
Mrs.  Chambers  was  able  to  and  did  remove  all  the 
cloud  upon  the  title.  That  she  was  enabled  to  do  this 
as  executrix,  by  borrowing  money  of  herself  as  guar- 
dian, with  the  consent  of  the  sureties  on  the  guardian's 
bond,  without  an  order  of  court,  does  not  concern  the 
plaintiff.    It  is  enough  for  him  to  know  that  the  incum- 
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brances  have  been  removed.  It  is  immaterial  to  him 
whether  the  farm  may  be  held  for  repayment  of  this 
money  on  behalf  of  the  wards.  The  real  contention 
is  whether  the  written  contract  should  be  canceled 
because  of  the  failure  of  Mr.  Chambers  and  of  his 
executrix  to  perform  it  on  their  part  within  the  time 
required. 

III.  As  no  time  is  fixed  in  the  written  contract 
within  which  Mr.  Chambers  was  required  to  remove 
the  incumbrances,  it  is  conceded  by  the  counsel — and 
correctly  so — ^that  he  was  entitled  to  a  reasonable  time, 
and  that  what  would  be  a  reasonable  time  must  be 
determined  in  the  light  of  all  the  circumstances, 
6  If  the  plaintiff,  either  before  or  after  the  expira- 
tion of  a  reasonable  time,  consented  to  further 
time,  and  no  specific  time  was  named,  the  same  rule 
will  apply.  In  Bishop  on  Contracts  (section  795)  it  is 
said:  *'The  waiver  may  be  by  acts  after,  the  same  as 
before,  default  as  where  one  acquiesces  in  the  doing 
to-day  of  what  ought  to  have  been  done  yesterday." 
Plaintiff  contends  that  more  than  a  reasonable  time 
had  elapsed  before  the  sickness  and  death  of  Mr. 
Chambers,  and  that  therefore  he  is  entitled  to  a  can- 
cellation of  the  contract.  Let  this  be  conceded.  But 
we  have  seen  that  he  did  not  stand  upon  his  right  to 
cancellation  because  of  the  failure  of  Mr.  Chambers. 
By  his  notice  of  October  16  to  Mrs.  Chamb.ers,  he 
waived  that  right,  and  conceded  to  her  the  privilege 
of  at  once  freeing  the  lots  from  incumbrances  and  the 
contract  of  sale  to  Hesen.  Under  the  conceded  rule, 
*'at  once''  meant  a  reasonable  time.  It  may  be  con- 
ceded, again,  that  Mrs.  Chambers  did  not  free  the  lots 
from  the  incumbrances  within  a  reasonable  time  after 
the  receipt  of  this  notice. 

The  evidence  shows  quite  conclusively  that  in  Jan- 
uary, February,  and  the  early  part  of  March,  1891,  the 
plaintiff  repeatedly  declared  his  willingness  to  carry 
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out  the  contract  if  Mrs.  Chambers  could  and  would 
remove  the  incumbrances.  Because  of  this  willingness, 
the  taking  of  depositions  was  postponed  until  the  tenth 
of  March,  that  Mrs.  Chambers  might  see  whether  she 
could  remove  the  incumbrances,  and  on  the  tenth  of 
March  was  postponed  indefinitely,  on  her  assurance 
that  she  could  and  would  do  so.  Whether  these  inter- 
views amounted  to  an  agreement  of  settlement  or  not, 
there  can  be  no  doubt  but  that,  relying  upon  plaintiff's 
repeated  assurance  that  he  was  still  willing  to  carry  out 
the  contract  if  the  incumbrances  were  removed,  Mrs. 
Chambers  went  forward  and  removed  them,  as  already 
stated.  It  can  not  be  doubted  but  that  on  the  tenth  of 
March,  1891,  when  the  taking  of  depositions  was  indefi- 
nitely postponed,  the  plaintiff  understood  that  Mrs. 
Chambers  was  going  to  try  to  remove  the  incumbrances, 
upon  the  strength  of  his  assurances  that  he  was  still 

willing  to  carry  out  the  contract  if  this  was  don^ 
7  within  a  reasonable  time.    Mrs.  Chambers  did 

not  complete  the  removal  of  the  incumbrances 
until  April  3,  1891.  In  view  of  the  circumstances, 
the  number  and  condition  of  the  incumbrances,  then 
known  to  the  plaintiff,  we  think  the  incumbrances  were 
removed  within  a  reasonable  time  after  that  privilege 
was  accorded  on  the  tenth  day  of  March,  1891.  It 
does  not  appear  that  plaintiff  thereafter  objected  to  car- 
rying out  the  contract  on  the  ground  that  these  incum- 
brances were  not  removed,  or  that  they  were  not 
removed  within  a  reasonable  time.  He  objected  upon 
the  ground  that  said  decrees  of  foreclosure  were  liens 
upon  the  lots,  and  that  Mrs.  Chambers  had  agreed 
to  pay  the  costs  of  this  case,  and  his  attorneys'  fees 
therein.  We  have  seen  that  the  decrees  were  not 
liens  upon  the  lots,  and  we  think  the  preponderance 
of  evidence  is  against  the  claim  that  Mrs.  Cham- 
bers agreed  to  pay  the  attorneys'  fees,  or  any  other 
than  the  five  or  six  dollars  costs  which  had  then 
Vol.  92  lu— 44 
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accrued.  *'A  party  who,  standing  by,  has  concurred 
in  and  accepted  what  the  other  did  in  fulfillment, 
is  not  in  a  position  to  deny  that  the  contract  has 
been  fulfilled.''  Bish.  Cont.,  section  796.  It  seems  to 
us  that  under  these  facts  it  would  be  inequitable  and 
unjust  to  cancel  this  contract,  that  has  thus  far  been 
performed. 

IV.  Another  suflBcient  reason  why  the  contract 
should  not  be  canceled  is  the  fact,  as  we  find  it  to  be,  that 
on  March  10,  1891,  it  was  agreed  between  the  parties 
that  if  Mrs.  Chambers  would  remove  the  incumbrances 
within  a  reasonable  time  the  contract  should  be  carried 

out.  She  did,  as  we  have  seen,  remove  the 
8  incumbrances  within  a  reasonable  time;  but  it  is 

said  that  this  agreement,  if  any,  was  between 
counsel,  and  that  the  evidence  thereof  is  not  receivable, 
under  paragraph  2,  section  213,  of  the  Code,  which 
provides  that  an  attorney  may  bind  his  client  to  any 
agreement  in  respect  to  any  proceeding  within  the 
scope  of  his  proper  duties  and  powers.  **But  no  evi- 
dence of  any  such  agreement  is  receivable  except  the 
statement  of  the  attorney  himself,  his  written  agreement 
signed  and  filed  with  the  clerk,  or  an  entry  thereof  upon 
the  records  of  the  court.''  This  was  not  an  agreement 
between  counsel,  but  between  their  clients.  True,  the 
attorneys  only  communicated  together  through  the 
telephone,  but  each  communicated  to  the  other  the 
propositions  of  his  client,  and  the  answer  of  the  other 
to  the  propositions.  The  attorneys,  as  was  the  tele- 
phone through  which  they  communicated,  were  the 
mere  medium  through  which  each  party  spoke  for  him- 
self to  the  other.  It  does  not  appear  that  plaintiflE,  at 
any  time  prior  to  the  removal  of  the  incumbrances, 
insisted  upon  a  cancellation  of  the  contract,  except  as 
he  may  be  said  to  have  done  so  by  his  notice  of  Octo- 
ber 16,  and  the  commencement  of  this  action.  He 
waived  what  right  he  had  to  cancellation  because  of 
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previous  failures  by  consenting  to  further  time  and  by 
the  agreement  of  settlement.  It  was  not  until  after  the 
land  had  appreciated,  and  the  lots  depreciated,  in 
value,  and  until  after  the  mortgage  which  Chambers 
had  placed  upon  the  farm,  and  which  the  plaintiff  had 
viewed  with  apprehension,  were  paid  off,  and  until 
after  the  incumbrances  on  the  lots  were  removed,  that 
the  plaintiff  first  positively  declined  to  carry  out  the 
contract.  Again  we  say  that  it  would  be  inequitable 
and  unjust,  under  these  circumstances,  to  cancel  this 
written  contract. 

V.  It  will  be  observed  that  under  the  written  con- 
tract, in  addition  to  the  land,  plaintiff  sold  to  Cham- 
bers the  lease  of  M.  V.  Wright  and  wife,  and  two  notes 
of  Wright's  for  three  hundred  and  twenty-five  dollars 
each,  and  that  Chambers  was  to  have  the  rents  derived 
from  said  lots  to  August  1,  1891.  The  lease  and  notes 
have  never  been  transferred,  and  plaintiff  has  remained 
in  possession  of  the  farm,  through  the  tenants^  and 
has  received  the  rejits  and  profits  thereof.  It  also 
appears  that  the  plaintiff  received  the  rents  from  the 
lots  for  two  or  three  months  following  August  1,  1891, 
in  his  own  right,  and  thereafter  as  receiver  in  this  case, 
having  been  appointed  by  the  court.  In  the  view  we 
take  of  the  case,  the  plaintiff  should  account  for  the 
lease,  the  notes,  and  rents  of  the  farm  accruing  since 
Aprils,  1891,  and  retain  the  rents  received  from  the 
lots  in  his  own  right  and  as  receiver.  Plaintiff  was 
bound  to  pay  the  taxes  falling  due  against  the  lots 
after  April  3,  1891,  and  the  estate  of  Chambers  to  pay 
the  taxes  on  the  farm  falling  due  after  the  deposit  of 
plaintiff's  deed,  July  17,  1890,  and  six  dollars  of  the 
costs  of  this  action. 

In  the  opinion  of  the  learned  judge  the  fact  is 
noticed  that,  while  the  written  contract  calls  for  the 
conveyance  of  ''lot  44  and  a  part  of  lot  45  of  Ottumwa, 
Iowa,  as  owned  by  said  chambers, '^  the  deed  from 
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Chambers  and  wife  to  Mr.  Kraner  is  for  lot  45  and 
part  of  lot  44.  This  evident  error  in  the  deed  is  not 
noticed  by  either  party,  either  in  his  pleadings  or  argu- 
ment, and  no  question  is  made  but  that  the  deed  was 
intended  to  convey  the  lots  as  described  in  the  written 
contract,  and  should  be  so  decreed.  The  decree  of  the 
district  court  is  reversed,  and  the  case  remanded  for  an 
accounting  and  decree  in  conformity  with  this  opinion. 
Bevebsed. 


E.  L.  DiHHiOE,  Appellant,  v.  C.  W.  Baboooe. 

Practice.    It  is  not  error  to  disallow  a  question  caloalated  to  lay  a 

1  foundation  for  impeaohment,  where  the  witness  does  not  deny  mak- 
ing the  statements,  inolnded  in  the  question. 

2  Saicb:    instbuotions  must   bi   asked.    Oonflioting  testimony  not 

3  reviewed  on  appeal. 

Appeal  from  Carroll  District  Court. — Hon.  C.  D.  Gold- 
smith, Judge. 

Satubday,  Deoembeb  15,  1894. 

Action  at  law  to  recover  an  amount  alleged  to  be 
due  the  plaintiff  for  services  rendered  the  defendant  in 
purchasing  and  selling  land.  There  was  a  trial  by 
jury,  and  a  verdict  for  the  defendant.  The  plaintiff 
appeals. — Affirmed. 

J.  P.  Conner  for  appellant. 

F.  M.  Powers  for  appellee. 

Robinson,  J. — In  July,  1891,  the  defendant,  with 
the  aid  of  the  plaintiff,  purchased  a  half  section  of 
land  in  Nebraska  for  the  sum  of  one  thousand  seven 
hundred  and  sixty  dollars.  In  February,  1892,  the 
land  thus  obtained  was  exchanged  at  the  agreed  price 
of  four  thousand  eight  hundred  dollars,  in  part  pay- 
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ment  for  land  in  this  state.  The  plaintiff  was,  at  the 
time  of  these  transactions,  engaged  in  the  real  estate 
business,  and  he  claims  that  the  defendant  agreed  with 
him  that,  if  he  would  obtain  the  Nebraska  land  for 
the  price  stated,  he  should  have  one  half  of  the  profit 
at  which  it  should  be  sold.  He  alleges  that  he  is  enti- 
tled to  one  half  the  price  at  which  the  land  was  exchang- 
ed in  excess  of  that  paid  for  it,  and  asks  judgment  for 
that  amount.  The  defendant  admits  an  agreement 
with  the  plaintiflE  to  pay  him  one  half  the  profit  at  which 
the  land  should  be  sold,  but  insists  that  the  right  to 
such  share  was  on  condition  that  the  land  should  be 
sold  within  six  months  from  the  time  of  purchase.  The 
sale  was  not  made  within  that  time,  and  the  defendant 
denies  that  the  plaintifE  is  entitled  to  any  share  of  the 
profits  realized  from  the  sale.  The  judgment  was  for 
the  defendant  for  costs. 

I.  The  land  was  sold  to  one  Shaffenberg.  At  the 
time  the  sale  was  made,  the  defendant  went  with 
ShaflEenberg  to  Hartington,  Nebraska,  where  the  plain- 
tiff resided,  and  the  latter  took  them  out  to  examine 
the  land.  After  leaving  it,  on  their  return  to  Harting- 
ton, the  agreement  for  the  purchase  of  the  land  was 
made.     The  plaintiff  claims  that  it  was  not  made  until 

after  he  had  talked  with  Shaffenberg  alone, 
1  and  advised  the  purchase.    That  is  denied  by 

Shaffenberg.  He  was  then  asked  if  he  had  not 
stated  to  plaintiff,  at  a  time  and  place  specified,  that 
the  plaintiff  had  influenced  him  to  make  the  trade.  An 
objection  to  the  question  was  sustained.  No  prejudice 
resulted  from  that  and  similar  rulings.  The  questions 
objected  to  were  designed  to  lay  the  foundation  for 
impeaching  the  witness,  but  he  did  not  deny  having 
made  the  statements  included  in  the  question,  and 
admitted  that  he  was  influenced  in  making  the  pur- 
chase by  what  the  plaintiff  said.  Therefore,  there  was 
no  ground  for  impeachment. 
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II.  It  is  claimed  that,  by  arrangement  between 
the  plaintiff  and  defendant,  the  relation  of  principal 
and  agent,  which  existed  between  them,  was  not  to  be 
disclosed  to  Shaffenberg.  The  appellant  contends  that 
the  court  erred  in  not  permitting  him  to  answer  the 
question:  *'What  is  the  fact  about  Mr.  Babcock 
requesting  you  to  avoid  letting  Shaffenberg  know  any- 
thing about  itr^  The  record,  however,  shows  that  the 
plaintiff  answered  that  question  and  a  similar  one  fully. 

III.  A  letter  written  by  the  plaintiff  to  the  defend- 
ant in  July,  1891 ,  informed  the  latter  that  his  offer  for 
the  land  had  been  accepted,  and  a  deed  ordered,  and 
contained  the  following:  ''You  will  please  sign  the 
agreement  regarding  division  of  the  profit,  over  and 
above  the  amount  of  the  purchasing  money,  viz. ; 
one  thousand  seven  hundred  and  sixty  dollars. '^  The 
plaintiff  was  asked  what  he  referred  to  in  the  portion 
of  the  letter  quoted,  but  an  objection  to  this  question 
was  sustained,  and  of  that  ruling  he  complains.  We 
think  it  was  not  erroneous.  It  is  not  claimed  that  any 
agreement  in  regard  to  a  division  of  the  profits  was 
ever  signed,  and  the  plaintiff  testified  fully  as  to  his 
understanding  of  the  oral  agreement.  So  far  as  the 
record  gives  any  information  on  the  subject,  what  the 
plaintiff  referred  to  in  the  part  of  the  letter  in  question 
was  wholly  immaterial. 

IV.  The  appellant  complains  because  the  court 
refused    to  give  certain  instructions  asked.      In  this 

there  was  no  error.  So  far  as  they  were  cor- 
2         rect,  they  were  embodied  in  the  charge  given. 

Complaint  is  also  made  of  the  failure  of  the  court 
to  instnict  the  jury  that  the  burden  was  on  the  de- 
fendant to  show  that  the  agreement  in  question  con- 
tained a  limitation  of  six  months  as  claimed  by  him. 
It  is  sufficient  to  say  that  no  instruction  to  that  effect 
was  asked. 
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V.  It  is  contended  that  the  verdict  is  not  sus- 
tained by  the  evidence.    There  was  much  conflict  in 

the  evidence,  and  it  was  the  province  of  the  jury 
3         to  determine  the  facts  established.     While  it  is 

true  they  might  have  reached  a  different  conclu- 
sion, we  think  their  verdict  has  ample  support  in  the 
evidence.  We  discover  no  reason  for  disturbing  the 
judgment  of  the  district  court,  and  it  is  affibmed. 


140 


John  Swanson,  by  His  Next  Friend,  August  Lang- 
strum,  V.  W.  H.  French,  Appellant. 

Practice.    Where  a  party,  thongh  without  objection,  develops  collateral 

1  and  immaterial  matter  on  cross-examination,  he  can  not  contra-        02 
diet  it. 

Same.    Erroneous  admission  of  testimony  will  reverse,  unless  it  appears 

2  affirmatively  that  no  prejndioe  resulted. 

3  Same.  In  a  suit  for  malpractice,  it  is  proper  to  exclude  testimony 
tending  to  show  that  plaintiff"  s  counsel  is  to  receive  a  contingent 
fee. 

Instructions.    One  instruction  charged  that  if  plaintiff's  injury  was 
due  to  disobeying  his  physician  the  verdict  should  be  for  defendant. 

4  Another,  that  plaintiff  must  show  freedom  from  contributory  negli- 
gence. Held,  the  charge,  as  a  whole,  did  not  put  it  on  defendant  to 
show  contributory  negligence. 

Appeal  from  Linn  District  Court. — Hon.  J.  H.  Pres- 
ton, Judge. 

Saturday,  December  15,  1894. 

This  is  an  action  at  law  to  recover  damages  from 
defendant,  who  is  a  physician,  for  alleged  malpractice 
in  setting  and  caring  for  a  fractured  limb.  Trial  to  a 
jury,  verdict  and  judgment  for  plaintiflE,  and  defendant 
appeals.  — Reversed. 

Mills  (&  Keeler  for  appellant. 
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BicJcel  &  Crocker  for  appellee. 

Deemeb,  J. — About  the  fifteenth  day  of  June, 
1891,  the  plaintiflE  met  with  an  accident  which  resulted 
in  a  compound,  comminuted  fracture  of  the  two  lower 
bones  of  the  leg.  He  employed  the  defendant,  who  is 
a  regular  practicing  physician,  to  set  the  fractured 
member,  and  to  treat  him  until  well.  And  he  claims 
that  defendant  undertook  to  do  so,  but  that  he  did  not 
properly  bandage  and  otherwise  care  for  the  same,  nor 
did  he  properly  set  the  fractured  bones.  He  alleges 
that,  by  reason  of  the  unskillful  and  negligent  treat- 
ment given  him,  his  limb  is  out  of  shape  and  crooked, 
and  the  bones  thereof  uneven ;  that  the  limb  is  weak, 
and  its  usefulness  greatly  impaired— whereby  he  has 
suJBEered  great  and  permanent  injury.  The  defendant 
admits  the  accident,  and  that  he  undertook  the  treat- 
ment of  the  plaintiff,  but  denies  every  other  allegation 
and  claim  of  plaintiff.  The  case  was  tried  to  a  jury, 
and  a  verdict  returned  for  plaintiff  on  which  judgment 
was  rendered,  and  defendant  appeals.  There  is  a  sharp 
conflict  in  testimony  regarding  the  main  facts  of  the 
case,  and  with  reference  to  the  treatment  given  by 
defendant,  and  the  care  exercised  by  him;  but,  as  it 
was  the  province  of  the  jury  to  determine  the  questions 
presented,  we  are  not  asked  to,  nor  can  we,  interfere 
with  its  findings.  Error  is  assigned  upon  the  admis- 
sion and  rejection  of  testimony,  the  instructions  given 
by  the  court,  and  the  raling  of  the  court  on  the  motion 
for  a  new  trial,  and  to  these  matters  we  address  our- 
selves. 

I.  The  defendant  contended  that  the  condition  of 
plaintiff^s  limb  was  due  to  his  removing  the  bandage 
and  splints,  contrary  to  his  order,  and  in  using  his 
limb  too  soon  after  the  injury.  He  introduced  as  a 
witness  one  Hannah  Engstrom,  who  testified  that 
plaintiff  told  her  he  had  taken  the  splints  off  himself; 
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that  he  was  tired  of  wearing  them,  and  that  he  burned 
them  up;  and  that  the  doctor  did  not  know  it.  She 
testified  that  this  was  when  plaintiflE  was  in  the  house, 
and  before  he  got  his  crutches. 

On  cross-examination  the  witness  testified  that  it 
was  about  the  middle  of  September  that  plaintiff  had 
told  her  about  removing  the  splints;  that  plaintiff  was 
sitting  on  a  chair,  and  had  his  leg  on  another.  She 
also  testified  on  cross-examination  that  she  had  never 
seen  his  bare  leg,  and  never  noticed  that  it  was  crooked. 
She  also  testified  as  follows  in  answer  to  the  questions 
indicated:  ^^Q.  Did  you  not,  in  the  presence  of  John 
Swanson  and  your  sister,  Mrs.  Langstrom,  who  is  now 
dead,  at  their  place  in  Cedar  Rapids, — did  you  not  say 
to  Mr.  Swanson,  the  plaintiff,  *John,  your  leg  is 
crooked,  audit  will  never  be  straight!'  A.  No,  sir. 
Q.  Never  said  anything  of  that  kind?  A.  No,  sir;  I 
did  not.  Q.  Didn't  you  frequently  tell  your  sister  that 
John's  leg  was  crooked,  and  that  it  never  would  be 
straight!  A.  No,  sir;  I  seen  it  after  he  got  out  with 
his  crutches.  Q.  Did  you  see  it  about  the  time  he 
commenced  walking  on  his  crutches!     A.  I  saw  it,  but 

never  saw  his  bare  leg.  Q.  Are  you  sure  you 
1  never  said  anything  like  that!     A.  Yes,  sir." 

This  line  of  cross-examination  was  not  objected 
to,  but  as  it  was  not  strictly  cross-examination,  and 
related  to  a  wholly  irrelevant  and  collateral  matter,  the 
plaintiff  was  bound  by  it,  for  he  made  the  witness  his 
own,  and  could  not  afterward  contradict  her.  Clark  v. 
Reiniger,  66  Iowa,  507,  24  N.  W.  Rep.  16;  EiJcenberry 
V.  Edwards y  67  Iowa,  18,  24  N.  W.  Rep.  570;  Madders 
V.  Koester,  52  Iowa,  692,  3  N.  W.  Rep.  790;  JEames  v. 
Whittaker,  123  Mass.  342;  1  Greenl.  Ev.,  section  449. 
Notwithstanding  this  rule,  the  plaintiff  was  permitted 
to  show,  over  the  objection  of  the  defendant,  by  Jen- 
nie Engstrom,  that  the  witness  had  stated  in  the  pres- 
ence   of    Mrs.   Langstrom  and   one  Mrs.   Dye,  that 
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plaintiff's  leg  was  crooked.  No  time  or  place  was  fixed 
in  the  interrogatory  propounded  to  Jennie.  Plaintiff 
was  also  permitted  to  show,  over  defendant's  objec- 
tions, by  Mrs.  Dye,  that  in  September  or  October  Han- 
nah Engstrom  stated  in  the  presence  of  Mrs. 
Langstrom,  plaintiff,  and  Jennie  Engstrom,  that  plain- 
tiff's leg  was  crooked.  It  is  apparent  that  the  court 
was  in  error  in  admitting  this  testimony.  It  was  not 
adtnissible  as  substantive  testimony,  because  the  wit- 
ness making  the  declaration  was  not  a  party  to  the  rec- 
ord. State  V.  Hamiltonj  32  Iowa,  574 ;  1  Greenl.  Ev. 
462.  It  was  not  admissible  for  impeaching  purposes, 
because  it  related  to  a  wholly  collateral  and  immaterial 
matter.  And,  if  it  were  offered  for  impeaching  pur- 
poses, the  testimony  of  Mrs.  Dye  was  inadmissible, 
because  the  foundation  question  put  to  Hannah  Eng- 
strom was  not  sufficient.  It  is  insisted  on  the  part  of 
the  appellee,  however,  that  the  error  in  admitting  the 
testimony  of  these  witnesses  was  without  prejudice, 
because  the  testimony  showed,  without  contradiction, 
that  plaintiff's  leg  was  in  the  same  condition  when  the 
splints  were  taken  off  as  it  appeared  at  the  trial.  In 
this  we  can  not  agree  with  counsel.  It  was  strenuously 
contended  on  the  part  of  the  defendant  that  it  was 
the  premature  removal  of  the  splints  and  use  of  the 
limb  that  caused  the  trouble,  and  much  testimony  was 
taken  upon  this  point.  It  is  true,  the  defendant  says 
that,  when  he  saw  the  limb  in  October,  the  leg  was 
something  in  the  condition  that  it  was  upon  the  trial, 
but  not  so  crooked.  The  time  defendant  saw  the  limb 
was  somewhere  about  the  last  of  October,  and  the 
splints  were  taken  off  between  the  twenty-second  and 
twenty-ninth  days  of  September.  The  record  shows  a 
decided  conflict  in  the  evidence  as  to  the  condition  of 
the  limb  when  the  splints  were  removed,  and  as  to  the 
cause  of  its  being  crooked,  and  we  are  not  justified  in 
saying  there  was  no  prejudice  in  the  admission  of  this 
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testimony.     Again,  this  testimony  had  the  additional 

tendency  to  discredit  defendant's  witness  in  the  eyes  of 

the  jury;  and  relating,  as  it  did,  to  wholly  immaterial 

matters,    it    ought    to     have    been    excluded. 

2  Where  testimony  has  been  erroneously  admitted, 
prejudice  will  be  presumed;  and  it  must  affirma- 
tively appear  that  none  resulted,  or  the  case  will  be 
reversed.  George  v.  Railway  Co.y  53  Iowa,  504,  5  N. 
W.  Rep.  615;  Machine  Co.  v.  Jacohson^  73  Iowa,  547, 
35  N.  W.  Eep.  627.  And  such  error  alone  is  sufficient 
to  reverse  a  case.  Strobel  v.  Moser^  70  Iowa,  126,  29 
N.  W.  Rep.  821. 

II.    Witness  G.  S.  Russell  testified  that,  in  a  con- 
versation at  his  house,  plaintiff  told  him  that  he  (Swan- 
son)  had  taken  the  splints  off  himself,  and  that 

3  he  was  going  to  sue  Dr.  French.     *'Q.  What  else 
did  he  say  about  it!     A,  That  it  would  not  cost 

him  anything.  Q.  What  else  did  he  say?  A.  That 
covers  about  all.  He  said  it  would  not  cost  him  any- 
thing, whether  he  lost  or  won.  (Plaintiff's  counsel 
here  moved  to  strike  out,  as  incompetent,  irrelevant, 
and  immaterial,  that  part  of  answer  where  witness  says 
it  would  not  cost  him  anything,  whether  he  won  or 
lost.  Sustained  by  the  court,  and  defendant  excepted. ) ' ' 
So,  also,  another  witness,  Peter  Swanson,  testified  on 
cross-examination  by  plaintiff's  counsel  that  he  had 
talked  with  plaintiff  a  number  of  times,  and  had  told 
him  to  drop  the  suit.  The  subject  being  thus  opened 
up,  defendant  inquired,  on  redirect  examination:  ^'Q. 
Swanson,  Mr.  Rickel  asked  you,  and  you  answered 
that  you  had  advised  John  Swanson  not  to  bring  this 
suit.  What  did  he  say  to  you  in  answer  to  that!  A. 
He  told  me  just  like  this:  'Mr.  Rickel  and  Crocker 
have  been  talking  to  me  to  do  this — '  He  said  it  would 
not  cost  him  anything,  so  he  didn't  care  if  he  lost  the 
suit  or  won  it,  because  it  would  not  cost  him  anything. 
(Plaintiff  here  moved  to  strike  out  the  answer,  as  incom- 
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petent,  irrelevant,  and  immaterial.  Sustained,  and 
defendant  excepted.)''  We  think  these  rulings  were 
correct.  Allison  v.  B^y  Co.,  42  Iowa,  280;  Small  v. 
B'y  Co.,  55  Iowa,  582,  8  N.  W.  Rep.  437. 

III.  Complaint  is  made  of  the  fifth  instruction 
given  by  the  court,  which  was  as  follows:     **(5)  If 

you  find  from  the  evidence  that  plaintiff  diso- 
4         beyed  the  orders  of  defendant,  as  his  physician, 

by  removing  the  splints  from  his  leg — by  using 
the  same  before  receiving  the  permission  of  defendant; 
that  plaintiff,  whilst  his  leg  was  not  sufl&ciently  recov- 
ered, and  against  the  orders  of  defendant,  procured 
crutches  and  went  about;  that  he  became  intoxicated, 
and  used  his  leg  whilst  in  that  condition — and  if  you 
further  so  find  that  by  reason  of  said  acts,  or  either  of 
them,  or  by  reason  of  any  other  act  or  fact  disclosed 
by  the  evidence  before  you,  the  plaintiff  has  contributed 
in  any  degree  directly  to  the  injury  of  his  leg  com- 
plained of  by  him  herein,  then  the  plaintiff  can  not 
recover,  and  you  should  find  for  the  defendant.''  The 
exact  complaint  lodged  against  it  is  that  it  shifted  the 
burden  of  proof  to  the  defendant,  to  prove  contributing 
negligence.  In  instruction  number  4  the  jury  were 
explicitly  told  that  the  burden  was  upon  the  plaintiff 
to  establish  that  he  was  not  guilty  of  any  fault  or  neg- 
ligence which  directly  contributed  to  the  injury,  and 
that,  if  he  failed  to  do  so,  then  they  should  find  for  the 
defendant.  The  instruction  complained  of  did  not 
attempt  to  define  where  the  burden  was.  This  was 
plainly  covered  by  the  preceding  one.  It  did  announce 
a  correct  rule  of  law,  and  was  not  erroneous,  when 
taken  in  connection  with  the  others.  The  case  differs 
materially  from  Gwynn  v.  Duffield,  66  Iowa,  708,  24  N. 
W.  Rep.  523;  Patterson  v.  B'y  Co.,  38 Iowa,  280— cited 
by  appellant's  counsel. 

IV.  Complaint  is  made  of  the  action  of  the  court 
in  overruling  that  portion  of  the  motion  for  a  new  trial 
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setting  forth  newly  discovered  evidence.  We  are 
inclined  to  think  the  motion  ought  to  have  been  sus- 
tained on  this  ground,  but  perhaps  would  not  have 
interfered  with  the  verdict,  had  the  motion  rested  upon 
this  ground  alone.  There  is  not  such  a  showing  of 
diligence  on  the  part  of  the  defendant  to  obtain  the 
testimony  as  there  ought  to  be,  and  yet,  in  view  of  the 
whole  record,  we  think  the  motion  for  new  trial  ought 
to  have  been  sustained  for  the  errors  above  pointed 
out,  and  because  of  newly  discovered  evidence. 

V.  Other  errors  are  complained  of  in  the  admis- 
sion and  rejection  of  testimony.  Without  setting  them 
forth,  it  is  suflBcient  to  say  that  we  have  carefully 
examined  the  questions  presented,  and  see  no  error. 
The  sixth  instruction  is  correct.  For  the  errors  above 
pointed  out,  the  judgment  of  the  district  court  is  be- 

VEESED. 


Wm.  Hegele,  Appellant,  v.  Polk  County. 

Fees :  Recovery  From  Oounty.    Plaintiff  presented  a  paper  to  the 

1  oonnty  board  which  recited  that  certain  constables  had  paid  to  certain 
persons  a  sum  named,  as  compensation  for  guarding  liqaore  seized  on 
search  warrant.  The  paper  also  contained  a  statement  that  the  rights 
of  the  constables  and  certain  fees  due  the  justice,  in  the  premises, 
were  assigned  to  plaintiff.  The  certificate  of  the  district  judge  says 
that  the  paper  "was  certified  and  duly  verified  by  law  required  by 

2  said  Stahl,  J.  P."  Held,  there  could  be  no  recovery  because  the 
paper  was  not  an  account  against  the  county,  the  certificate  of  the 
justice  is  insufficient,  and  because  it  is  a  claim  for  money  advanced 
by  plaintiffs  rather  than  one  based  upon  an   assignment   of  what 

8  was  actually  due  the  officers  from  the  oonnty.  See  Code,  3806, 
3843. 

Appeal  from  Polk  District  Court. — ^Hon.  C.  P.  Holmes, 

Judge. 

Satubdat,  Deoembeb  15|  1894. 
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Action  at  law  to  recover  of  the  county  certain  fees 
said  to  have  been  earned  by  plaintiff's  assignors  as 
justice  and  constable  and  watchman  of  certain  property 
taken  under  a  search  warrant.  From  a  judgment  for 
defendant,  plaintiff  appeals. — Affirmed. 

A.  A.  Haskins  for  appellant. 

C.  C.  Dowell  and  W.  G.  Harvison  for  appellee. 

Deemeb,  J. — The  amount  in  controversy  being  less 
than  one  hundred  dollars,  the  trial  judge  made  the 
following  certificate: 

*'In  September,  1892,  an  information  was  filed  in 
the  oflBce  of  one  F.  W.  Dodson,  a  justice  of  the  peace 
of  Des  Moines  township,  in  said  county,  alleging  that 
intoxicating  liquors  were  kept  at  a  place  therein  de- 
scribed, in  violation  of  law,  upon  which  a  search  war- 
rant was  issued  by  said  J.  P.,  and  placed  in  the  hands 
of  W.  H.  H.  Garrett,  constable,  who  seized  thereunder 
one  hundred  and  seventy-nine  cases  and  two  hundred 
and  seventy-five  kegs  of  beer.  At  the  proper  time,  the 
Oberman  Brewing  Co.  claimed  said  beer,  and  obtained 
a  change  of  venue  to  C.  W.  Stahl,  another  J.  P. ;  and 
said  Garrett  thereupon  delivered  the  possession  of  said 
beer  to  J.  A.  McMillan,  constable  attending  said  Stahl's 
court.  Upon  a  hearing  of  said  cause,  said  justice 
ordered  said  liquor  turned  over  to  said  Oberman  Brew- 
ing Company.  Shortly  after  the  seizure  of  said  beer, 
said  Garrett  had  a  conversation  with  one  Otto  Manger, 
in  whose  building  said  beer  was  seized,  wherein  said 
Manger  requested  the  constable  not  to  remove  said 
liquor  from  said  icehouse,  but  to  employ  watchmen  to 
guard  the  same,  and  agreed,  if  he  would  so  do,  that  he 
(Manger)  would  pay  said  watchmen.  Thereupon  said 
Garrett  employed  Richard  Cowan  and  J.  S.  Hoffmeir, 
one  of  whom  was  in  constant  attendance  guarding  said 
beer.    This  arrangement  continued  after  the  delivery 
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of  said  beer  to  McMillan.  Upon  the  discharge  of  the 
beer,  plaintiflE  in  this  action,  at  the  procurement  of  said 
Manger,  paid  to  the  constables  the  money  due  said 
Cowan  and  Hoffmeir  for  guarding  said  liquor,  the  fees 
claimed  by  said  Justice  Stahl  and  said  constable  Mc- 
Millan, and  took  an  assignment  to  himself  of  said  fees, 
as  appears  from  the  claims  filed  with  the  defendant 
board  of  supervisors.  Sebsequently  there  was  presented 
to  the  board  of  supervisors  of  said  county  a  paper  in 
the  words  and  figures  following  to  wit: 

''  *In  Justice  Court, before  C.  W.  Stahl,  J.  P.  State 
of  Iowa  V.  Certain  Liquors,  and  Otto  Manger,  J.  A. 
McMillan,  and  W.  H.  H.  Garrett,  Constables,  in  Account 

with  Richard  Cowan  and  J.  8.  Hoffmeir.  Septem- 
1  ber  30, 1892.     To  (9)  nine  days  guarding  liquors 

seized,  to  Richard  Cowan,  at  $2.00  per  day, 
$18,00;  to  (9  1-2)  nine  and  one  half  days  guarding 
liquors  seized,  to  J.  S.  Hoffmeir,  at  $2.00  per  day, 
$19.00.  Received  of  J.  A.  McMillan  and  W.  H.  H. 
Garrett  the  full  amount  of  above  bill. 

**  'Richard  Cowan. 
**  *J.  S.  Hoffmeir. 
'*  *For  value  received,  I  hereby  assign  to  William 
Hegele  all  my  fees  in  above  case,  including  above  bills 
and  $4.10,  my  other  fees. 

**  *J.  A.  McMillan,  Constable. 

*  **For  value  received,  I  hereby  assign  within  bills  to 
Wm.  Hegele. 

''  *W.  H.  H.  Garrett,  Constable. 

*  *'For  value  received,  I  hereby  assign  all  my  fees  in 
above  case,  amounting  to  $5.50,  to  Wm.  Hegele,  this 
first  day  of  October,  1892. 

'*  'C.  W.  Stahl,  Justice  Peace.' 

*^  Which  paper  was  certified  and  duly  verified,  by  law 

required,  by  said  Stahl,  J.  P.     The  said  board  having 

refused  to  allow  or  pay  any  portion  of  said  bill,  this 

action  was  brought,  and  the  foregoing  facts  set  out  in 
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plaintiflE's  petition;  and  plaintiff  demands  judgment  for 
all  of  said  sums  advanced  by  him.  It  is  admitted  that 
the  amounts  charged  for  guarding  said  liquors  are  rea- 
sonable, and  the  other  fees  of  said  Stahl  and  McMillan 
are  the  statutory  and  lawful  fees,  and  no  claim  is  made 
that  plaintiff  has  ever  parted  with  whatever  right  of 
action  he  had  in  the  premises. 

^'The  above  and  foregoing  is  a  complete  recitation 
and  finding  of  all  the  material  facts,  and  all  the  facts, 
connected  with  this  cause,  and  no  presumption  of  fact 
existed  or  exists  against  the  right  of  plaintiff  to  recover 
herein,  except  as  is  expressly  set  forth  in  the  foregoing 
certificate  and  finding  of  facts. 

**(2)  And  I  further  certify  that  the  following 
questions  of  law  are  involved  in  said  causes,  and  that 
it  is  desirable  to  obtain  the  opinion  of  the  supreme 
court  thereon,  to  wit:  First.  Did  said  paper  filed  with 
said  board  of  supervisors  constitute  such  a  claim 
against  the  county  as  that,  under  sections  1547,  3806, 
3807,  and  3843  of  the  Code,  an  action  can  be  maintained 
against  the  county  thereon  for  either  of  said  items, 
namely:  Richard  Cowan,  $18;  J.  S.  Hoffmeir,  $19; 
J.  A.  McMiUan,  Con.,  $4.10;  C.  W.  Stahl,  J.  P.,  $5.50. 
Second.  Under  the  arrangement  between  said  Manger 
and  said  constables,  as  before  stated,  and  in  view  of 
the  payments  made  as  herein  shown,  has  the  plaintiff  a 
cause  of  action  against  Polk  county  for  the  money  so 
advanced  and  paid  by  him!'' 

The  first  question  presented  for  our  consideration 
is,  did  the  paper  filed  with  the  board  constitute  a  suffi- 
cient claim,  under  sections  3806  and  3843  of  the 
2  Code?  Sections  3806,  in  substance,  provides  that 
the  fees  of  justices  and  constables  in  criminal 
cafies  shall  be  audited  and  paid  out  of  the  county  treas- 
ury where  the  prosecution  fails,  or  where  such  fees  can 
not  be  made  from  the  person  liable  to  pay  the  same, 
•'the  facts  being  certified  by  the  justice,  and  verified 
by  affidavit.''     Section  3843  provides:     '*In  all  cases 
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where  fees  or  compensation,  as  distinguished  from  a 
certain  and  fixed  salary,  are  by  the  provision  of  this 
title,  to  be  paid  any  officer  or  other  person  out  of  the 
county  or  state  treasury,  no  part  of  the  same  shall  be 
audited  or  paid,  until  a  particular  account  has  been 
filed  in  the  auditor's  office  of  the  county  or  state,  veri- 
fied by  affidavit,  and  showing  clearly  for  what  services 
such  fees  or  compensation  are  claimed,  and  when  the 
same  was  rendered. '^  The  paper  filed  was  not  an  ac- 
count against  the  state  or  county  It  was,  first,  an 
an  account  of  Richard  Cowan  and  J.  S.  Hoffmeir 
against  J.  A.  McMillan  and  W.  H.  H.  Garrett,  as  con- 
stables, which  was  receipted  as  being  duly  paid  by 
the  persons  against  whom  it  was  rendered;  and,  next, 
it  was  an  assignment  by  the  constables  of  fees  in  a 
certain  case  in  justice  court  before  C.  W.  Stahl,  justice 
of  the  peace,  and  by  the  justice  of  the  peace  of  cer- 
tain alleged  fees,  said  to  amount  to  five  dollars  and 
fifty  cents,  in  the  same  case.  This  paper  is  said  to  have 
been  certified  and  duly  verified  by  Stahl,  according  to 
law.  We  do  not  know  just  what  to  infer  from  this 
statement.  Whether  certain  fees  had  been  earned  by 
him  and  the  constables,  and  that  he  verified  the  same, 
or  whether  he  certified  that  an  account  of  Cowan  and 
Hoffmeir  against  the  constables  had  been  paid,  and 
that  the  constables  and  justice  had  assigned  their  fees 
in  a  certain  case  to  the  plaintiff,  we  are  unable  to  de- 
termine. If  we  are  to  indulge  in  presumptions,  then 
it  would  seem  reasonable  to  conclude  that  he  certified 
to  and  verified  the  statements  found  in  the  paper.  If 
this  be  true,  then  no  account  has  been  filed  in  the 
auditor's  office,  as  required  by  the  section  above  quoted. 
The  paper  filed  was  simply  evidence  of  the  assignment 
of  a  claim  against  the  county,  and  not  a  claim  in  itself ; 
and,  on  such  a  showing,  a  warrant  could  not  issue. 
These  statutes  have  been  somewhat  strictly  construed. 
It  was  held  in  Labour  v.  Polk  Co.,  70  Iowa,  568,  31  N. 
Vol.  92  la— 45 
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W.  Rep.  873,  that  the  claims  for  fees  of  a  justice  must 
be  verified  by  himself,  and  that  his  successor  can  not 
make  the  certificate  and  verification  required.  The  law 
is  not  only  a  check  upon  the  officials  who  are  charged 
with  the  duty  of  auditing  and  paying  claims  presented 
against  the  municipality,  but  a  protection  to  the  public 
as  well;  and  we  think  that,  at  least,  a  substantial  com- 
pliance with  its  provisions  is  required.  Authorities  are 
cited  under  section  2610  of  the  Code,  which  provides 
that  no  action  shall  be  brought  against  the  county  on 
any  unliquidated  demand  until  the  same  has  been  pre- 
sented to  the  board  of  supervisors  and  payment  de- 
manded. But,  as  the  question  presented  by  the 
certificate  does  not  involve  a  construction  of  this 
statute,  we  need  not  review  the  cases  referred  to. 
The  first  question  presented,  then,  although  somewhat 
obscure,  must  be  answered  in  the  negative. 

The  second  question  presented  is  even  more  pecul- 
iar than  the  first.     It  is  very  clear  that  the  plaintiff  has 

no  cause  of  action  against  the  county  for  money 
3         paid  or  advanced  by  him  to    the  constable  or 

justice.  His  claim,  if  any,  is  as  assignee  of 
these  officers  for  fees  earned  by  them  for  services  in 
a  case  in  which  the  costs  were  taxed  to  the  county ; 
and  the  measure  of  his  recovery,  in  any  event,  is  not 
the  amount  of  money  advanced  by  him  to  procure  an 
assignment  of  the  claims,  but  the  amount  of  the  valid 
claims  held  by  these  officers,  and  assigned  to  plaintiff. 
Notwithstanding  the  doubtful,  uncertain,  and  equiv- 
ocal character  of  this  certificate,  we  have  considered 
the  questions  presented,  and  are  of  opinion  that 
both  of  them  should  be  answered  in  the  negativOi 
and  the  judgment  affibmed. 
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B.  P.  HoLDEN  V.  C.  Merbitt,  Appellant. 

Malicious  Prosecution.    Where  one  eomplainB  to  &  United  States 
1-2  inarshal  who  sends  an  inspector  to  him,  to  which  inspector  he  makes 

4  statements  which  lead  the  inspector  to  file  information  upon  which 
8  plaintiff  is  arrested,  it  is  a  sufficient  instigation  of  prosecution  though 
0  defendant  did  not  order  process  to  issue  or  aid  in  its  execution. 

Bake.    It  is  no  defense  that  a  postoffice  inspector  was  not  justified  In 

3  charging  an  offense  against  a  certain  section  of  the  United  States 
statutes  upon  the  statements  made  to  him  by  the  defendant. 
Newman  v,  Davis,  59  Iowa,  440,  distinguished. 

Samx.-    When  the  information  is  filed  wholly  on  what   was  told  the 

5  inspector,  it  is  discretionary  whether  what  defendant  said  to  the 
marshal  who  sent  for  the  insi>ector,  shall  be  admitted. 

Justification.    It  is  not  a  defense  that  an  attorney  was  consulted, 
7  when  he  gave  no  advice  and  simply  referred  defendant  to  the  United 
States  marshal. 

4  Same.  Nor  that  the  inspector  advised  the  inrosecutlon;  especially 
when  it  is  not  shown  that  the  case  was  fairly  and  truthfully  stated  to 

10  the  inspector. 

Malice.    A  statement  that  defendant  would  put  plaintiff  behind  the 

6  bars  if  he  did  not  go  out  of  partnership  peaceably,  is  admissible,  on 
the  question  of  malice  in  prosecuting. 

Appeal  from  Linn  District  Court. — ^Hon.  J.  H. 
Pbeston,  Judge. 

Satubday,  Deoembeb  15, 1894. 

Action  at  law  to  recover  damages  for  malicious 
prosecution.  Trial  to  a  jury,  verdict  and  judgment 
for  plaintiff,  and  defendant  appeals. — Affirmed. 

H.  M.  Remley  and  Thompson  &  Stewart  for  appel- 
lant. 

Smith  d  Clemens  and  J.  W.  Jamison  for  appellee. 

Deemeb,  J. — It  is  claimed  in  the  petition  that  the 
defendant  maliciously,  and  without  probable  cause, 
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induced  one  Eaton^  a  postoffice  inspector  of  the  United 
States  for  the  state  of  Iowa,  to  file  an  information 
before  a  United  States  commissioner  accusing  plaintiflE 
of  having  taken  from  the  postoffice  in  Central  City, 
Iowa,  about  the  second  of  July,  1891,  a  letter  or 
package  addressed  to  the  defendant,  and  of  opening 
the  same,  without  defendant's  consent,  with  the  design 
of  obstructing  the  correspondence  and  prying  into  the 
business  and  secrets  of  the  defendant,  and  with 
endeavoring  to  conceal  and  secrete  the  correspondence 
of  the  defendant.  It  is  averred  that  the  charge  was 
wholly  false,  and  without  probable  cause,  and  that, 
when  presented  to  the  grand  jury,  it  wholly  ignored  it, 
and  plaintiflE  was  discharged.  The  defendant  denies 
making  any  charge  against  the  plaintiflE  to  the  post- 
office  authorities,  and  says  that  all  he  did  was  to 
answer  inquiries  propounded  to  him  by  the  govern- 
ment inspector  who  was  investigating  the  matter,  in 
which  he  stated  that  plaintiflE  had,  without  his  knowl- 
edge and  consent,  opened  a  private  letter  addressed  to 
him,  at  Central  City,  Iowa;  that  the  statement  so 
made  was  true,  was  made  in  good  faith,  and  was 
privileged. 

In  order  to  recover,  it  was  necessary  for  plaintiflE 
to  establish  each  of  the  following  matters:  First,  that 
he  was  prosecuted  in  a  criminal  action,  substantially 
as  alleged;  second,  that  the  prosecution  was  instigated 
or  procured  by  the  defendant;  third,  that  the  prosecu- 
tion has  terminated  in  the  acquittal  or  discharge  of  the 
plaintiflE;  fourth,  that  it  was  without  probable  cause; 
and,  fifth,  that  it  was  malicious. 

It  is  insisted  on  the  part  of  the  defendant  that 
there  is  no  evidence  that  he  instigated  or  procured  the 

prosecution.  The  evidence-  shows  that  from 
1  April    1    to  July    4,   1891,    the    plaintiflE   and 

defendant  were  engaged  in  the  general  mer- 
chandising business,  at  the  town  of  Central  City,  under 
the  firm  name  of  Merritt  &  Holden.    They  did  not 
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get  along  pleasantly,  and  on  the  third  or  fourth  of  July 
dissolved  partnership.  There  is  testimony  tending  to 
show  that,  about  the  time  of  the  dissolution,  Merritt 
remarked  to  witnesses  in  the  case  ''that  Holden  had 
been  opening  his  mail,  and  he  could  prove  it,  and  that 
he  would  put  him  where  the  dogs  wouldn't  bite  him." 
Merritt  says  himself  that  shortly  thereafter  he  con- 
sulted with  the  Honorable  William  G.  Thompson  in 
regard  to  accusing  plaintiflE  of  the  crime  charged 
against  him ;  that  Thompson  told  him  to  see  Francis, 
the  deputy  United  States  marshal ;  that  he  concluded 
to  lay  the  matter  before  the  United  States  officers,  and 
went  to  see  Mr.  Francis,  and  to  him  stated  the  case; 
that  thereafter  Eaton,  the  inspector,  came  to  see  him 
and  that  he  related  the  facts,  as  he  claims  them  to  be, 
to  Eaton.  There  is  testimony  tending  to  show  that 
Francis  communicated  the  fact  that  complaint  had 
been  made  to  him  to  Eaton,  and  that  Eaton  went  to 
see  defendant  by  reason  of  this  complaint,  and  that 
Eaton,  after  hearing  the  statements  of  the  defendant, 
and  of  his  son,  filed  the  information  upon  which  plain- 
tiflE was  arrested.  There  is  also  testimony  tending  to 
show  that,  after  the  examination  of  plaintiflE  before  the 
commissioner,  defendant  said  to  the  plaintiflE,  **If  you 
had  behaved  yourself,  and  made  no  disturbance,  I 
wouldn't  have  done  anything  with  you.''  If  the  jury 
believed  this  testimony,  as  they  had  a  right  to  do, — 
although  much  of  it  was  denied  by  the  defendant, — then 
it  is  apparent  that  the  defendant  set  the  machinery  of 
the  law  in  motion;  at  least,  the  jury  was  authorized  to 
so  find.  It  need  not  be  shown  that  the  defendant 
ordered  or  directed  the  waiTant  or  process  to  issue,  or 

that  he  participated  in  its  execution.  If  he,  on 
2         his  own  motion,  gave    information    or   made 

complaint  to  the  officers  of  the  law  in  such  a 
mariner  as  that,  in  the  regular  and  ordinary  course  of 
events,   an  arrest  must  be  made,   or   will  probably 
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follow,  this  is  sufficient  to  warrant  the  jury  in  finding 
him  the  real  prosecutor.  Grant  v.  Deuel j  3  Rob.  (La.) 
17;  Dennis  v.  By  my  65  N.  Y.  385;  Walser  v.  ThieSj 
56  Mo.  89. 

Again,  it  is  insisted  that  defendant  simply  gave  to 
Eaton,  the  inspector,  a  true  statement  of  the  facts  in 
the  case,  and  left  it  with  him  to  determine  wheth- 
3  er  an  offense  had  been  committed,  and  the  pro- 
priety of  the  proceeding  with  the  charge,  and 
that  the  rule  announced  in  Newman  v.  Davis ^  58  Iowa, 
447,  10  N.  W.  Rep.  852,  wherein  it  is  said:  ''If  a  jus- 
tice  of  the  peace,  by  mistake  of  judgment,  conceives 
an  act  to  be  a  felony  which  is  not  a  felony,  and  in  con- 
sequence of  that  mistake  causes  an  innocent  person  to 
be  arrested  and  imprisoned,  the  law  will  not  hold  the 
person  who  made  the  complaint  responsible,  in  this 
form  of  action,  for  the  consequences  thereof,'* — should 
apply.  It  will  be  noticed  in  that  case  that  no  informa- 
tion was  filed  against  the  defendant  in  the  criminal 
action.  The  prosecuting  witness  simply  stated  the  facts 
to  the  justice,  who  wrote  them  in  his  docket,  and  there- 
upon issued  a  warrant  for  the  arrest  of  the  party 
charged.  The  information  in  that  case  did  not  charge 
upon  the  person  complained  against  any  specific  offense, 
nor  did  the  facts  stated  impute  any  crime.  No  infor- 
tion  was  at  any  time  filed.  The  language  above  set 
forth  from  the  opinion  related  to  this  state  of  facts, 
and  the  holding  of  this  court  was  that  the  defendant  in 
that  case  had  not  wickedly  and  maliciously  instituted 
a  prosecution  against  the  plaintiff,  charging  him  with 
a  commission  of  a  crime.  How  different  is  the  case  at 
bar.  In  this  case  an  information  was  filed  charging 
a  distinct  offense  under  the  Revised  Statutes  of  the 
United  States  (section  3892) ;  and  if  there  was  any 
mistake  or  defect,  it  was  that  the  facts  stated  to  the  of- 
ficer did  not  amount  to  a  crime  under  the  statutes  above 
referred  to.    The  case  then  comes  more  nearly  within 
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the  rule  of  Shatd  v.  Brotvnj  28  Iowa,  37,  and  Neely 
V.  DrisUll,  2  Blackf.  259. 

The  question  last  presented,  except  in  so  far  as  it 

applies  to  the  proposition  that  there  was  no  prosecution 

of  plaintiflE  for  any  crime  whatever,  relates  more 

4  particularly  to  the  questions  of  malice  and  prob- 
able  cause.    And,  if  it  can  be  said   that  the 

advice  of  the  inspector  negatives  the  idea  that  there 
was  a  prosecution  by  defendant,  then  the  rule  obtains 
that  the  statement  made  to  the  officer  must  have  been 
fairly  and  truthfully  made,  and  the  advice  given  acted 
upon  by  the  defendant.  There  was  testimony  in  the 
case  from  which  the  jury  might  and  probably  did  find, 
not  only  that  the  defendant  instituted  the  prosecution, 
as  we  have  before  stated,  but  that  he  did  it  of  his  own 
volition,  without  taking  any  advice,  and  that  he  did 
not  truthfully  state  the  facts  to  the  inspector  who  came 
to  investigate  the  case.  We  are  clearly  of  the  opinion 
that  there  was  sufficient  testimony  to  warrant  the  jury 
in  finding  that  the  defendant  instigated  the  prosecu- 
tion. 

II.  Complaint  is  made  of  several  rulings  of  the 
court  in  the  admission  and  rejection  of  testimony. 
Francis,  the  deputy  marshal,  was  asked  upon  cross- 
examination  to  state  the  conversation  had  with  defend- 
ant at  the  time  defendant  made  complaint  to  him ;  and 
the  court  would  not  permit  him  to  answer,  on  the  theory 
that  it  was  not  cross-examination.  Defendant  then 
produced  the  witness  in  his  own  behalf,  and  asked  him 
to  detail  the  conversation,  and  this  was  refused.  As 
to  the  first  ruling,  it  may  be  said  that  the  witness  had 
not  been  asked  anything  about  the  conversation,  but 
was  simply  interrogated  about  the  fact  of  def end- 

5  ant's  having  made  complaint  to  him.  While  the 
court  might,  in  its  discretion,  have  admitted  the 

whole  of  the  conversation,  yet,  in  view  of  the  whole 
Tecord,  we  do  not  think  any  prejudice  resulted  from 
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either  of  these  rulings.  The  inspector  who  filed  the 
information  said  that  he  did  not  file  the  information 
until  after  he  had  seen  the  defendant  and  learned  the 
facts  from  him,  and  there  is  no  showing  that  Francis 
detailed  any  of  the  statements  made  to  him  by  defend- 
ant to  Eaton ;  so  that  Eaton  must  have  acted  upon  what 
was  told  him  by  the  defendant  and  his  son.  The  testi- 
mony of  Francis  related,  then,  simply  to  this  question: 
Did  the  defendant  make  complaint  to  him  that  the  postal 
laws  had  been  violated! — and  not  to  the  exact  language 
of  the  complaint.  It  was  nowhere  claimed  that  Eaton, 
in  filing  the  information,  acted  upon  anything  that  was 
said  to  Francis.  The  claim  was  that  defendant,  by  call- 
ing Francis'  attention  to  the  matter,  set  the  officers  of 
the  government  to  work  to  investigate  the  matter,  and 
that  Eaton  came  to  defendant,  and  received  the  facts 
upon  which  he  acted.  The  conversation  between  the 
defendant  and  Francis  was  a  wholly  collateral  matter. 

Witness  Schaffer  was  allowed  to  testify  as  to  a 
statement   made    by  defendant,  to  the  effect  that  if 

Holden    did    not    go  out  peaceably,  and  behave 

6  himself,    he    would    put  him  behind  the  bars. 
This  testimony  was  admissible,  as  it  tended  to  show 

malice  on  the  part  of  defendant.     Defendant  testified 
that  he  first  went  to  see  Mr.  Thompson  regard- 

7  ing  the  matter  of  prosecuting  plaintiff,  and  said 
that    Thompson    advised  him  to  go  to  Francis. 

The  court,  on  motion  of  plaintiff,  struck  out  all  the 
testimony  in  regard  to  what  he  told  Thompson.  This 
ruling  was  correct.  While  Thompson  was  an  attorney, 
he  did  not  give  the  defendant  any  legal  opinion  upon 
the  facts,  and  defendant  does  not  claim  that  Thompson 
advised  him  that  the  facts  stated  amounted  to  a  crime. 
The  exact  statement  of  Thompson  was  that  **he  was 
not  sufficiently  posted  on  postal  laws  to  give  an  opin- 
ion, but  for  me  to  see  Francis.'' 

Other  rulings  are  complained  of,  which  we  have 
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examined,  and,  without  setting  them  out,  it  is  sufficient 
to  say  that  we  find  no  error. 

III.     Error  is  assigned  on  the  court's  refusal  to 

give  certain  instructions  asked  by  the  defendant.     We 

think,  that  in  so  far  as  they  announced  a  correct  rule, 

they  were  given  by  the  court  in  his  charge  to  the  jury. 

The  first  asked  was  as  follows:     **(1)  If  you 

8  find  from  the  evidence  that  the  defendant  made 
a  truthful  statement  of  the  facts  to  C.  D.  Eaton, 

and  did  not  urge  or  insist  upon  any  criminal  proceed- 
ings being  instituted,  and  that  C.  D.  Eaton,  acting 
upon  his  own  judgment,  based  upon  the  facts  so  dis- 
closed, filed  an  information,  and  a  warrant  issued 
thereupon,  under  which  plaintiflE  was  arrested,  then  you 
are  instructed  that  the  defendant  is  not  liable,  and  you 
will  find  for  the  defendant."  We  have  sufficiently 
indicated  our  views  of  the  law  announced  in  this 
instruction  in  the  first  paragraph  of  this  opinion,  and 
need  not  repeat  them  here.  From  what  we  have  said, 
it  will  appear  that  there  was  no  error  in  not  giving  it. 
We  have  already  referred  to  the  applicability  of  the  rule 
announced  in  this  instruction  to  the  facts  of  this  case, 
and  it  is  sufficient  now  to  say  that  the  court  correctly 
refused  to  give  it,  because,  if  it  is  intended  to 

9  relate  to  the  question  as  to  whether  the  defend- 
ant instigated  the  prosecution,  it  overlooks  the 

testimony  showing,  or  tending  to  show,  that  defendant, 
before  seeing  Eaton,  had  put  the  machinery  of  the  law 
in  motion  by  making  complaint  to  Francis,  the  United 
States  marshal,  and  the  other  testimony  tending  to 
show  that  the  defendant  instigated  the  prosecution,  and 
by  his  conduct  induced  Eaton  to  make  the  investiga- 
tion.    If  its  intent  was  to  announce  as  a  rule  of 

10  law  the  proposition  that  the  advice  of  Eaton  was 
a  defense,  as  advice  of  counsel  is  a  defense  to 

such  actions,   then  it  is  faulty  in  many  particulars 
apparent  upon  its  reading.    See  Center  v.  Spring^  2 
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Iowa,  393;  Acton  v.  Coffman,  74  Iowa,  17,  36  N.  W. 
Eep.  774. 

The  instructions  given  are  not  complained  of,  and 
as  they  announce  correct  rules  of  law,  and  as  there  is 
sufficient  testimony  to  support  the  verdict,  the  judg- 
ment is  AFFIBMED. 


99    714 
106    90ft 

12^  SoLLiN  Calkins,  Appellant,  v.  Chicago,  Milwaukee 

in  506  &  St.  Paul  Railway  Company. 


PleadinfiT  and  Proof.    A  verdiet  is  properly  directed  for  defendant 

3  where  an  allegation  that  engine  brakes  were  negligently  released 
while  plaintiff  was  making  a  coupling,  is  supported  solely  by  testi- 
mony that  plaintiff  can  not  tell  whether  the  brakes  were  released  or 

4  applied,  between  the  time  he  took  hold  of  the  link  and  the  happ^iing 
of  the  accident. 

Practice.    Where  the  question  whether  plaintiff  would  have  pulled  the 
pin  and  put  it  in  the  engine  is  answered:   "No,  for  there  was  no  link 

1  in  the  engine/'  it  is  proper  to  strike  all  but,  "No"  out  as  nonresiion- 
siye.  It  was,  at  any  rate,  harmless  because  the  explanation  so  made 
was  elsewhere  given. 

Samx,  on  appkal.    An    assignment  which  groups  several  points  and 

2  therefore,  compels  resort  to  the  argument  to  ascertain  what  error  is 
relied  on,  is  too  indefinite. 

Appeal  from   Lirm  District  Court. — ^HoN,  J.  H. 
Peeston,  Judge. 

Satubday,  Deoembeb  15, 1894. 

Action  for  damages  for  a  personal  injury.  Ver- 
dict and  judgment  for  defendant.  PlaintifE  appeals. — 
Affirmed. 

Thompson  d  Stuart  for  appellant. 

Mills  &  Keeler  for  appellee. 
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KiNNE,  J. — I.  The  petition  charges  that  while  plain- 
tiff entered  between  the  tender  of  the  locomotive  and 
a  freight  car  to  couple  them  together,  and  while  he  was 
in  the  act  of  making  said  coupling,  and  without  any 
negligence  on  his  part,  **the  engineer  in  charge  of  said 
engine,  carelessly,  and  recklessly,  and  without  atiy 
warning  to  plaintiff,  suffered  the  brakes  of  said  engine 
to  become  suddenly  detached  from  the  wheels,  and  in 
consequence  thereof  said  engine  and  tender  were  per- 
mitted to  back  down  with  great  force  and  violence,  by 
reason  of  which  plaintiff  was  caught  by  the  right 
hand  between  the  draught  irons  of  said  tender  and  car, 
and  three  of  his  fingers  on  said  hand  mashed^'  so  that 
they  had  to  be,  and  were,  amputated.  Defendant 
admitted  that  plaintiff  was  in  its  employ  as  a  brake- 
man,  as  claimed,  and  that  he  received  certain  injuries 
to  his  right  hand,  and  denied  all  other  allegations  of 
the  petition.  At  the  close  of  the  evidence,  and  on 
motion  of  defendant,  the  court  directed  the  jury  to  find 
a  verdict  for  the  defendant,  which  was  done,  and  a 
judgment  was  entered  thereon. 

II.  It  appears  that  on  the  night  of  April  22, 
1892,  plaintiff  was  the  head  brakeman  upon  a  freight 
train  on  defendant's  road  which  was  going  north  from 
Ottumwa.  The  train  stalled  while  going  up  a  steep 
grade  called  **Haysville  Hill,''  just  south  of  the  station 
of  that  name.  When  the  train  stopped,  plaintiff  went 
back,  cut  off  eight  cars,  and  the  engine  pulled  them 
into  Haysville.  After  setting  these  cars  out,  the  con- 
ductor remained  at  the  switch,  while  plaintiff  went 
back,  with  the  engine,  to  get  the  remainder  of  the 
train.  In  backing  down,  steam  was  shut  off  when  the 
engine  got  upon  the  grade,  and  it  moved  by  its  own 
momentum,  checked  occasionally  by  the  air  brakes, 
and  came  to  a  full  stop  about  ten  feet  away  from  the 
cars  standing  upon  the  grade.  Plaintiff  went  forward 
to  make  the  coupling.    The  link  and  pin  had  been  left 
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in  the  head  freight  car.  When  uncoupling  the  train 
at  that  place  the  pin  had  stuck,  and  plaintiff  pulled  the 
one  in  the  forward  car.  On  returning  to  couple  the 
engine,  he  made  no  attempt  to  remove  this  pin  and  link 
and  to  place  it  in  the  drawbar  of  the  tender,  but,  hav- 
ing his  lantern  on  his  arm  and  heavy  mittens  on  his 
hands,  he  said  to  the  engineer,  * 'About  ten  feet  back, 
Dave,'^  and  at  the  same  time  gave  him  a  *'slow''  signal 
with  his  lantern.  The  engineer  backed  slowly,  and, 
when  within  three  or  four  feet  of  the  cars,  plaintiff 
stepped  in,  took  hold  of  the  link  to  guide  it  into  the 
pocket  of  the  drawbar,  and  was  caught  by  the  hand, 
and  three  fingers  mashed.    Plaintiff,  as  a  wit- 

1  ness,  was  asked,  **  Would  you  have  pulled  the 
pin  in  the  dead  car,  and  put  it  in  the  engine! ^^ 

He  answered,  '*No,  sir;  I  would  not,  for  there  was  no 
link  in  the  engine.'^  The  court,  on  motion  of  the 
defendant,  struck  out  all  after  the  words,  **No,  sir,"  of 
which  plaintiff  complained.  The  responsive  part  of 
the  answer  was  permitted  to  stand.  The  balance  was 
in  the  nature  of  an  explanation  or  reason,  and  not 
called  for  by  the  question.  Besides,  this  witness  had 
already  given  the  same  reason;  so,  in  any  event,  plain- 
tiff could  not  have  been  prejudiced. 

III.  Other  alleged  errors  in  rulings  upon  the 
admission  of  testimony  can  not  be  considered,  as  the 

assignment  of  errors  is  not  sufficiently  specific. 

2  The  assignment  relates  to  many  different  rulings, 
and  they  are  grouped  together  in  this  assign- 
ment. It  is  impossible  to  know  what  particular  error 
is  relied  upon,  except  by  a  resort  to  the  argument. 
Code,  sec.  3207;  Smola  v.  McCaffrey ^  83  Iowa,  761,  50 
N.  W.  Rep.  16. 

IV.  The  negligence  charged  is  in  suffering  the 
brakes  on  the  engine  and  tender  to  become  suddenly 
detached  from  the  wheels,  in  consequence  of  which  the 
engine  and  tender  were  permitted  to  back  down  with 
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great  force  and  violence.  The  theory  of  plaintiffs  seems 
to  be  that  by  releasing  the  brakes  the  engine  was  per- 
mitted to  back  down  too  suddenly;  its  speed  being 
accelerated  by  its  weight,  and  the  fact  that  it  was  going 
down  grade.  The  only  testimony  introduced  relating 
to  the  manner  in  which  the  injury  was  caused  was  that 
of  plaintiff.    We  quote  a  portion  of  his    evidence. 

*' When  I  gave  the  signal  the  engineer  commenced 
3         to  back  up.     Slowly.     I  don't  know  whether  he 

used  steam  or  not.  I  could  not  say  whether  the 
engineer  used  any  steam  from  the  time  he  stopped  the 
engine  until  the  accident  occurred.  I  have  no  knowl- 
edge of  that.  But  I  know  that  when  I  gave  this  order 
he  commenced  to  back  slowly.  It  kept  getting  a  httle 
slower  until  about  four  or  six  inches,  I  should  judge. 
After  it  got  started  nicely  it  commenced  to  get  a  little 
slower.  Its  motion  all  the  time  was  slow.  As  it  drew 
near  I  stepped  in  where  I  could  reach  it  handily.  Then 
they  came  together  with  a  good  deal  quicker  force.  The 
engine  did  not  stop  at  all  from  the  time  it  started  until 
the  accident  occurred.  I  am  sure  of  this.  ♦  ♦  ♦ 
From  the  time  he  stopped  there,  ten  feet  away,  I  don't 
know  whether  he  used  any  steam  or  not.  I  don't  know 
whether  he  used  the  air  brakes  or  not,  but  I  could  hear 
the  air  brakes  being  used.  The  engineer  or  the  fireman 
used  the  air  brakes.  I  could  tell  they  were  using  it, 
because  I  could  hear  the  noise,  and  I  could  see  the  brake 
shoes  on  the  tender  draw  up  once  in  a  while  and  relax. 
They  are  the  pieces  of  iron  that  press  against  the  wheels 
and  stop  them.  They  drew  up  and  relaxed  as  if  he  was 
applying  the  air  slightly.  I  don't  know  whether  he 
was  using  the  air  just  before  the  accident  or  not.  I 
could  hear  him  using  it  in  some  way.  This  was  both 
before  and  after  I  took  hold  of  the  link.  I  don't  know 
whether  he  was  using  it,  releasing  it,  or  setting  it.  I 
could  hear  a  kind  of  a  sob.  Well,  I  should  say  that  he 
was  using  it  in  some  way.    I  heard  it  just  before  and 
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after  the  accident.  I  could  not  tell  whether  this  indicated 
that  the  air  was  being  applied  or  let  off.  I  donH  know 
whether  the  engineer,  from  the  time  I  took  hold  of  the 
link  until  the  time  of  the  accident,  applied  the  air, 
or  let  it  off.  I  don't  remember  now.  I  don't  know 
whether  he  applied  or  let  off  steam,  or  whether  he  used 
steam  or  not."  From  this  evidence,  it  does  not  appear 
that  the  accident  was  caused  by  reason  of  the  acts 
charged,  nor  it  it  shown  that  there  was  any  fault  or 
negligence  on  part  of  the  defendant.     The  petition 

charges  that  the  brakes  were  released  after  plain- 
4         tiff  had  entered  between  the  tender  and  the  car, 

and  had  taken  hold  of  the  link.  In  his  testi- 
mony, plaintiff  says  he  could  not  tell  whether  the 
engineer,  from  the  time  he  (plaintiff)  took  hold  of  the 
link  until  the  accident  happened,  applied  the  air,  or  let 
it  off.  He  thus  failed  to  establish  his  cause  of  action, 
and  the  trial  court  properly  directed  a  verdict  for  the 
defendant. 

In  view  of  the  disposition  we  have  made  of  the 
case,  it  is  not  necessary  that  we  should  pass  upon  the 
questions  presented  in  defendant's  motion.  Affiemed. 


William  Culton  v.  James  O.  Gilohbist,  Appellant. 

Lea49e :  Wliat  Constitutes.  Plaintiff  answered  a  proposition  to  lease 

1  ''I  will  accept  your  offer  to  lease  to  you  at  $200  per  year  for  three 
or  five  years  as  you  choose."    Defendant  answered,  "make  out  lease 

2  for  place  for  five  years  at  $200  per  year/'  He  also  said  in  this  letter 
that  he  would  like  to  bnild  on  a  cookroom,  with  privilege  to  remova 
it.    Plaintiff  recognized  that  a  lease  for  five  years  existed.     Held, 

3  these  letters  made  a  lease,  and  the  request  as  to  the  cookroom  did 
not  attach  a  condition  to  defendant's  acceptance. 

Appeal  from  Carroll  District  Court. — Hon.  C.  D.  Gold- 
smith, Judge. 

Satubday,  Deoembee  15, 1894. 
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AoTiOK  to  recover  the  rental  value  of  a  farm,  and 
for  damages.  Verdict  and  judgment  for  plaintiff. 
Defendant  appeals, — Beversed. 

F.  M.  Powers  for  appellant. 

J.  H.  Ingwersen  and  A.  P.  McOuirk  for  appellee. 

KiNNE,  J. — ^I.  Plaintiff,  the  owner  of  certain  real 
estate,  claims  that  defendant  wrongfully  holds  posses- 
sion of  the  same,  and  demands  judgment  for  its  rental 
value,  and  for  damages.  Defendant  admits  plaintiff's 
ownership  of  the  land,  and  denies  all  other  claims  of 
plaintiff.  He  also  claims  to  be  in  possession  of  the 
land  by  virtue  of  a  written  lease  with  plaintiff  for  five 
years  from  March,  1892,  and  avers  that  said  lease  is 
embraced  in  certain  letters  which  passed  between  them, 
and  says  that  he  has  paid  one  hundred  dollars  on  the 
rent,  being  all  that  was  due  at  the  commencement  of 
this  action.  Plaintiff  denies  any  lease,  and  denies  that 
defendant  has  paid  any  rent  for  the  use  of  said  premises. 

II.  The  only  question  we  need  to  determine  is  as 
to  whether  a  contract  existed  between  these  parties 
leasing  the  land,  as  claimed  by  the  defendant. 
1  The  learned  district  judge  disposed  of  the  case 

on  the  theory  that  the  letters  in  evidence  did  not 
show  that  such  a  contract  existed.  In  this,  we  think, 
he  was  in  error.  February  1,  1891,  plaintiff  wrote  a 
letter  to  defendant,  in  which  he  said:  ^'I  will  rent  for 
the  present,  and  I  will  rent  to  you  in  preference  to  any 
man  out  there,  because  I  think  you  have  taken  as  well 
on  my  place  as  you  could.  I  think  you  have  taken  as 
good  care  of  my  farm  as  I  could  myself,  but  1  will  give 
you  a  decided  answer  next  summer.''  August  2,  1891, 
defendant  wrote  plaintiff  as  follows:  ^^I  thought  I 
would  write  you  in  regard  to  the  place.  If  you  want 
to  lease  it  to  me,  and  you  are  not  ready  to  come  out 
BOOU;  I  will  make  you  an  offer  for  it,  and;  if  you  con- 
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elude  to  let  me  have  it,  would  like  to  do  the  fall  plow- 
ing this  fall/'  August  9, 1891,  plaintiff  writes  defend- 
ant: **I  think,  Mr.  Gilchrist,  that  $150  per  year  is  too 
small.  I  think  it  is  well  worth  $200  per  year.  You  can 
make  me  an  offer  to  lease  or  buy,  and  I  will  let  you 
know.''  August  17,  1891,  defendant  wrote  plaintiff 
thus:     '*In  answer  to  your  proposition  to  lease  or  sell, 

1  will  give  you  $200  per  year  for  five  years,  or  will  give 
you  $25  per  acre  for  the  place,  in  yearly  payments  of 
$500  per  year,  at  six  per  cent  interest  until  paid.  I 
would  like  to  buy  your  farm,  but  would  rather  lease  for 
a  few  years  more;  then  can  make  larger  payment 
down.     *    *    * 

**If  either  of  these  proposals  meet  with  favor,  you 

will  please  let  me  know;  if  not,  please  name  your 

terms,  and  perhaps  we  can  come  together."  Au- 

2  gust  23,  1891,  plaintiff  writes:     ''Your  letter  of 
17th  came  to  hand,  in  answer  to    my  letter 

to  sell  or  lease.  ♦  *  *  j  y^  accept  your  offer  to 
lease  to  you  at  $200  per  year  for  three  or  five  years,  as 
you  choose.  ♦  ♦  ♦  i  ^in  lease  to  you  for  three  or 
five  years,  as  you  prefer,  for  $200  per  year,  in  two  pay- 
ments, first,  by  September;  second  payment,  first  Feb- 
ruary each  year."  September  3,  1891,  defendant 
writes:  ''Yours  of  the  17th  August  is  at  hand,  and 
would  say  you  can  make  out  lease  for  place  for  five 
years,  at  $200  per  year,  to  be  paid  in  September  and 
February  of  each  year."  November  6,  1891,  plaintiff 
writes:  "You  have  rented  my  place  for  five  years, 
from  March  1,  1892,"  and  tells  him  to  go  ahead  and 
attend  to  business,  that  it  is  all  right,  and  also  speaks 
of  making  certain  improvements  on  the  •  house.  Feb- 
ruary 7,  1892,  plaintiff  writes  his  attorney  a  letter  in 
which  he  says,  "About  six  months  ago  I  promised  to 
rent  my  farm  for  five  years,  for  $200  per  year,  to  the 
present  renter,"  and  says  his  wife  was  dissatisfied  with 
the  arrangement.    It  is  said  that  this  letter  was  ob- 
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jected  to,  but  we  do  not  find  any  record  of  that  fact; 
but,  however  that  may  be,  we  think  these  letters  show 
an  explicit  proposition  to  rent  the  land  for  three  or  five 
years,  at  defendant's  election.  The  terms  and  condi- 
tions were  specified,  and  the  offer  was  accepted  without 
conditions  by  defendant  in  his  letter  of  date  of  Septem- 
ber 3, 1891.  In  that  letter,  in  addition  to  what 
3  has  heretofore  been  set  out  is  the  following: 
*'Mr.  Culton,  the  reason  I  ask  for  the  place  for 
five  years  is,  I  would  like  to  put  a  small  cookroom  at^ 
the  south  side,  so  we  could  have  some  place  to  cook, 
wash,  as  it  is  very  hard  for  my  wife  to  only  have  one 
room.  We  have  stood  it  quite  awhile  through  hot 
weather.  I  would  like  to  do  this  myself,  if  in  the  lease 
you  will  give  me  the  privilege  of  taking  the  same  away* 
providing  I  do  not  buy."  It  is  contended  that  these 
words  attached  a  condition  to  the  acceptance  of  the 
plaintiff's  proposition,  and  never  have  been  acceded  to 
by  plaintiff;  that  the  contract  of  lease  was,  in  fact_ 
never  consummated.  Now,  it  seems  to  us  that^all  that 
is  said  about  this  cookroom,  and  the  taking  it  away  is 
a  mere  request,  which  plaintiff  might  comply  with  or 
not  at  his  election.  The  acceptance  was  complete  and^ 
absolute,  and  depended  in  no  way  upon  the  matter  re^ 
lating  to  this  cookroom.  No  question  arises  in  this 
case  as  to  a  withdrawal  of  the  offer  before  acceptance, 
or  as  to  the  receipt  of  the  letter  accepting  the  offer 
within  a  reasonable  time  after  the  offer  was  made. 
Indeed,  it  appears  that  plaintiff  himself  treated  the 
contract  as  consummated,  as,  two  months  after  the 
defendant's  letter  accepting  his  proposition  was  written, 
he  wrote  defendant,  stating  that  he  (defendant)  had 
rented  the  place  for  five  years  from  March  1,  1892.  As 
to  what  constitutes  a  contract  under  such  circum- 
stances, see  Moore  v.  PiersoUj  6  Iowa,  279,  and  Farrier 
V.  Storer,  63  Iowa,  484,  19  N.  W.  Rep.  288.  The  judg- 
ment below  must  be  bevebsed. 
Vol.  92  la— 46 
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Lulu  B.  Shaw  v.  Claud  H.  Shaw,  Appellant. 

Temporary  Alimony.    An  application  for  temporary   alimonj    is 

1  resisted,  a  sworn  answer  asserting  that  defendant  has  obtained  a 
divorce  in  a  sister  state,  while  a  good  faith  resident  of  said  state,  and 

2  setting  out  the  decree.  A  sworn  reply  alleges  that  the  divorce  was 
fraudulently  obtained.  Held,  there  can  be  no  allowance  for  tempo- 
rary alimony  unless  ihe  marital  relation  be  admitted  or  proven.  Said 
sworn  reply  without  more  did  not  overcome  the  answer  and  the  pre- 

3  sumption  raised  by  tiie  decree.  The  application  should  not  be  grant- 
ed until  the  decree  is  in  some  manner  set  aside,  or  facts  shown  here 
that  render  it,  presumably,  invalid. 

Appeal  from  Monroe  District  Court. — Hon.  W.  D. 
TisDALE,  Judge. 

Monday,  December  17,  1894. 

Application  for  an  allowance  of  temporary  ali- 
mony. Allowance  of  one  hundred  and  ten  dollars 
ordered  paid  plaintiff.     Defendant  appeals.— ^iJerer^erf. 

Plaintiff  filed  her  petition,  in  which  she  alleged 
that  she  was  married  to  defendant  in  January,  1889,  in 
Wapello  county,  Iowa;  that  in  June,  1889,  a  son  was 
born  as  the  fruit  of  said  marriage,  who  is  living  and 
being  supported  by  her;  that  defendant,  without  just 
cause  of  excuse,  abandoned  and  left  her  within  twelve 
hours  after  their  marriage,  and  has  ever  since  absented 
himself  from  her;  that  she  was  pregnant  by  defendant 
at  the  time  of  said  marriage,  which  defendant  well 
knew,  but,  to  shield  himself  from  punishment  for  seduc- 
tion, he  fraudulently  promised  and  agreed  that,  if  plain- 
tiff would  marry  him,  he  would  be  a  faithful  and  dutiful 
husband  to  her;  that,  relying  upon  said  promises,  she 
consented  to  enter  into  the  marriage  contract ;  that,  in 
truth,  the  defendant  at  the  time  merely  intended  to 
marry  her  to  protect  himself,  and  did  not  expect  to  live 


Digiti 


ized  by  Google 


Oct.  1894]  Shaw  v.  Shaw.  723 

with  her  as  his  wife.  She  also  avers  that  she  is  with- 
out means  to  support  herself,  and  that  he  has  never 
contributed  anything  to  the  support  of  her  child  or  her- 
self, and  declares  his  determination  not  to  live  with  her. 
Other  necessary  allegations  are  made,  and  alimony 
claimed  in  the  sum  of  three  thousand  dollars.  The 
defendant,  answering  the  petition,  admits  the  marriage, 
but  says  it  was  procured  through  force,  fraud,  and 
threats  of  plaintiff  and  her  relatives  and  friends ;  admits 
that  he  left  her,  and  has  ever  since  lived  apart  from 
her,  and  denies  all  other  allegations  of  the  petition. 
For  an  affirmative  defense  and  a  plea  in  abatement,  he 
avers  that  for  several  years  prior  to  said  marriage,  and 
afterward,  until  about  April,  1892,  he  lived  in  Mahaska 
county,  Iowa;  that,  about  said  date,  he  took  up  his 
permanent  residence  in  Dickenson,  Stark  county,  N. 
D.,  which  has  ever  since  been  his  permanent  place  of 
abode,  and  that  he  expects  to  continue  it  as  such  here- 
after; that  on  July  16,  1892,  he  instituted  proceedings 
in  the  district  court  of  said  county  and  state  against 
plaintiff  for  a  divorce  and  annulment  of  said  marriage, 
and,  she  being  a  nonresident  of  said  state,  notice  of 
said  action  was  duly  served  by  publication  in  a  news- 
paper, as  required  by  the  statute  of  said  state,  and  a 
copy  of  the  complaint  and  summons  was  sent  to  her  by 
registered  letter  mailed  to  Albia,  Iowa,  as  provided  by 
the  statutes  of  said  state,  and  as  directed  by  said  court ; 
that,  upon  completed  service  of  said  summons  and 
notice,  the  cause  was  heard,  and  the  defendant  made 
default;  and  on  December  19,  1892,  a  decree  was 
entered  granting  plaintiff  a  divorce  from  defendant, 
and  said  marriage  annulled,  and  defendant  freed  from 
all  obligations  arising  by  reason  of  said  marriage. 
Other  allegations  were  made  relating  to  his  property, 
which  are  not  material  to  the  questions  presented  on 
this  appeal.  In  a  reply,  plaintiff  sets  out  a  copy  of  the 
petition  and  decree  in  the  divorce  suit,  from  which  it 
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appears  that  the  petition  charged  that  the  defendant 
therein  procured  plaintiflE's  consent  to  said  marriage  by 
false  representations  and  charges  that  he  had  seduced 
her;  that  he  was  made  intoxicated  by  her  friends,  and 
was  so  when  said  marriage  took  place;  that  under  the 
threat  of  being  prosecuted  for  seduction,  a  crime  of 
which  he  was  not  guilty,  he  was  induced,  to  marry  the 
defendant;  that,  at  and  prior  to  said  marriage,  defend- 
ant was  a  woman  of  loose  character  and  unchaste,  and 
was  then  pregnant  by  another  man.  The  defendant 
therein,  being  the  plaintiff  herein,  in  said  reply  denies 
all  of  the  allegations  upon  which  said  divorce  was 
granted,  and  avers  that  said  decree  was  obtained 
through  fraud  on  part  of  the  plaintiff  therein ;  that  the 
Dakota  court  had  no  jurisdiction  of  the  parties;  that 
the  plaintiff  therein  was  not  a  good  faith  resident  of 
said  state  before  the  divorce  was  granted;  and  that  the 
decree  was  fraudulently  procured  upon  false  charges 
and  testimony,  known  to  be  such  to  said  plaintiff  at 
the  time.  On  the  application  of  plaintiff  herein  for 
temporary  alimony,  the  court  ordered  that  plaintiff  be 
allowed  the  sum  of  one  hundred  and  ten  dollars,  and 
made  an  order  for  the  payment  of  the  same.  From 
this  action  of  the  court  the  defendant  appeals. 

Daniel  Anderson  and  D.  M.  Anderson  for  appellant. 

T.  B.  Perry  for  appellee. 

KiNNE,  J. — I.  This  case  presents  the  question  as 
to  whether  an  allowance  for  temporary  alimony  can 
properly  be  made  in  a  case  where  the  existence  of  the 
marriage  relation  is  neither  admitted  nor  proven.  As 
a  general  rule,  the  allowance  of  alimony,  either  tem- 
porary or  permanent,  is  based  upon  the  existence 
of  the  marital  relation;  and,  if  such  relation  is  not 
admitted  or  established  by  satisfactory  evidence,  there 
can  be  no  allowance  made.    McFarlar^v.  McFar- 
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land,  51  Iowa,  567,  2  N.  W.  Rep,  269;  York  v. 
York,  34  Iowa,  530;  Smith  v.  Smithy  61  Iowa,  140,  15 
N.  W.  Rep.  867;  Blythe  v.  BJythe,  25  Iowa,  268;  Wil- 
son V.  Wilson,  49  Iowa,  545;  Schouler,  Husb.  & 
1  Wife,  sections  551-553 ;  2  Bish.  Mar.  &  Div.,  sec- 

tion 924.  In  this  case  the  relation  is  not  admit- 
ted, and  unless  it  has  been  proven  to  exist,  by  satisfac- 
tory evidence,  the  court  below  erred  in  making  the^ 
order.  The  question  suggests  itself  as  to  whether  this 
relation  must  be  conclusively  established,  or  may  the 
court  make  an  allowance  for  temporary  alimony  when 
the  pleadings  and  other  proofs  adduced  presumptively 
establish  the  existence  of  this  relation  I  This  question 
has  received  attention  from  able  courts,  and  the  rule 
stated  that  the  court  has  the  power,  from  the  plead- 
ings, aflSdavits,  and  other  proofs  presented  to  it,  to 
pass  upon  the  question  for  the  purposes  of  the  applica- 
tion, and  is  not  bound  by  the  allegations  of  the  petition 
and  the  denials  of  the  answer,  if  other  proofs  submit- 
ted to  it  make  out  a  fair  presumption  of  the  fact  of  the 
existence  of  the  marriage  relation.  Brinkley  v.  Brink- 
ley,  50  N.  Y.  194;  Collins  v.  Collins,  71  N.  Y.  273; 
Bardinv,  Bardin,  56  N.  W.  Rep.  (S.  D.)  1069;  Free- 
man  v.  Freeman,  23  Atl.  Rep.  (N.  J.  Ch.)  113.  This 
rule  has  been  applied  in  the  following  cases:  Where  the 
applicant  was  alleged  to  have  had  another  husband 
living,  with  whom  a  marriage  contract  existed,  though 
the  applicant  had  reason  to  believe,  and  did  believe, 
that  the  former  husband  was  dead;  and  where  it  was 
contended  that  though  the  applicant  had  a  husband  by 
a  prior  marriage  living,  still  such  marriage  was  void, 
because  of  incapacity  of  one  of  the  contracting  parties. 
We  have  found  no  case  where  the  facts  were  like  the 
case  at  bar  where  the  rule  has  been  applied.  We  dis- 
cover no  reason,  however,  why  the  rule  should  not  be 
held  applicable  to  the  case  at  bar.  What,  then,  is  the 
situation  1    The  existence  of  the  marriage  relation  is 
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denied.  The  fact  that  it  does  not  exist  is  established, 
prima  facie  at  least,  by  the  proceedings  and  decree  of 
the  North  Dakota  court.  That  decree,  so  far  as  this 
record  discloses,  was  duly  rendered.  The  court  had 
jurisdiction  of  both  the  subject-matter  and  of  the  par- 
ties. There  is  no  claim  even  that  a  copy  of  the  sum- 
mons and  complaint  was  not  served  upon  and  received 
by  the  defendant  therein  in  ample  time  for  her  to  have 
made  defense  to  the  action  had  she  seen  fit  so  to  do. 
No  question  is  made  as  to  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  action.  Its  jurisdiction 
over  the  persons  is  denied,  because  it  is  alleged  that 
the  plaintiff  therein  was  not  a  resident  of  the  state  of 
North  Dakota,  in  good  faith,  prior  to  the  time  the 
decree  was  entered.  Not  a  particle  of  proof  is  adduced 
to  sustain  this  claim  except  as  it  is  set  out  in  the  reply, 
which  is  verified.  The  answer,  which  pleaded  the 
decree,  notice,  and  other  facts,  was  also  verified;  and 
therein  the  fact  of  the  necessary  residence  was  expressly 
set  forth.  The  claim  of  the  defendant  herein  as  to  his 
residence  in  North  Dakota  finds  support  in  the  pro- 
ceedings, findings,  and  decree  of  the  Dakota  court, 
while  plaintiff's  claim  in  that  respect  has  no  support 
except  in  the  allegations  of  her  reply.  Surely,  it  can 
not  be  claimed  that,  under  such  circumstances,  the 
claimed  want  of  jurisdiction  over  the  parties  has  been 
made  out  by  a  fair  presumption  from  the  proofs 
adduced.  Her  sworn  statement,  without  more,  can  not 
overcome  defendant's  sworn  answer  and  the  presump- 
tions arising  from  a  solemn  decree  rendered  in  due 
form  of  law.  Plaintiff  herein  also  attacks  the  decree  of 
the  North  Dakota  court  as  having  been  obtained  by 
fraud  and  false  testimony.  No  evidence  is  adduced  by 
her  to  sustain  this  claim  except  her  sworn  reply.  That 
can  not  be  held  sufficient  to  overcome  the  sworn  aver- 
ments of  the  answer  and  the  recitals  of  the  decree.  In 
this  case,  as  in  VanOrsdal  v.   VanOrsdal^  67  Iowa,  35, 
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24  N.  W.  Eep.  579,  there  is  no  suflBcient  evidence  that 
the  divorce  was  obtained  by  fraud  or  false  testimony. 
It  follows,  therefore,  that  the  North  Dakota  decree,  so 
far  as  this  proceeding  is  concerned,  must  be  treated  as 
a  binding  and  a  valid  decree  of  divorce.  Such  being 
the  case,  it  is  manifest  that  the  marriage  relation  did 
not  exist  between  these  parties  when  this  suit  was  com- 
menced, nor  when  the  application  was  made  for  an 
allowance  of  temporary  alimony.  This  court  has  recog- 
nized that,  even  in  the  absence  of  a  statutory  provision 
therefor,  a  marriage  may  be  decreed  void  for  fraud  and 
force  which  induced  its  consummation.  Wier  v.  Stilly 
31  Iowa,  110. 

The  decree,  then,   being  valid  in  North  Dakota, 

until  set  aside  or  modified   by  proper  proceedings, 

should  also  be  treated  as  binding  here,  so  far  as 

2  this  proceeding  is  concerned.     Such  being  the 
case,  this  action  is  in  the  nature  of  a  proceeding 

to  set  aside  a  voidable  decree  of  divorce,  and  we  have 
held  that  in  such  a  case  no  allowance  for  temporary  ali- 
mony can  be  made.  McFarland  v.  McFarlandy  51 
Iowa,  567,  2  N.  W.  Rep.  269;  Wilson  v.  Wilson^  49 
Iowa,  544.  In  both  of  those  cases  we  held  that  a 
decree  of  divorce  was  not  void,  but,  at  best,  only  void- 
able; and  in  the  Wilson  case  it  was  said:  ^'The  decree 
of  divorce  which  it  is  sought  to  vacate  and  set  aside  is 
prima  fade  binding  upon  the  parties;  and  until,  upon  a 
hearing,  it  appears  that  it  should  be  set  aside  for  fraud 
or  want  of  jurisdiction,  the  marriage  relation,  which  is 
essential  to  support  orders  of  this  kind,  does  not 
appear  to  exist."  We  are  not  deciding  as  to  what 
effect  the  decree  would  have  if,  on  a  final  hearing,  it 
should  appear  that  it  was  entered  without  jurisdiction 
or  upon  false  testimony.  Nor  as  to  whether  such  a 
decree  can  be  collaterally  attacked.    As  to  these 

3  matters,  see  Neff  v.  Beauchampy  74  Iowa,  94, 
36  N.  W.  Rep.  905.    What  we  hold  is  that  until 

the  decree  of  the  North  Dakota  court  is  modified  or 
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set  aside  by  proper  proceedings,  or  adjudged  by  a  com- 
petent court  in  this  state,  upon  a  full  hearing,  to  be 
unvailable  as  a  defense,  plaintiflE  should  not  be  allowed 
alimony  pendente  litey  unless  such  facts  are  established, 
upon  the  hearing  on  the  motion  for  temporary  ali- 
mony, as  can  be  fairly  said  to  presumptively  show  the 
invalidity  of  the  North  Dakota  decree.  Such  a  case 
was  not  made  in  the  court  below.  Kiefer  v.  Kiefefj 
36  Pac.  Rep.  (Col.  App.)  621.  Not  having  brought 
herself  within  the  rule  we  have  laid  down,  plaintiflE  was 
not  entitled  to  a  decree  allowing  temporary  alimony. 
For  the  reasons  given,  the  cause  must  be  bevbbsed. 


O.  S.  Gabbetson,  Appellant,  v.  Febball  &  Hawkins 

1^  ^^i  Bbothebs  et  al. 

~92     728', 

135    205'       Bee   Judioats.    A  nonresident  who  assigns  a  right  of  action  npon  a 

1  bond  simply  in  order  that  such  action  may  be  prosecuted  is  boond  by 

2  the  result  of  a  suit  btonght  upon  the  bond  by  the  assignee. 

Practice*     Where  evidence  warrants  a  directed  verdict,  error  in  order- 

3  ing  trial  to  be  to  the  court,  is  without  prejudice. 

Same.    Where  matters  in  bar  <md  in  abatement  are  pleaded,  a  judgment 

4  which  does  nofc  state  upon  which  plea  is  founded,  is  presumed  to  be 
based  upon  the  matter  in  bar.    Code,  2851. 

Sams:  on  appeal.    An  appeal  is  taken  from  a  judgment,  later,  from 

5  another  that  such  judgment  sustains  a  plea  of  res  judicata.  Held,  on 
the  second  appeal,  no  facts  involved  in  the  firsfc  will  be  taken  judicial 
notice  of. 

Appeal  from  Mahaska  District   Court. — ^HoN.  A.  R. 
Dewey,  Judge. 

Monday,  Deoembeb  17,  1894. 

AoTiOK  on  an  indemnifying  bond.    Judgment  for 
defendants,  and  the  plaintiff  appeals. — Affirmed. 

Merritt  d  Bunting  and  Jas.   Carroll  for  appellant. 

Bolton  d  McCoy  and  Lacey  <&  Lacey  for  appellees. 
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Gbangeb,  C.  J. — ^The  defendant  firm,  Ferrall  & 
Hawkins  Brothers,  was  a  judgment  creditor  of  W.  0. 
and  L.  P.  Garretson  and  by  virtue  of  an  execution 
levied  upon  a  stock  of  merchandise  upon  which  W.  0. 
and  L.  P.  Garretson  had  made  to  plaintiflE  in  this  suit, 
O.  S.  Garretson,  a  chattel  mortgage.  After  the  levy, 
Ferrall  &  Hawkins  Brothers  made  to  O.  S.  Garretson 
an  indemnifying  bond,  and  the  merchandise  was  sold, 
and  the  proceeds  paid  to  Ferrall  &  Hawkins  Brothers, 
and  this  suit  is  by  0.  S.  Garretson  on  the  bond.  A 
defense  to  the  action  is  that  plaintiflE  is  estopped  to 
maintain  this  suit  because  of  an  action  in  his  interest 
on  said  bond  by    one    0.    L.    Garretson,  the 

1  defense  being  pleaded  as  follows:  ^*That  said 
0.   S.  Garretson  transferred  the  said  cause  of 

action  to  the  said  0.  L.  Garretson  for  the  purpose  of 
bringing  suit  upon  it  in  this  state,  because  of  the  fact 
that  C.  L.  Garretson  was  a  resident  of  Iowa,  and  0.  S. 
Garretson  was  a  resident  of  New  York;  that  the  said 
cause  of  action  on  the  part  of  0.  L.  Garretson  was 
brought  for  the  benefit  of  O.  S.  Garretson,  and  in  his 
behalf  and  for  him,  and  not  for  the  benefit  of  0.  L. 
Garretson.''  It  is  true  that  C.  L.  Garretson  did  insti- 
tute an  action  on  the  bond  in  this  state;  that  an  issue 
was  formed,  and  a  trial  had,  resulting  in  a  verdict  for 
the  defendant  by  direction  of  the  court,  on  which 
judgment  was  entered.  O.  8.  Garretson  was  a  witness 
in  the  suit  on  the  bond  brought  by  0.  L.   Gar- 

2  retson,  and  he  is  also  a  witness  in  this  suit.  No 
other  conclusion  could  be  drawn  from  his  testi- 
mony than  that  he  never  intended  to  convey,  by  his 
assignment  to  C.  L.  Garretson,  any  property  interest 
in  the  bond,  but  simply  a  right  to  maintain  an  action 
thereon  for  his  (C.  L.  Garretson's)  benefit.  He  was 
asked  why  he  sold  the  chattel  mortgage  claim  to  0.  L. 
Garretson,  and  he  answered:  '^Because  he  resided  in 
Iowa,  and  could  attend  to  the  matter  better  than  I 
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could.''  He  stated  that  tbe  consideration  for  the 
assignment  was  nominal,  and  **no  money  was  received 
or  credited.''  He  stated,  in  answer  to  a  question:  **I 
am  now  the  owner  of  said  note  and  account,  and 
always  have  been,  except  that  I  once  assigned  the 
right  of  action  upon  said  note  and  account  by  direction 
of  my  attorney  in  Iowa,  and  the  same  was  afterward 
returned  to  me,  retransf erred  to  me."  He  was  then 
asked  to  explain  more  fully  what  it  was  that  he  as- 
signed, and  he  answered:  *^I  only  assigned  a  right  of 
action  under  the  bonds  and  papers  in  this  case.  I 
assigned  such  right  by  and  in  a  written  instrument  sent 
me  by  my  attorney  in  Iowa.  I  did  not  assign  the  note 
or  the  mortgage  referred  to  in  said  deposition  to  the  said 
0.  L.  Garretson."  He  was  then  asked  to  state  what 
he  did  assign,  which  he  called  ''a  right  of  action  upon 
said  note  and  mortgage,"  and  he  answered:  *'What  I 
did  assign  to  C.  L.  Garretson  was  a  right  to  prosecute 
the  bond  given  by  Ferrall  &  Hawkins  Brothers  to  the 
sheriff,  being  the  same  claim  for  which  action  is 
brought.  " 

The  record  shows  that,  after  the  jury  was  impan- 
eled, the  court,  on  suggestion  of  defendant's  counsel, 
^'directs  the  hearing  of  and  determination  of  the 
3  plea  of  abatement,  and  estoppel  on  the  question 
of  res  adjudicata  to  be  first  tried  to  the  court  as 
a  law  issue."  It  is  urged  that  the  question  of  a  prior 
adjudication  was  one  for  the  jury,  and  that  the  court 
erred  in  directing  it  to  be  first  tried  to  the  court.  The 
error,  if  conceded,  is  without  prejudice.  We  may 
assume  that,  if  the  issue  had  been  tried  to  the  jury, 
plaintiff's  testimony  would  have  been  the  same,  and  in 
such  a  case  we  think  the  court  would  have  been  war- 
ranted in  entering  judgment  as  it  did.  The  averment 
in  the  answer  is  that  the  suit  on  the  bond  by  0.  L. 
Garretson  "was  brought  for  the  benefit  of  O.  S.  (Jar- 
retson,  and  on  his  behalf  and  for  him,  and  not  for  the 
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benefit  of  0.  L.  Garretson/'  This  averment  seems  to 
be  clearly  established  by  the  plaintiflE's  testimony  with- 
out a  contradictory  statement.  There  was,  then,  no 
question  of  fact  for  the  jury  to  determine.  If  the 
former  suit  was  for  and  in  the  interest  of  O.  S.  Garret- 
son,  the  plea  of  a  former  adjudication  must  be  sus- 
tained. It  is  true  that  0.  S.  Garretson  does  not,  in 
terms,  say  that  the  former  suit  was  tor  him,  or  in  his 
interest,  but  no  other  conclusion  is  deducible  from  his 
statements.  The  assignment  of  the  bond  was  without 
consideration,  and  for  the  reason,  only,  that  C.  L. 
Garretson  lived  in  Iowa,  and  could  attend  to  the  pros- 
ecution better  than  he  could  in  New  York.  It  was 
assigned  by  direction  of  his  own  attorney  in  Iowa,  and 
upon  a  failure  of  the  suit  it  was  retransferred  to  him. 
After  considerable  persistence  on  the  part  of  defend- 
ant's counsel  to  learn  from  him-  what  he  assigned  to  C. 
L.  Garretson,  he  finally  said  that  it  was  the  right  to 
prosecute  the  hondy  * 'being  the  same  claim  for  which 
this  action  is  brought.''  It  thus  appears  that  the 
former  suit  was  between  the  same  parties  in  interest, 
Hnd  the  cause  of  action  precisely  the  same  as  in  this 
suit. 

It  is  claimed  that  the  former  suit,  having  been 
determined  upon  a  plea  of  abatement,  is  not  a  bar  to 

this  suit.  But  the  record  does  not  disclose  that 
4         the  former  suit  was  determined  upon  such  a 

plea.  The  record  in  that  case,  as  put  in  evi- 
dence in  this  case,  shows  that  a  general  verdict  was 
returned  for  defendants  by  direction  of  the  court.  The 
answer  in  that  case  presented  four  distinct  defenses, 
only  one  of  which  was  in  abatement,  and  the  record  in 
this  case  in  no  way  indicates  on  which  defense  the  ver- 
dict was  based.  By  Code,  section  2851,  it  is  provided: 
* 'Where  matter  in  abatement  is  plead  in  connection 
with  other  matter  not  such,  the  finding  of  the  jury  or 
court  must  distinguish  between  matter  in  abatement 
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and  matter  in  bar^  and  the  judgment  must,  if  it  is  ren- 
dered on  the  matter  in  abatement,  and  not  on  the 
merits,  so  declare.'^  In  view  of  this  law,  where  the 
record  fails  to  distinguish  between  matters  pleaded  in 
bar  and  abatement,  we  must  assume  that  the  judgment 
was  not  rendered  on  matter  in  abatement,  or  it  would 
so  declare. 

A  reference  is  made  in  argument  to  the  opinion  of 
this  court  in  the  former  case  5  but  the  questions  of  what 
were  the  issues  and  judgment  in  that  case  are  those  of 

fact,  for  which  we  are  to  look  to  the  record  in 
5         this  case.     We  may  take  notice  of  facts  in  the 

former  case  in  so  far  as  they  are  established  by 
the  record  in  this  case,  but  no  further.  Enix  v.  Miller^ 
54  Iowa,  551,  6  N.  W.  Eep.  722.  The  authorities  cited 
by  appellant  on  the  question  of  a  former  adjudication 
are  not  in  point.    The-judgment  of  the  district  court  is 

AFFXBMED. 


104    340 

imm  Babtlett  &  Nobton  v.  W.  W.  Bilgeb;  Philadelphia 
MoBTGAGE  &  Tbust  COMPANY  et  al.j  Appellees; 
Alliance  Tbust  Company,  Intervener,  Appel- 
lant. 

Mechanics'  Lien:   Several   Buildings.     There  can  be  no  lien 

1  established,  against  an  incumbrancer,  for  a  general  balance  due  for 
material  furnished  for  several  buildings  on  different  lots  and  owned 
by  different  persons.    It  is  not  material  that  the  owner  of  one  of  tiie 

2  buildings  was  the  agent  of  each  of  the  other  owners. 

MOBTGAGB:  PRIORITY.    A  mortgage  recorded  before  an  improvement  is 
8    begun,  has  priority  over  a  mechanic's  lien  sought  to  be  charged  upon 
the  property. 

Bzecution  Purchaser :  new  trial.  A  sale  was  decreed  and  had  in 
a  proceeding  of  which  one  party  in  interest  had  no  notice.  After 
decree,  said  party  was  served  with  notice  by  publication  and  made 
default;  and  the  default  later  set  aside.  Held,  one  who  bought  at 
4  said  sale  is  affected  by  the  result  of  said  new  trial,  notwithstanding 
Code,  2878. 
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Appeal  from  Pottawattamie  District  Court. — Hon. 
Waltee  I.  Smith,  Judge. 

Monday,  Deoembeb  17,  1894. 

FlicUnger  Bros,  for  appellant. 

Earl  d  McCabe  for  appellees. 

Kinne,  J. — The  facts  in  this  case  are  numerous 
and  complicated.  We  shall  state,  briefly  as  may  be, 
the  facts  as  we  find  them  admitted  in  the  pleadings 
or  established  by  the  evidence:  April  5,  1889,  plain- 
tiffs entered  into  an  oral  contract  with  defendant  W. 
W.  Bilger,  who  was  alleged  to  be  the  '* owner  or  agenf 
of  four  different  parties  who  held  the  separate  title  to 
distinct  lots  in  the  city  of  Council  Bluffs,  Iowa,  to  fur- 
nish labor  and  material  for  the  erection  of  buildings  up- 
on each  of  said  lots.  That  certain  labor  and  material  was 
furnished  under  this  contract,  and  that  a  balance  was 
due  plaintiffs  of  six  hundred  and  forty-five  dollars  and 
seventy-four  cenfe,  for  which  they  claimed  a  lien  on 
the  buildings  and  lots.  The  lien  was  claimed  jointly 
on  all  the  buildings  and  lots.  There  was  no  evidence 
as  to  what  particular  materials  were  furnished  for  or 
used  in  the  construction  of  any  one  of  the  buildings. 
To  the  plaintiffs'  action  to  foreclose  the  lien,  all  the  lot 
owners  made  answer,  denying  plaintiffs'  right  to  a  lien 
and  all  their  claims,  pleading  a  misjoinder  of  parties 
defendant,  and  contesting  the  validity  of  the  lien 
because  it  was  filed  against  all  of  the  lots.  A  trial  was 
had  on  May  2,  1891,  and  a  judgment  entered  against 
Bilger  for  the  amount  claimed,  and  a  decree  entered 
foreclosing  the  lien  as  to  all  of  the  lots,  as  against  all 
of  the  defendants  except  the  Philadelphia  Mortgage  & 
Trust  Company,  which  had  not  then  been  served  with 
notice,  and  as  to  them,  the  cause  was  continued  for  ser- 
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vice.  At  the  next  term  of  the  court,  service  by  publi- 
cation having  been  made  in  the  meantime  on  the 
Philadelphia  company,  they  made  default,  and  a 
decree  was  entered  against  them  on  September  8, 1891. 
October  21,  1891,  the  Philadelphia  company  appeared, 
and  had  the  default  set  aside,  and  filed  an  answer 
denying  all  of  the  allegations  of  the  petition,  question- 
ing plaintiffs'  right  to  a  lien,  averring  that  said  differ- 
ent lot  owners  for  whom  plaintiffs  claimed  Bilger  was 
acting  as  agent  were  all  the  time  the  owners  of  said 
lots,  denying  that  the  materials  were  furnished  for  said 
buildings,  and  setting  up  certain  mortgages  which  had 
been  severally  executed  by  the  lot  owners  to  them,  and 
which  were  filed  prior  to  the  time  that  any  work  was 
done  on  the  buildings,  and  that  they  held  the  said  mort- 
gages, and  claiming  that  they  were  liens  superior  to 
plaintiffs'  claim.  The  Alliance  Tinist  Company  inter- 
vened, and  alleged  that  under  the  decree  of  May  2, 
1891,  a  special  execution  had  issued,  and  all  of  the 
property  been  sold  to  plaintiffs,  and  that  they  had,  on 
September  21,  purchased  of  plaintiffs  the  certificate  of 
sale,  in  good  faith  and  for  a  valuable  consideration  and 
without  notice.  The  Philadelphia  company  filed  its 
answer  to  the  petition  of  intervention,  admitting  that, 
since  the  commencement  of  the  suit,  decree  had  been 
taken  against  some  of  the  defendants,  and  the  prop- 
erty sold  thereunder,  and  denying  all  other  allegations 
of  the  petition  of  intervention;  also,  averring  that  said 
sale,  as  to  it,  was  null  and  void.  The  cause  was  tried 
to  the  court,  and  it  appearing  that  some  of  the  mort- 
gages originally  given  the  Philadelphia  company  had 
been  assigned  to  other  parties,  and  all  of  the  holders  of 
the  mortgages  having  brought  suits  for  the  foreclosure 
of  their  mortgages,  wherein  the  Alliance  Trust  Com- 
pany had  been  made  defendant,  and  wherein  the  same 
issues,  in  substance,  were  presented,  they  were,  by 
consent  of  parties,  submitted  with  this  case,  to  be  all 
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determined  together;  and  the  court  entered  a  decree 
adjudging  the  liens  of  the  mortgage  of  the  Philadelphia 
company  to  be  superior  to  that  of  the  Alliance  Trust 
Company,  and  finding  that  the  mechanics'  lien  and 
sale  thereunder  were  void  as  against  the  Philadelphia 
company.  As  to  the  actions  to  foreclose  the  mort- 
gages against  the  Alliance  Trust  Company,  the  court 
entered  decrees  against  it  in  all  of  the  cases,  and  ordered 
a  receiver  appointed,  and  rendered  a  judgment  against 
the  Alliance  Trust  Company  for  costs.  To  all  of  said 
judgments  and  findings  the  Alliance  Trust  Company 
excepted.  It  is  proper  to  add  that  all  of  the  mortgages 
sought  to  be  foreclosed  contained  the  following  stipu- 
lation: **And  it  is  further  agreed  and  stipulated  that 
in  the  event  of  any  default  or  failure  on  the  part  of  the 
mortgagors  to  comply  fully  with  the  terms  and  condi- 
tions hereof,  or  in  case  of  any  misrepresentation  herein, 
the  proper  court  or  judge  may,  on  proper  application, 
appoint  a  receiver  to  take  possession,  control,  and  care 
of  said  premises,  and  collect  the  rents,  issues,  and  prof- 
its thereof,  and  apply  the  net  proceeds  of  the  same, 
after  paying  all  the  expenses  in  relation  thereto,  to  the 
payment  of  the  debts  secured  hereby ;  and  such  pro- 
ceedings shall  in  no  manner  prevent  or  retard  the  col- 
lection of  said  debt  by  foreclosure  or  otherwise.''  They 
also  provided  that  failure  to  pay  interest,  or  any  part 
of  principal,  as  same  became  due,  or  permitting  taxes 
to  become  delinquent  or  the  property  to  be  sold  for 
taxes,  should  cause  the  entire  sum  secured  by  mortgage 
to  become  due. 

I.  From  the  foregoing  statement  it  will  appear 
that  the  following  questions  are  presented  for  our 
determination:  First.  Was  the  mechanics'  lien  of 
plaintiffs  a  valid  and  subsisting  lien  against  the  property 
therein  describedt  Second.  Was  such  lien  paramount 
and  superior  to  the  mortgages  which  had  been  executed 
to  the  Philadelphia    Mortgage  &    Trust    Company t 
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Third.  Did  the  Alliance  Trust  Company,  by  its  parchase 
of  the  certificate  of  sale,  acquire  any  rights  as  a  bona 
fide  purchaser,  under  the  statute,  as  against  the  Phila- 
delphia companyt  Fowth.  Was  the  appointment  of 
a  receiver  justified  as  against  the  Alliance  Trust  Com- 
panyt We  address  ourselves  first  to  the  question  as  to 
the  validity  of  the  mechanics'  lien.     We  think  the  lien 

was  properly  held  void  as  against  the  Philadel- 
1  phia  company.    The  lien  itself  showed  that  the 

contract  purported  to  be  made  with  Bilger  as 
**owner  or  agent,''  and  was  claimed  upon  buildings  and 
lots  for  * 'which  the  said  W.  W.  Bilger  is  now  the  owner 
or  agent  of  the  owner,"  and  set  out  four  separate  and 
distinct  lots,  the  legal  title  to  which  was  in  each  owner 
individually;  in  other  words,  it  was  a  blanket  lien  upon 
each  lot  for  material  furnished  for  all  of  the  improve- 
ments upon  the  several  lots.  None  of  the  lots  were 
adjoining,  no  two  of  them  were  in  the  same  block,  but 
all  of  them  were  separated  by  streets  and  alleys.  It 
is  claimed  that  three  of  the  lot  owners,  who  held  the 
legal  title  to  their  lots,  were  in  fact  mere  trustees  for 
W.  W.  Bilger,  who  was  the  real  owner.  This  fact  was 
sought  to  be  established  by  parol  evidence,  against  the 
objection  of  the  Philadelphia  company.  We  do  not 
deem  it  necessary  to  determine  the  question  as  to  the 
admissibility  of  this  evidence,  as  it  appears  that  no 
such  state  of  facts  existed  as  to  one  of  the  lot  owners, 
Youlen.  He  held  full  title  to  his  lot,  and  Bilger  had 
no  interest  therein.  He  owned  the  lot  when  the  con- 
tract was  made,  as  well  as  when  the  material  was 
furnished  thereunder,  and  the  transactions  were 
had  out  of  which  plaintiffs'  claim  for  a  lien  arose.  We 
then  have  the  case  of  a  lien  for  the  entire  balance  due 
upon  the  contract  for  the  material  furnished  for  the 
erection  of  these  several  houses,  the  title  to  one  of 
which  was  in  Youlen,  and  the  title  to  the  others  in 
Bilger.     How  much  of  the  material  went  into  Youlen's 
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house  on  his  lot,  and  how  much  went  into  the  other 
houses  on  other  lots  which  Bilger  claimed  as  his  own, 
is  not  shown ;  so  that,  so  far  as  it  appears,  if  the  lien 
be  established,  Youlen's  lot  and  building  may  be 
charged  with  a  lien  for  material  which  never  entered 
into  it,  or  the  other  properties,  on  other  lots,  owned  by 
another  person,  may  have  a  lien  established  against 
them  for  material  which  went  into  Youlen's  improve- 
ments, and  as  to  which  they  had  no  interest  and  derived 
no  benefit.  If  it  be  conceded  that  Bilger  was  a  con- 
tractor or  agent  for  Youlen,  then  his  contract  for 
material  for  an  improvement  thereon  would  entitle  the 
person  furnishing  such  labor  or  material  to  a  lien  upon 
the  property  therefor,  and  which  went  upon  or  was 
used  in  said  building.  But  a  contract  made  by  Bilger, 
as  agent  for  Youlen,  for  labor  or  material  which  went 
into  Bilger's  houses,  or  the  houses  of  other  persons  for 
whom  Bilger  was  acting,  would  not  entitle  those  fur- 
nishing material  to  a  lien  as  against  Youlen 's  property, 
nor  would  the  other  property  be  liable  for  labor  and 
material  which  went  into  improvements  upon  Youlen's 
property.  See  Cahill  v.  Copen,  147  Mass.  493, 18  N.  E. 
Rep.  419.  It  was  held  in  Lumber  Co.  v.  Newton^  72  Iowa, 
90, 33  N.  W.  Rep.  377,  in  a  case  where  plaintiflE  had  fur- 
nished material  to  the  defendant  to  be  used  in  the  erec- 
tion of  buildings  upon  separate  lots  both  owned  by  the 
same  party,  that  it  was  not  necessary  that  the  material 
man  should  show  how  much  of  the  material  was 
used  in  each  building,  and  that  a  lien  might  be  estab- 
lished upon  more  than  one  building  under  one  contract ; 
that  if,  in  such  a  case,  it  was  material  to  show  how 
much  of  the  material  was  used  in  one  building,  and 
how  much  in  another,  the  owner  or  subsequent  lien- 
holders  could  establish  such  facts.  In  Uoose  v.  Com- 
mission Co.,  74  Iowa,  51,  36  N.  W.  Rep.  885,  it  was 
sought  to  establish  a  lien  upon  several  corncribs  located 
Vol.  92  la— 47 
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in  different  towns.  Defendants  purchased  the  cribs 
within  twenty  days  after  the  last  item  of  materials  was 
furnished.  It  was  held  that  if  any  of  the  cribs  were 
complete,  and  none  of  the  materials  furnished  within 
ninety  days  of  defendants^  purchase  went  into  them, 
they  took  them  discharged  of  the  lien ;  that  the  burden 
was  on  plaintiff  to  show  what  cribs  the  materials  went 
into ;  and  that,  as  against  a  purchaser  of  the  property, 
they  were  not  entitled  to  a  foreclosure  of  a  lien  upon 
any  of  the  cribs  without  proof  that  said  materials  went 
into  them.  In  Williams  v.  Judd- Wells  Company,  91 
Iowa,  378,  59  N.  W.  Rep.  271,  it  was  held  that  where 
one,  under  a  single  contract,  furnished  labor  and  mate- 
rial for  several  houses  on  different  lots  jointly  owned  by 
the  same  person,  he  could  file  a  general  lien  for  all  the 
work  and  material  against  all  of  the  houses  and  lots, 
and  might  prove  the  amount  which  entered  into  each 
building,  and  obtain  separate  liens.  In  Lewis  v.  Say- 
lors,  73  Iowa,  504,  35  N.  W.  Rep.  601,  it  was  held  that, 
when  lumber  had  been  furnished  to  a  party  for  two 
buildings,  a  mechanic's  lien  therefor  might  be  estab- 
lished against  one  of  them  without  showing  that  the 
particular  materials  for  which  the  suit  was  brought 
went  into  the  particular  building  on  which  the  lien  was 
sought  to  be  established. 

In  none  of  these  cases  was  the  lien  sought  to  be 
established  upon  separate  properties,  the  title  to  which 
was  in  different  persons.  In  this  case  it  does  not 
appear  that  any  of  the  materials  furnished  went  into 
any  particular  building,  and  indeed  it  is  not  clear  thai 
any  of  the  materials  were  used  in  any  of  the  buildings 
on  which  the  lien  is  claimed,  though  it  does  appear 
that  they  were  furnished  for  use  in  said  buildings. 
Many  cases  may  be  found,  in  this  and  other  states, 
where  a  lien  has  been  sustained  as  against  separate 
properties  owned  by  the  same  person,  and  where  the 
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contract  for  furnishing  the  materials  was  to  embrace 

all  of  the  buildings  upon  said  lots.    As  to  cases  like 

that  at  bar,  the  decisions  are  not  in  harmony.    We 

are  not  inclined  to  extend  the  rule  heretofore 

2  adopted  in  this  court.     We*do  not  think  that, 
as  against  an  incumbrancer,  a  mechanic's  lien 

claimed  upon  several  distinct  properties,  upon  sepa- 
rate lots,  and  which  are  owned  severally,  should  be 
established  under  such  circumstances  as  are  disclosed 
in  this  record.  SeeEisenbeis  v.  Wakeman,  28Pac.  Rep. 
(Wash.)  923.  In  view  of  what  is  hereafter  said  upon 
another  branch  of  the  case,  we  need  not  discuss  this 
question  further. 

II.  Frofti  what  has  already  been  said  it  appears 
that  plaintiflEs  had  no  lien  upon  th6  property  covered  by 
mortgages;  but,    even  if  they  had,    they  could  not 

assert  it  as  against  the  Philadelphia  company, 

3  or  its  assignees.     The  evidence  very  satisfacto- 
rily shows  that  the  mortgages  in  controversy, 

and  which  were  originally  given  to  the  Philadelphia 
company,  were  given  and  filed  for  record  prior  to  the 
time  of  the  beginning  of  the  improvements  upon  the 
property  sought  to  be  charged  with  the  lien.  The 
mortgagees  loaned  their  money  for  the  express  purpose 
of  aiding  in  erecting  these  improvements.  It  appears 
to  have  been  largely,  at  least,  if  not  wholly,  devoted 
to  that  use.  When  plaintiflEs  began  to  furnish  mate- 
rials under  their  contract,  they  had  record  notice  of 
the  liens  of  these  mortgages.  They  were  not  deceived. 
Such  being  the  case,  both  plaintiflEs  and  their  assignee, 
the  Alliance  Trust  Company,  are  concluded  from 
claiming  a  lien  paramount  to  the  lien  of  the  mort- 
gages. Kiene  v.  Hodge,  90  Iowa,  212,  57  N.  W.  Rep. 
717. 

III.  The  Alliance  Trust  Company  claims  protec- 
tion under  the  provisions  of  section  2878  of  the  Code. 
It  provides:  **The  title  of  a  purchaser  in  good  faith  to 
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any  property  sold  under  attachment  or  judgment,  shall 
not  be  aflEected  by  the  new  trial  permitted  by  the  pre- 
ceding section  except  the  title  of  property  obtained  by 

the  plaintifiE  and  not  bought  of  him  in  good 
4         faith  by  others.''     It  will  be  remembered  that 

May,  1891,  the  plaintiflEs  recovered  judgment 
against  Bilger,  and  a  decree  foreclosing  their  lien 
against  all  of  the  defendants  except  the  Philadelphia 
company,  which  had  not  then  been  served  with  notice. 
Without  waiting  to  serve  the  Philadelphia  company, 
plaintiffs  caused  an  execution  to  issue,  and  sold  the 
property  upon  said  judgment.  Thereafter  notice  by 
publication  was  served  upon  the  Philadelphia  com- 
pany, and  its  default  was  taken,  and  a  decree  entered 
against  it,  and  after  that  the  Alliance  Trust  Company 
made  its  purchase  of  the  certificate  of  sale  of  plaintiffs. 
Afterward,  and  in  accordance  with  the  statute,  the 
Philadelphia  company  appeared,  and  had  the  default 
set  aside,  and  filed  its  answer.  There  was  no  sale 
after  the  decree  was  entered  against  the  Philadelphia 
company.  No  rights  that  they  might  have  could 
thus  be  cut  off  by  a  sale  made  on  a  judgment  and 
decree  entered  prior  to  the  time  they  had  been  served 
with  notice  of  the  suit  to  which  they  had  been  made 
parties.  The  statute  has  no  application  to  a  case  whore 
a  sale  is  made  prior  to  the  time  the  party  it  is  sought 
to  thus  conclude  was  served  with  notice  in  the  case. 
Nor  is  there  any  equity  in  the  claim  of  the  Alliance 
Trust  Company  in  this  respect.  It  knew,  or  should 
have  known,  when  it  made  its  purchase,  that  at  the  time 
of  sale  no  notice  had  been  served  upon  the  Philadelphia 
company,  and  hence,  as  to  the  latter  company,  the 
sale  was  without  effect. 

IV.  As  to  the  propriety  of  the  appointment  of  the 
receiver,  little  need  be  said.  As  the  Alliance  Trust 
company,  as  assignee  of  plaintiffs  of  the  certificate  of 
purchase,  acquired  no  rights  as  against  the  Philadelphia 
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company,  for  reasons  heretofore  stated,  it  has  no  such 
standing  in  court  as  to  entitle  it  to  question  the  pro- 
priety of  the  action  of  the  court  in  appointing  a 
receiver.    Affirmed. 


In  the  Matter  of  the  Estate  of  John  F.  Miller,  J^^^i 
Deceased;  William  Dorris,  Appellant.  ^' 

Foreign  WUl:  Bxecutor.    Code,   2347,  creating  a  yaoanoy  if  an 

1  executor  fails  to  appear  and  give  bond  within  ten  days  after  appoint- 
ment, does  not  apply  to  an  execntor  named  in  a  foreign  will  admitted 

2  to  probate  in  Iowa;  especially  where  the  failure  to  qualify  in  said 
time  is  well  excused. 

Removal :  Discretion.    It  is  not  discretionary  to  supplant  a  foreign 

3  executor  appointed  as  such  in  several  wills,  and  who  enjoyed  testator's 
confidence  to  the  last,  with  an  Iowa  administrator  who  is  a  claimant 

4  against  the  estate.    Such  appointment  by  will  should  yield  to  the 
most  persuasive  reasons,  only. 

Appeal  from  Black  Hawk  District  Court. — Hon.  J.  L. 
HusTED,  Judge. 

Monday,  December  17,  1894. 

This  is  a  controversy  between  W.  W.  Miller  and 
William  Dorris  as  to  which  one  of  them  shall  be 
appointed  executor  of  the  estate  of  John  F.  Miller, 
deceased.  Miller  was  first  appointed.  His  appoint- 
ment was  afterward  set  aside,  and  Dorris  was  appointed. 
Dorris  did  not  qualify  within  ten  days  after  his  appoint- 
ment, and  the  court,  on  application  of  Miller,  again 
appointed  him  to  the  position.  Dorris  appeals. — Be- 
versed. 

0.  C.  Miller  and  Hubbard  <&  Dawley  for  appellant. 

jF.  C.  Piatt  and  Boies^  Couch  d  Boies  for  appellee. 

RoTHROCK,  J. — John  F.  Miller  died  at  Huntingdon, 
in  the  state  of  Pennsylvania,  on  the  twenty-fourth  day 
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of  August,  1893.  He  was  an  unmarried  man  and  a 
bachelor,  and  had  resided  at  Huntingdon  for  more  than 
twenty  years.  He  left  an  estate  valued  at  from  seventy- 
five  to  one  hundred  thousand  dollars.  About  thirty- 
six  thousand  dollars  of  his  estate,  consisting  of  money 
and  notes  and  other  securities,  is  situated  in  this 
state.  These  assets  of  the  estate  were  in  possession  of 
W.  W.  Miller,  appellee,  at  the  city  of  Waterloo.  John 
F.  Miller  made  his  last  will  and  testament  on  the 
eighteenth  day  of  October,  1880,  in  which  he  appointed 
William  Dorris,  appellant  herein,  to  be  executor  of  said 
will.  On  the  third  day  of  May,  1888,  he  executed  a 
codicil  to  his  will,  and  on  April  5,  1892,  he  made  a 
second  codicil  to  said  will.  These  codicils  made  mate- 
rial changes  in  the  original  instrument,  some  of  which 
evidently  occurred  by  the  death  of  one  or  more  of  the 
legatees,  and  other  provisions  were  made  by  reason  of 
a  change  in  the  intention  of  the  testator  as  to  the  per- 
sons he  selected  as  objects  of  his  bounty.  But  no 
change  was  made  in  the  appointment  of  the  executor. 
On  the  contrary,  by  the  last  codicil  William  Dorris  was 
again  named  as  his  executor,  and  appointed  as  a  trustee 
to  manage  and  control  a  legacy  of  five  thousand  dollars 
and  to  pay  the  interest  thereof  to  legatees  named,  and 
at  their  death  to  pay  the  principal  to  the  board  of  relief 
for  disabled  ministers  of  the  Presbyterian  church.  The 
will  was  duly  admitted  to  probate,  and  Dorris  was  com- 
missioned as  executor  at  Huntingdon,  Pennsylvania,  on 
the  ninth  day  of  September,  1893.  Before  that,  Dorris 
notified  the  appellee,  Miller,  by  letter,  that  he  was 
executor,  and  requested  Miller  to  forward  him  all 
papers  belonging  to  the  estate.  Miller  answered  this 
letter  on  the  ninth  day  of  September,  1893,  and 
informed  Dorris  that  he.  Miller,  had  been  appointed 
administrator  of  the  personal  property  of  the  estate  in 
the  state  of  Iowa.  Dorris  procured  a  copy  of  the  will 
and  the  record  of  the  probate  thereof  in  Pennsylvania, 
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properly  authenticated,  and  proceeded  to  have  the  same 
probated  in  this  state,  as  provided  in  section  2351  of 
the  Code,  by  commencing  proceedings  in  the  court 
below  to  have  the  will  admitted  to  probate,  and  on  the 
twenty-ninth  day  of  September  the  same  was  duly 
admitted  to  probate  as  provided  by  law.  On  the  third 
day  of  October  following,  Dorris  moved  for  an  order 
granting  to  him  ancillary  letters  as  executor,  and  to  set 
aside  the  letters  of  administration  previously  granted 
to  appellee,  Miller.  The  motions  were  sustained  on 
the  twenty-fifth  day  of  October,  1893,  and  on  the  same 
day  Dorris  was  appointed  executor  under  said  will,  and 
an  order  was  made  that  letters  should  issue  to  him  upon 
his  filing  a  bond  in  the  sum  of  seventy-five  thousand 
dollars,  with  sureties  thereon  to  be  residents  of  this 
state,  and  the  letters  previously  issued  to  Miller  were 
revoked.  The  bond  of  Dorris  was  not  filed  within 
ten  days  from  the  date  of  the  order,  and  on  the  eighth 
day  of  November,  1893,  appellee.  Miller,  made  an 
application  that  he  be  appointed  executor  of  the  will, 
on  the  ground  that  the  position  or  office  was  vacant, 
because  Dorris  had  failed  to  qualify  as  executor  by 
filing  a  bond  and  taking  the  oath  of  office  within  ten 
days,  as  provided  by  law.  This  motion  was  made  and 
heard  without  notice  to  Dorris  or  his  attorney,  and  it 
was  sustained,  and  Miller  was  appointed  administrator 
with  the  will  annexed.  Afterward,  and  on  the  twenty- 
first  day  of  December,  1893,  Dorris  filed  his  petition  to 
set  aside  the  appointment  of  Miller  and  for  letters  to 
issue  to  Dorris  as  executor.  This  petition  set  out  at 
length  the  reasons  why  the  bond  was  not  filed  and  oath 
of  office  taken  within  ten  days.  All  of  this  part  of  the 
petition  was  stricken  out  on  motion,  and  Miller  then 
demurred  to  the  petition.  The  demurrer  was  sustained, 
and  Dorris  elected  to  stand  on  his  petition,  and  it  was 
dismissed  at  his  cost. 

We  will  not  set  out  at  length  the  matters  of  excuse 
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pleaded  by  Dorris  for  his  failure  to  sooner  file  his  bond 
and  take  the  oath  as  executor.  It  is  sufficient  to  say 
that  he  showed  that  he  exercised  all  reasonable  dili- 
gence, taking  into  consideration  that  he  is.  a  resident 
of  a  distant  state,  and  was  not  acquainted  with  persons 
in  this  state  having  the  requisite  qualifications  for 
sureties  on  so  large  a  bond.  He  averred  in  his  petition 
that  he  had  procured  sureties,  and  his  bond  had  been 
duly  presented  to  the  clerk  of  the  court  who  was  ready 

and  willing  to  approve  the  same.  After  the  mo- 
1  tion  to  strike  from  the  petition  was  sustained, 

the  only  real  question  left  for  determination  was 
whether  the  office  was  vacant  for  the  reason  that  Dorris 
did  not  qualify  in  ten  days.  Much  of  the  arguments 
of  counsel  are  directed  to  that  feature  of  the  case.  It 
is  provided  by  section  2347  of  the  Code:  '*If  a  person 
appointed  executor  refuses  to  accept  the  trust  or  neg- 
lects to  appear  within  ten  days  after  his  appointment 
and  give  bond  as  hereinafter  prescribed  or  if  an  execu- 
tor removes  his  residence  from  the  state  a  vacancy  will 
be  deemed  to  have  occurred.''  This  section  is  found 
in  chapter  2,  title  16,  of  the  Code,  under  the  head  of 
* 'Executors — Trustees.''  In  the  same  chapter  and 
title  (section  2352),  under  the  head  of  **Foreign  Wills,'' 
the  following  language  is  found:  ''AH  provisions  of 
law  relating  to  the  carrying  into  effect  of  domestic  wills 
after  probate  shall  so  far  as  applicable  apply  to  foreign 
wills  admitted  to  probate  in  this  state  as  contemplated 
in  the  preceding  section."  We  refer  to  the  Code  of 
1873,  as  it  was  adopted  by  the  fourteenth  general  as- 
sembly, and  published  as  provided  by  an  act  of  that 
body  found  on  pages  741,  742,  and  743  of  the  author- 
ized edition.  The  contention  of  counsel  for  appellee  is 
that  the  proyision  declaring  a  vacancy  is  applicable  to 
executors  under  both  foreign  and  domestic  wills.  Sec- 
tion 2352  it  seems  to  us  is  quite  comprehensive  in  the 
use  of  the  words  "so  far  as  applicable."    There  is,  or 
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at  least  ought  to  be,  no  question  that  the  executor  ap- 
pointed by  the  testator,  in  the  absence  of  disqualifica- 
tion, should  be  commissioned  by  the  court.  Pickering 
V.  Weiting^  47  Iowa,  242.  The  statute  (Code,  section 
2354)  provides  that  where  an  executor  is  not  appointed 
by  will,  administration  shall  be  granted  to  some  other 
person.  Surely  where  an  executor  of  a  foreign  will,  duly 
appointed  by  the  testator,  and  the  appointment  confirm- 
ed by  lettei-s  issued  to  him  in  the  foreign  jurisdiction, 
ought  to  have  preference  over  any  other  in  the  matter 
of  ancillary  administration.  Section  2368  of  the  Code, 
cited  by  counsel  for  appellee,  does  not  appear  to  be  ap- 
plicable to  this  case.  That  is  a  provision  for  the  ap- 
pointmen  t  of  an  administrator  of  a  deceased  intestate, 
and  not  a  case  where  a  foreign  executor,  appointed  by 
will,  CO  mplies  with  section  2351  of  the  Code.  In 
2  our  jud  gment,  the  court  below  should  have  over- 
ruled the  motion  to  strike  the  parts  of  the  peti- 
tion which  unquestionably  showed  that  it  presented 
good  and  sufficient  grounds  for  the  failure  to  file  the 
bond  and  take  the  oath  within  ten  days,  because  under 
the  facts  the  limitation  of  ten  days  is  not  applicable  to 
the  proceedings  after  probate  of  this  foreign  will.  His 
right  to  execute  the  will  as  against  the  claim  of  the 
appellee  was  sustained  when  the  appellee  was  removed 
and  appellant  appointed,  and  no  doubt  it  would  have 
been  sustained  by  the  court  on  the  last  application  but 
for  the  thought  that  the  lapse  of  ten  days  absolutely 
created  a  vacancy.  A  consideration  of  all  the  provi- 
sions of  the  statute  on  the  subject  leads  us  to  the  con- 
clusion that  the  limit  of  ten  days  has  reference  to 
domestic  wills  and  administration. 

II.  It  is  contended  in  behalf  of  appellant  that  the 
court  exercised  a  proper  discretion  in  appointing  the 
appellee  in  place  of  appellant  because  he  had  for 
many  years  managed  the  business  of  the  testator  in 
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this  state.     But  all  such  considerations  should  be  sub- 
ordinate to  the  fact  that  the  original  will  was 
3         executed  in  the  year  1880,  and  Dorris  was  then 
selected  as  executor,  and,  although  two  codicils 
were  made,  the  last  in  1892,  there  was  not  only  no 
revocation  of    the  appointment   of  executor,  but  in 
the  last  codicil  his  appointment  is  recognized,   and 
an  important  trust  imposed  upon  him.     We  do  not 
think  it  necessary  to  set  out  all  of  the  reasons  why  we 
think  appellee  should  not  be  the  person  selected   to 
administer  upon  the  assets  in  this  state.    We  will  say, 
however,  that  while  the  proceedings  were  pending  to 
set  aside  and  vacate  his  appointment  he  filed  a  claim 
against  the  estate  for  about  seven  thousand  dollars  for 
services  in  managing  the  affairs  of  the  testator  pertain- 
ing to  the  property  in  this  state.     The  account  is  for 
services  for  nineteen  and'  a  half  years  at  six  hundred 
dollars  a  year,  upon  which  credits  for  payments  at 
sundry  times  are  given  in  the  sum  of  four  thousand, 
five  hundred  and  seventy-five  dollars.    In  the  state- 
ment made  in  connection  with  the  account  the  follow- 
ing language  occurs:    ''That  your  petitioner  and  the 
said  John  F.  Miller,  during  all  of  the  years  aforesaid, 
occupied  toward  each  other  the  most  friendly  relations, 
and  that  your  petitioner  had  reason  to  and  did  firmly 
believe  that  it  was  the  purpose  and  intention  of  the 
said  John  F.  Miller  to  make  your  petitioner  one  of  the 
legatees  of  his  estate  when  he  should  make  his  last  will 
and  testament,  and  that  by  such  will  he  would  bequeath 
to  your  petitioner  a  large  moiety  of  his  said  estate. 
And  your  petitioner  avers  his  belief  that  such  was  the 
intention  of  said  John  F.    Miller  until  a  short  time 
prior  to  his  death.     That,  acting  in  said  belief,   when 
your  petitioner  sent  to  said  John  F.  Miller  a  statement 
of  his  account  and  of  his  doings  each  year,  he  entered 
therein  a  charge  for  services  in  the  sum  of  only  three 
hundred  dollars  per  year,  and  did  not  include  in  such 
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statement  any  disbui*sements  actually  made  by  him  for 
and  on  account  of  said  John  F.  Miller  and  for  his 
benefit.  And  your  petitioner  further  states  that  his 
services  rendered  as  aforesaid  were  actually  worth  the 
sum  of  six  hundred  dollars  per  year,  the  amount  he 
has  charged  in  said  account.  That  in  the  credit  of  the 
sum  of  $4,575,  as  shown  in  said  account,  he  has  included 
the  said  sum  of  $300  per  year  heretofore  received  by 
him.  That  since  the  incurring  of  said  indebtedness, 
to  wit,  on  the  24th  day  of  August,  1893,  the  said 
John  F.  Miller  has  died.  That  since  his  death  his 
will  has  been  admitted  to  probate,  as  your  petitioner  is 
informed  and  believes,  and  in  said  will  as  finally  con- 
structed the  said  John  F.  Miller  has  only  bequeathed 
to  your  petitioner  the  sum  of  one  thousand  dollars. 
That  the  estate  of  said  John  F.  Miller  is  of  the  value 
of  between  seventy-five  and  one  hundred  thousand 
dollars,  as  your  petitioner  is  informed  and  believes. 
That  the  said  W.  W.  Miller  has  been  duly  appointed 
by  the  court  administrator  of  said  estate.  Your  peti- 
tioner therefore  asks  that  said  claim  for  the  amount 
stated  in  said  account  be  allowed ;  and  that  said  admin- 
istrator be  ordered  to  pay  the  same  according  to  law.'' 

Of  course,  appellee  did  not  intend  that  he  would 
4         as  administrator  resist  or  allow  the  payment  of 

this  account.  His  purpose,  no  doubt,  was  that 
a  special  administrator  should  be  appointed  by  the 
court  to  act  on  his  claim,  as  provided  by  section  2417 
of  the  Code.  We  think  it  would  be  much  better  if  he 
would  stand  aside,  and  present  his  claim  to  the  execu- 
tor appointed  by  the  testator.  The  appointment  of  an 
executor  thus  deliberately  and  solemnly  chosen  should 
not  be  ignored,  disregarded,  and  set  aside  unless  for 
the  most  persuasive  and  controling  reasons.  The  judg- 
ment of  the  district  court  is  bevebsed. 
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J.  U.  MoECKLEY  et  al.  v.  Chicago  &  Northwestebn 
Railway  Company,  Appellant. 

1  "Repairs"  of  Railroad  Fence  Defined.  Chapter  3,  Acts  of 
1888,  prescribes  how  fences  rebuilt,  or  repaired  thereafter,  shall  be 
constructed.  Held,  the  fastening  of  loose,  and  replacing  defeotlTe, 
boards  without  the  use  of  new  materials,  is  not  such  ''repairs"  as  to 

2  oblige  the  railroad  company  to  bring  the  fence  to  the  standard  pre- 
scribed in  said  act. 

Appeal  from  Polk  District  Court. — Hon.  S.  F.  Balliet, 

Judge. 

Monday,  December  17,  1894. 

Action  to  recover  double  damages  for  killing  one 
horse  and  injuring  two  others.  Verdict  and  judgment 
for  plaintiffs.     Defendant  appeals. — Reversed, 

The  petition  charges  that  on  July  19,  1892,  three 
horses  belonging  to  plaintiffs,  which  were  running  at 
large  in  their  pasture,  went  upon  defendant's  right  of 
way  by  reason  of  a  defective  fence,  at  a  place  where 
defendant  had  the  right  to  fence  its  track,  and  were 
while  there  so  frightened  by  defendant's  cars  and 
engines  that  they  ran  into  a  bridge,  or  culvert,  and 
were  injured;  that  one  of  the  horses  was  so  seriously 
injured  that  it  was  killed  by  defendant's  employees,  and 
the  others  were  permanently  injured.  Other  allega- 
tions are  made  as  to  the  value  of  the  horses,  the 
amount  of  damage,  the  sums  expended  in  and  about 
caring  for  their  injuries,  and  the  service  of  the  affidavit 
and  notice  as  a  basis  for  the  claim  of  double  damages. 
The  defendant  admits  that  the  horses  got  upon  the 
track,  and  became  frightened  by  a  train  of  cars,  and 
that  they  ran  into  a  bridge,  and  were  injured.  It  also 
admits  the  service  of  the  affidavit  and  notice.    All 
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other  allegations  of  the  petition  are  denied.  The  cause 
was  tried  to  a  jury,  which  returned  a  verdict  for  plain- 
tiffs, upon  which  judgment  was  entered. 

Hubbard  &  Bawley  for  appellant. 

Crom  Bowen  for  appellees. 

KiNNE,  J. — I.  Prior  to  1888,  there  was  no  statute 
in  this  state  making  it  obligatory  upon  railway  com- 
panies to  fence  their  tracks.  Under  the  law  in  force 
prior  to  that  date,  it  was  provided  that  any  railway 
company  failing  to  fence  against  live  stock  running  at 
large,  at  places  where  it  had  the  right  to  fence,  should 
be  liable  to  the  owner  of  any  such  stock  injured  or 
killed  by  reason  of  the  want  of  such\  fence  for  the  value 
of  the  property  or  damage  caused,  unless  the  same  was 
occasioned  by  the  willful  act  of  the  owner,  or  his  agent. 
Code,  sec.  1289.  Under  that  law  and  the  circumstances 
therein  stated,  a  company  would  be  liable  unless  it 
maintained  a  fence  which  was  reasonably  sufficient  to 
turn  stock.  Chapter  30,  of  the  Acts  of  the  Twenty- 
second  General  Assembly  (1888),  provides  that  all 
railroad  companies  ** which  have  not  already  erected  a 
lawful  fence,  shall  construct,  maintain,  and  keep  in 
good  repair  a  suitable  fence  of  posts  and  barb  wire,  or 
posts  and  boards,  on  each  side  of  the  track.  ♦  ♦  ♦ 
Said  fences  to  be  constructed  either  of  five  barbed 
wires,  securely  fastened  to  posts,  said  posts  to  be  not 
more  than  twenty  feet  apart,  and  not  less  than  fifty- 
four  inches  in  height,  or  of  five  boards  securely  nailed 
to  posts,  said  posts  to  be  not  further  than  eight  feet 
apart,  and  said  fence  to  be  not  less  than  fifty-four 

inches  in  height.  Provided:  When  said  railroad 
1  corporations,  who  have  now  their  fences  built, 

shall,  when  they  rebuild,  or  repair  their  fences, 
the  same  shall  be  built  as  provided  in  this  act.  ♦  ♦  ♦ 
Provided  further,  that  nothing  in  this  act  shall  in  any 
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way  limit  or  qualify  the  liability  of  any  corporation,  or 
person,  owning  or  operating  a  railroad  that  fails  to 
fence  the  same  against  live  stock  running  at  large,  for 
any  stock  injured,  or  killed,  by  reason  of  the  want  of 
such  fence  as  now  provided  for  in  section  1289,  of  the 
Code  of  1873. '^  The  defendant  asked  the  court  to  give 
the  following  instructions,  which  were  refused:  '*(2) 
The  defendant  was  not  required  by  law  to  have  its  fence 
at  that  place  fifty-four  inches  high.  In  this  case  it  is 
not  shown  that  the  height  of  the  fence  had  anything  to 
do  with  the  horses  breaking  it  down,  or  getting  through 
it.  It  is  not  claimed  that  the  horses  jumped  over  it. 
You  are  therefore  instructed  that  the  height  of  the 
fence  can  not  be  considered  by  you  as  tending  to  prove 
negligence  of  the  defendant  in  either  the  construction 
or  repair  of  the  fence.''  ^*(7)  The  law  requiring  rail- 
way fences  to  be  of  a  certain  height  has  no  application 
to  this  case."  The  court,  on  its  own  motion,  gave  the 
following,  among  other  instructions:  **(2)  Under  the 
laws  of  the  state  of  Iowa,  all  railroad  companies  owning 
or  operating  any  railway  within  the  state  are  required 
to  fence  such  railway  against  live  stock  running  at 
large,  at  all  points  where  such  right  to  fence  exists; 
and  the  point  at  which  the  occurrence  complained  of  in 
this  case  took  place  was  one  of  the  points  at  which  the 
defendant  had  the  right  and  was  required  to  fence. 
And  the  defendant,  under  the  law,  was  required  to 
construct,  maintain,  and  keep  in  good  repair  a  suitable 
fence  otfive  boards,  securely  nailed  to  posts,  and  posts 
to  be  not  further  than  eight  feet  apart,  and  said  fence 
to  be  not  less  than  fifty-four  inches  in  height;  and,  if  it 
fails  to  fence  and  keep  in  good  repair  said  fences,  it  is 
liable  to  the  owner  of  any  stock  injured  or  killed  by 
the  reason  of  the  want  of  any  such  fence.''  And  in  the 
third  instruction  the  court  said:  **And  if  you  find 
from  a  preponderance  of  the  evidence  in  this  case  that 
the  defendant  has  not  maintained  such  a  fence  as  in 


Digiti 


ized  by  Google 


Oct.  1894]  MoECKLEY  V.  C.  &  N.  W.  R'y  Co.  751 

these  instructions  mentioned,  and  that  it  has  not  exer- 
cised reasonable  care  and  prudence  in  so  maintaining 
it,  your  verdict  should  be  for  the  plaintiffs.'^  The 
court  said  further  in  the  sixth  instruction:  **The  fact 
that  the  fence  is  less  than  fifty-four  inches  high,  of 
itself,  would  not  be  suflScient  to  render  the  defendant 
liable;  but  this  fact  may  be  considered  with  all  the 
other  facts  and  conditions  disclosed  by  the  testimony 
in  determining  whether  or  not  the  fence  was  a  reason- 
ably suflScient  fence,  as  elsewhere  mentioned  in  these 
instructions. '^  In  the  twelfth  instruction  the  court  said 
to  the  jury:  *'If  you  find  that  the  defendant  had 
repaired  its  fence  between  July  4,  1888,  and  July  19, 
1892,  then  it  was  its  duty  to  have  constructed  its  fence 
fifty-four  inches  high,  and  with  either  five  barb  wires, 
or  five  boards,  securely  nailed  to  the  posts.'' 

As  the  fence  in  controversy,  at  the  place  where  the 
horses  got  upon  the  right  of  way,  had  been  erected 
several  years  prior  to  the  passage  of  the  act  of  1888, 
it  is  insisted  that  the  court  erred  in  refusing  to  give  the 
instructions  asked,  as  well  as  in  giving  those 
2  above  set  forth.  The  defendant  did  not  rebuild 
its  fence  after  the  passage  of  the  act  of  1888, 
but  it  did  make  certain  repairs  thereon.  These  repairs 
consisted  in  nailing  on  loose  boards,  and  putting  on 
boards  in  place  of  those  which  had  become  defective. 
In  doing  this  work  no  new  material  was  used,  but 
boards  were  brought  from  a  point  north  of  this  place 
where  repairs  had  been  made,  and  used  to  repair  the 
fence  at  this  place.  The  fence  was  never  fifty-four 
inches  high,  and  its  height  was  not  changed  when  the 
repairs  were  made.  It  will  be  seen  that  the  act  of  1888 
provides  that,  when  existing  fences  are  rebuilt  or 
repaired,  ^Hhe  same  shall  be  built  as  provided  in  this 
act."  The  question  is,  were  the  repairs  thus  made 
*' repairs,''  within  the  meaning  of  that  word  as  used 
in  the  act  of  1888,  which  required  the  repaired  fence 
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to  be  fifty-four  inches  high  and  in  other  respects  as  in 
the  act  provided.  It  may  be  that  the  repairs  made 
bring  the  case  within  the  literal  reading  of  the  statute; 
but  we  can  not  believe  that  it  was  the  intention  of  the 
legislature,  by  the  use  of  the  word  '*  repair/'  to  mean 
that  when  a  board  was  required  to  be  put  on  a  fence, 
or  one  thereon  nailed  to  its  place,  that  would  be  such 
a  repair  of  the  fence  as  is  contemplated  by  the  act,  the 
making  of  which  would  require  putting  in  new  posts, 
whether  needed  or  not,  and  the  practical  rebuilding  of 
a  fence  to  the  height  of  fifty-four  inches,  though  the 
fence  itself  may  not  have  been  in  a  condition  to  require 
rebuilding.  We  think  that  the  repairs  which  should 
be  held  to  have  that  effect  must  consist  in  a  virtual 
rebuilding  of  a  portion  of  the  fence,  requiring  new 
posts  to  be  put  in,  and  the  repairs  to  be  of  such  a  gen- 
eral character  as  to  involve  and  include  the  structure 
and  height  of  the  fence.  In  view  of  this  construction 
of  the  statute,  the  court  should  have  instructed  the 
jury  that  the  fence  having  been  built  prior  to  the 
taking  effect  of  the  act  of  1888,  defendant  was  not 
required  to  have  its  fence  fifty-four  inches  high,  unless 
they  should  find  from  the  evidence  that  the  fence  was 
repaired  after  the  act  took  effect,  and  unless  such 
repairs  were  of  such  a  character  as  to  include  the 
structure  and  height  of  the  fence,  requiring  new  posts 
to  be  put  in,  and  that  the  putting  on  of  a  board  or 
boards  in  place  of  defective  ones,  or  nailing  fast  boards 
which  had  become  loose,  would  not  be  a  **  repair' '  of 
the  fence,  within  the  meaning  of  that  word  as  used  in 
the  act  of  1888.  The  instructions  given,  in  so  far  as 
they  required  defendant  to  build  and  maintain  its  fence 
at  a  height  of  fifty-four  inches,  regardless  of  the  char- 
acter or  extent  of  the  repairs  made  thereon,  were 
erroneous.  The  twelfth  instruction,  in  the  form  given, 
was  erroneous.  The  jury  should  have  been  told,  as 
we  have  indicated,  what  the  character  and  extent  of 
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the  repairs  must  be  to  require  the  fence  to  be  made 
fifty-four  inches  high.  It  is  claimed  that  the  instruc- 
tions are  conflicting.  That  one  rule  is  announced  in 
the  second  and  third  instructions,  and  another  rule  as 
to  the  same  matter  in  the  twelfth  instruction.  At  least, 
there  appears  to  be  an  apparent  inconsistency  between 
the  instructions.  The  rule  as  to  the  height  of  the  fence 
as  announced  in  the  second  and  third  instructions  is 
absolute,  while  in  the  twelfth  it  is  made  to  depend 
upon  the  matter  of  repairs.  We  need  do  no  more  than 
to  call  attention  to  this  matter,  so  that  it  may  not  occur 
upon  a  retrial  of  the  case. 

II.  The  following  and  other  like  questions  were 
asked  plaintiffs'  witnesses,  and  were  objected  to  as 
incompetent,  and  not  calling  for  the  correct  measure 
of  damages.  In  each  case  the  ruling  was  against 
defendant,  and  it  excepted.  '^  What  was  the  market 
value  of  that  horse  less  after  than  before  the  injury,  if 
anything!  What,  in  your  judgment,  was  that  horse 
worth  less  in  the  market  by  these  curbs,  if  anything! 
What,  in  your  judgment,  was  that  horse  worth  less,  if 
anything,  by  reason  of  the  injuries! '^  It  is  contended 
that  this  was  simply  calling  for  testimony  as  to  the 
amount  of  plaintiffs'  damage.  On  the  other  hand,  it 
is  contended  that  there  is  a  difference  between  asking 
a  witness  how  much  a  party's  damage  was,  and  how 
much  less  in  value  his  property  was,  if  anything,  by 
reason  of  the  injury.  True,  the  result  reached,  so  far 
as  figures  are  concerned,  is  the  same  in  both  cases.  As 
this  case  must  be  reversed  for  the  reasons  heretofore 
stated,  and  as  the  question  is  not  likely  to  arise  upon 
another  trial,  we  need  give  it  no  further  consideration. 
Reversed. 

Vol.  92  la— 48 
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G.  W.  BBEirsuAir  ▼.  The  BuRLiNaTON,  Cedae  Bapids  &  Nobthkbh             92  rs 
Bailwat  Company,  Appellant.  

Use  of  private  lane  held  not  to  have  made  highway  so  as  to  ezouse  rail- 
road from  fencing. 

Abbtractf  questions  will  not  sustain  appeal  on  certificate. 

Appeal  from  Louisa  District  Court. — Hon.  A.  B.  Dewet,  Jndge. 

Tuesday,  October  9,  1894. 

AonoN  to  recover  double  damages  for  a  heifer  killed  on  defendant's 
line  of  road  in  May,  1892.  The  court  directed  the  jury  to  return  a  verdict 
for  plaintiff,  and  defendant  appeals. — Appeal  dismissed. 

J.  C,  Leonard  and  8,  K,  Tracy  for  appellant. 

C.  A,  Carpenter  and  Caldwell  Molsberry  for  appellee. 

Deemeb,  J. — The  amount  in  controversy  being  less  than  one  hundred 
dollars,  the  trial  court  certified  the  following  questions  of  law,  as  being 
involved  in  the  case,  upon  which  it  is  desirable  to  have  the  opinion  of  the 
court,  to  wit:  '* First,  The  defendant  having  made  and  maintained  an 
open,  adequate  crossing,  with  proper  fences  on  each  side  of  the  same,  for 
the  accommodation  and  use  of  a  person  and  his  family,  whose  only  means 
of  reaching  a  public  highway  was  over  and  through  this  crossing,  and  for 
others  in  going  to  and  from  their  timber  lands  from  the  public  highway, 
and  the  same  having  been  maintained  and  used  without  objection  in  such 
a  manner  for  about  fifteen  or  twenty  years,  are  they  liable  for  the  value 
of  an  animal  killed  upon  such  crossing,  in  the  sum  of  double  damages, 
under  section  1289  of  the  Code  of  Iowa,  for  a  want  of  a  fence,  no  negli- 
gence being  chargedf  Second.  Can  a  railway  company  be  held  liable  for 
not  fencing  its  right  of  way,  under  section  1289,  for  the  want  of  a  fence, 
after  persons  had  used  and  occupied  an  open  crossing  for  fifteen  or  twenty 
years  prior  to  the  taking  effect  of  the  act  of  the  Twenty-second  General 
Assembly  (chapter  30,  section  3),  and  the  [plaintiff's]  stock  being  killed 
on  the  twenty-seventh  of  May,  1892,  on  such  crossing^' 

Appellee  has  filed  an  amended  abstract,  setting  forth  all  the  testi- 
mony offered,  and  the  complete  record  in  the  case,  and  claims  that  the 
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questions  oertified  were  not  involved  in  the  ease.  Defendant  offered  no 
testimony,  and  the  questions  here  presented  mast  be  determined  from  the 
evidence  offered  by  the  plaintiff.  This  evidence  shows  that  a  private  lane, 
about  twenty  feet  wide  and  thirty  or  forty  rods  long,  leading  from  a  pub- 
lic highway  to  some  improved  and  cultivated  lands,  crosses  defendant's 
right  of  way  about  five  rods  from  the  highway,  and  that  at  this  crossing 
plaintiff's  animal  was  killed.  The  evidence  farther  shows  that  this  lane 
is  crossed  by  a  fence  and  gate  at  its  easterly  end — the  one  most  remote 
from  the  highway — and  that  until  about  1837  the  defendant  company  had 
and  maintained  a  fence  and  gate  across  it,  on  the  westerly  side  of  its 
right  of  way.  Some  time  during  that  year  it  removed  its  fence,  and  the 
lane  has  been  open  for  its  entire  length  since  that  time.  It  has  beeh 
used  by  owners  of  the  land  to  which  it  leads,  and  by  wood  choppers,  who 
have  gone  this  way  to  and  from  their  work;  and  at  one  time,  but  more 
than  two  years  prior  to  the  killing  of  the  heifer,  a  house  situated  east  of 
the  crossing,  and  east  of  the  eastern  terminus  of  this  lane,  was  occupied, 
and  the  person  so  occupying  it  used  the  lane  to  reach  the  public  highway, 
it  being  the  only  means  of  egress  he  had.  It  was  also  used  by  people  who 
went  into  the  timber,  to  which  it  led,  to  get  wood.  As  we  read  the  testi- 
mony, the  crossing  was  put  in  to  enable  the  owners  of  land  lying  on  either 
side  of  the  track  to  get  from  one  part  of  their  land  to  the  other.  It  is 
affirmatively  shown  that  this  lane  was  not  a  public  highway  established 
by  law,  and  there  is  no  evidence  of  its  dedication  to  the  public.  Neither 
is  there  such  evidence  of  use  as  to  justify  the  finding  by  a  jury  that  it 
was  a  highway  by  prescription . 

At  the  conclusion  of  plaintiff's  testimony,  defendant  moved  for  a 
verdict  upon  the  following  grounds:  *'I%r8t.  There  was  no  evidence 
showing  the  railroad  right  of  way  was  not  fenced  with  a  sufficient  fence, 
or  that  the  animal  was  in  any  manner  injured  or  killed  by  reason  of  a 
want  of  such  fence.  Second,  The  evidence  further  establishes  the  fact 
that  the  animal  was  killed  where  a  regular  traveled  road  existed  prior  to 
the  building  of  the  railroad  track,  and  yet  exists,  and  at  a  point  where 
there  is  a  public  crossing;  and  at  no  time  within  twenty-five  years  has 
the  right  of  way  fence  been  located  by  said  company  so  as  to  obstruct 
travel  at  this  point,  and  the  company  had  no  right  to  build  their  fence  at 
that  point,  in  fencing  their  right  of  way.  And  for  ,the  further  reason  this 
court  has  no  jurisdiction  to  determine  the  question  upon  appeal,  as  to 
whether  or  not  this  is  a  highway  by  dedication,  or  by  prescription  by 
public  use,  as  this  case  comes  up  for  appeal  from  the  justice  court, 
which  has  no  jurisdiction  to  try  and  determine  the  question  of  title  to  real 
estate."  This  motion  was  overruled,  and  defendant  excepted.  The 
court  thereupon  instructed  the  jury  to  return  a  verdict  for  plaintiff.  We 
do  not  think  the  questions  certified  arose  in  the  case.  They  are,  then, 
mere  abstract  propositions  of  law,  not  necessary  to  the  determination  of 
the  controversy,  and  we  must  decline  to  consider  them.  Parker  v,  MichaeU, 
74  Iowa,  209,  37  N.  W.  Rep.  161;  Piokrell  v,  Hiatt,  81  Iowa,  637,  46  N. 
W.  Bep.  1062.    The  appeal  will  be  dismissed. 
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Andriw  K.  Mubrat,  Appellant,  v.  Max  Webib.  

92    7671 

.104  mil 

GBANTTNa  NEW  TRIAL  IS  LABGELT  DISCRETIONARY:  SUBSEQUENT  DISOOV-  ^^=pfl 
ERIE8  WARRANT:  ADMISSIONS  MADE  BY  AGENT  OP  PREVAIUNG  PARTY  ARE  1118  4271 
COMPETENT:  IMPEACHING  AND  CUMULATIVE  EVIDENCE  DEFINED:  SUF- 
FICIENT DIUGENCE  SHOWN. 

Appeal  from  Scott  District  Cour^.— Hon.  P.  B.  Wolfe,  Judge. 

Wednesday,  October  10,  1894. 

This  is  an  appeal  from  an  order  granting  a  new  trial  in  an  action  for 
the  alleged  wrongful  conversion  of  a  stock  of  boots  and  shoes.  There  was 
a  trial  by  jury,  and  a  verdict  for  plaintiff,  which  was  set  aside,  and  a  new 
trial  ordered.    Plaintiff  appeals.— ^j^rmed. 

E,  M.  Sharon  and  Jos.  D.  Shearer  for  appellant. 

Cook  4"  Dodge  and  Bills  f  Sass  for  appellee. 

BoTHROCK,  J.— I.  It  is  not  denied  that  the  plaintiff  was  the  owner 
of  some  shoes,  fixtures,  furniture,  and  tools  which  were  stored  on  the 
upper  floor  of  a  building  occupied  by  the  defendant  as  a  tenant. 
On  the  seventh  day  of  April,  1891,  the  said  property  was  consumed  by 
fire.  The  matter  of  dispute  between  the  parties  is  whether  the  defendant 
should  pay  the  plaintiff  for  the  loss.  It  appears  that  the  plaintiff  formerly 
carried  on  the  boot  and  shoe  business  in  the  building,  and  that  he  occupied 
the  same  under  a  lease  from  Biederbeck  &  Miller,  the  owners.  By  an 
arrangement  with  one  Vogelmuth,  the  lease  was  surrendered,  and  the 
owners  made  a  lease  to  Vogelmuth,  who  occupied  the  building  from  about 
January  1;  1891.  Afterward  the  lease  was  changed,  and  the  defendant 
became  the  tenant  of  Biederdeck  &  Miller.  When  the  plaintiff  surrendered 
the  possession  of  the  building,  there  was  an  arrangement  made  with 
Vogelmuth,  by  which  the  old  stock  of  shoes  was  deposited  on  the  third 
fioor,  where  they  remained  until  they  were  destroyed  by  fire.  The  con- 
flict in  the  claims  of  the  respective  parties  arises  upon  the  arrangement 
by  which  the  goods  were  left  in  store,  and  the  subsequent  acts  of  the 
parties.  Some  time  before  the  fire  the  plaintiff  commenced  to  remove  the 
goods,  and  was  prevented  from  doing  so  by  the  defendant,  on  the  ground 
that  rent  was  due  for  the  storage  of  the  goods.  The  plaintiff  claimed  that 
no  rent  was  due,  for  the  reason  that  it  was  agreed  that  the  rent  should  be 
set  off  against  an  account  which  plaintiff  held  against  the  defendant  for 
some  curtains,  window  shades,  etc.,  which  he  sold  to  the  defendant  when 
the  possession  of  the  store  was  given  by  the  plaintiff.  We  will  not  set  out 
the  evidence  nor  refer  to  it  further  than  to  say  that  it  was  in  conflict  as  to 
the  terms  upon  which  the  goods  were  left  in  store.  Indeed,  there  was 
little  else  than  conflict  on  this  question.    The  two  principal  parties  to  the 
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negotiations  which  culminated  in  leaving  the  shoes  and  other  propertj  in 
the  building  were  E.  M.  Murray  and  Vogelmuth .  The  court  submitted 
the  case  to  the  jury  on  the  theory  that  if  any  rent  was  due  it  was  incum- 
bent on  the  plaintiff  to  make  a  tender  to  the  defendant  of  the  amount  nec- 
essary to  discharge  thai  obligation  before  he  could  lawfully  remove  the 
goods. 

n.  One  ground  of  the  motion  for  a  new  trial  was  certain  alleged  newly 
discovered  evidence,  founded  upon  an  affidavit  of  which  the  following  is  a 
copy:  ''I,  F.  H.  Miller,  being  duly  sworn,  on  oath  say  that  about  eight 
or  nine  days  before  the  fire  which  consumed  the  buildings  known  as 
numbers  111  and  113  West  Second  street,  Davenport,  Iowa,  I  had  a  con- 
versation with  E.  M.  Murray  as  follows:  There  was  a  truck  standing  in 
front  of  Max  Weber's  store,  number  111  West  Second  street,  and  Mr. 
Murray,  with  some  assistants,  was  putting  some  shoe  boxes  on  there.  I 
was  standing  in  front  of  the  door  of  the  adjoining  building,  occupied  by 
Biederbeck  &  Miller,  when  Mr.  Murray  said  to  me:  'Just  look  at  that. 
Those  darned  fellows  won't  let  me  take  the  goods  away.'  I  asked  him 
what  the  matter  was,  and  he  said  that  they  demanded  more  rent  than  he 
owed  them.  I  told  him  that  Mr.  Weber  was  away,  and  asked  him  why  he 
didn't  pay  the  rent  under  protest,  and  take  a  receipt,  and  that  Mr.  Weber 
would  doubtless  straighten  it  out  when  he  returned.  He  said  the  reason 
that  he  did  not  pay  the  rent  was  because  he  didn't  have  the  money.  He 
told  me  the  amount  which  they  demanded,  which  I  recollect  was  nominal, — 
twenty  dollars,  or  thirty  dollars,  I  believe.  He  said  that  he  had  sold  them 
some  goods;  that  there  was  some  settees  that  they  didn't  want  to  pay  for; 
and  that  they  demanded  more  money  than  he  owed  them  for  the  rent." 
The  defendant  filed  his  own  affidavit  in  support  of  the  motion,  in  which 
he  stated  that  he  discovered  that  Miller  would  testify  as  stated  in  his  affi- 
davit after  the  cause  was  finally  submitted  to  the  jury,  and  that  he  had 
no  reason  to  suspect  the  existence  of  said  evidence  at  the  time  of  the  trial 
of  the  cause.  Miller  was  examined  as  a  witness  on  the  trial,  but  he  was 
not  called  for  the  purpose  of  testifying  to  the  terms  of  the  agreement  under 
which  the  goods  were  left  in  store.  He  was  one  of  the  members  of  the 
firm  of  Biederbeck  &  Miller,  the  owners  of  the  building,  and  was  exam- 
ined as  to  the  facts  attending  the  execution  of  the  leases  for  the  premises. 
It  is  claimed  that  the  alleged  newly  discovered  evidence  is  incompetent ; 
that  it  is  impeaching,  and  cumulative ;  and  that  there  is  no  showing  of 
diligence  to  discover  the  alleged  new  evidence,  nor  that  it  could  be  pro- 
duced on  a  new  trial.  There  is  no  question,  in  our  minds,  as  to  the  com- 
petency of  the  evidence.  E.  M.  Murray  was  not  a  party  to  the  record  in 
the  case,  but  he  appears  to  have  had  full  control  of  all  the  business  of  the 
plaintiff  in  connection  with  the  property.  He  gave  up  the  lease ;  he  made 
whatever  contract  was  entered  into  with  reference  to  the  storage  of  the 
goods;  and  he  was  the  principal  witness  for  the  plaintiff  on  every  material 
question  in  the  case.  The  proposed  evidence  of  Miller  would  contradict 
him  in  a  most  material  respect,  and  would  tend  to  corroborate  the  evi- 
dence in  behalf  of  defendant.  It  is  not  cumulative  evidence,  because  it 
is  not  evidence  of  the  same  kind  to  the  same  point.    If  a  witness  had 
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testified  to  this  same  eonversation,  the  evidenoe  of  Miller  would  be  cama- 
lative,  because  it  would  be  within  the  well  known  rule  as  to  what  is 
cumulative  evidenoe.  It  is,  in  a  certain  sense,  impeaching  evidenoe.  It 
is  not  general  impeaching  evidence,  going  to  the  reputation  of  Miller  for 
truth.  It  is  contradictory  of  his  evidence,  and  tends  to  support  the 
defense.  This  court  has  uniformly  held  that  the  party  asking  a  new  trial 
on  this  ground  must  show  that  he  exercised  diligence  to  discover  the 
evidence  before  it  was  too  late  to  be  used  on  the  trial,  and  that  the  evi- 
dence can  be  produced  if  a  new  trial  is  ordered.  We  think  the  showing 
is  sufficient  in  these  respects.  It  appears  from  the  record  that  Miller's 
place  of  business  was  near  the  building  where  the  goods  were  stored,  and 
it  surely  ought  not  to  be  thought  necessary  to  show  that  he  could  be  com-* 
polled  to  appear  and  testify  as  a  witness  if  compulsion  was  necessary. 
The  showing  of  diligence  is  that  defendant  had  no  reason  to  suspect  that 
Miller  had  any  such  conversation  with  Murray.  We  are  not  disposed  to 
hold  that  the  court  improperly  exercised  its  discretion  in  ordering  a  new 
trial.  It  is  to  be  remembered  that  it  requires  a  strong  showing  of  abuse 
of  discretion  to  authorize  this  court  to  overrule  an  order  of  the  district 
court  granting  a  new  trial.  In  our  opinion,  the  order  of  the  district  court 
should  be  affirmed. 


Warren  &  Durfee  Manufacturing  Company,  Appellant,  v. 
Watson  &  Puckett. 

1    Contract  to  resell.    Dealer  must  sell  under  it,  or  not  be  allowed  to 
2-3  set  up  that  machine  failed  to  work. 

Friday,  October  19,  1894. 

Appeal  from  Lyon  District  Court, — Hon.  Frank  R.  Gaynor,  Judge. 

This  is  an  action  at  law  to  recover  the  contract  price  of  two  Boss 
weighers  and  loaders  sold  by  the  plaintiff  to  the  defendants.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the  defendants.  Plaintiff 
appeals. — Beversed. 

E.  T.  Greeniea/ for  appellant. 

J.  M.  Parsons  for  appellees. 

RoTHROCK,  J. — The  defendants  are  dealers  in  agricultural  implements 
at  Bock  Rapids,  in  this  state.    t)n  the  first  day  of  August,  1891,  they 
entered  into  a  written  contract  with  the  plaintiff,  of  which  contract  the 
following  is  a  copy: 
*' Warren  4-  Durfee  Mfg.  Co.,  Decatur,  III,: 

"Please  furnish  for  the  subscriber  the  following  described  ma- 
chines of  your  manufacture,  viz.:  Boss  weigher  and  loader,  one  hun- 
dred and  twenty-five  dollars,  list  price, — ^per  orders  to  be  made  upon  your 
printed  form  at  any  time  during  the  present  season;  same  to  be  shipped 
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f.  o.  b.  ear  Deoatnr,  Illinois,  to  consignees,  to  be  respeotivelj  named  in 
said  orders,  and  by  snob  route  as  you  may  deem  best,  for  wbiob  we  agree 
to  pay  the  price,  respectively,  as  above  stipulated,  less  discount  of  thirty 
per  cent,  on  or  before  the  first  day  of  October,  1891,  with  interest  from 
maturity  until  paid,  at  the  rate  of  eight  per  cent  per  annum.  For  all 
extras  furnished,  we  agree  to  pay  on  or  before  January  first  next,  less  dis- 
count of  twenty-five  per  cent.  In  consideration  of  your  warranty  as  set 
forth  in  said  orders,  and  which  is  hereby  made  a  part  hereof,  we  hereby 
agree  to  have  all  machines  properly  attached  to  and  connected  with  the 
threshers,  in  accordance  with  your  printed  instructions.  We  further 
agree  that  all  sales  made  by  us  shall  be  at  list  price,  and  subject  to  the 
terms  of  your  printed  form  of  order,  and  that  no  delivery  shall  be  made 
of  any  machines  until  the  same  has  been  settled  for.  It  is  expressly 
agreed  that  any  failure  on  our  part  to  comply  with  the  foregoing  agree- 
ments shall  have  the  effect,  at  your  option,  of  releasing  you  from  liability 
under  said  warranty.  Watson  &  Puckett." 

At  the  same  time  the  defendants  made  and  signed  the  following  order 
for  said  machines: 
**To  Warren  f  Durfee  Mfg,  Co,,  Decatur,  HI. : 

"Please  ship  for  the  subscriber,  Watson  &  Puckett,  at  Bock 
Bapids,  Lyon  county,  Iowa,  care  of  Watson  &  Puckett,  dealers  in  farm 
machinery,  by  such  route  as  you  may  deem  best,  at  once,  two  of  your 
Boss  weigher  thresher  attachments,  for  (give  make  of  thresher,  size,  and 
whether  new  or  old)  Minneapolis  Victory,  36  x  52 ;  new.  Said  machine 
warranted  to  the  subscriber  to  be  well  made,  and  of  good  materials;  that 
it  will  do  good  work  in  weighing,  registering,  elevating  and  conveying  the 
grain  when  properly  attached  and  operated  in  accordance  with  your 
printed  instructions.  The  subscriber  to  have  ten  days  trial  of  same,  and 
if,  through  failure  from  any  cause^  he  shall  not  be  able  to  make  it  work 
properly,  written  notice  thereof  to  said  dealer  and  to  you  will  be  given, 
and  reasonable  time  with  proper  assistance  will  also  be  given  to  remedy 
deficiencies  if  any  should  occur,  and  if  necessary,  the  opportunity  will  be 
given  to  you  to  send  a  man  to  accomplish  the  object;  but,  should  he  fai^ 
to  make  it  work  properly,  it  shall  then  be  delivered  to  said  dealer,  and 
whatever  money  has  been  paid  therein  or  notes  given  shall  be  returned, 
the  same  to  be  in  full  settlement.  The  subscriber  to  be  liable  to  whatever 
expenses  shall  be  occasioned  through  improper  handling  or  neglect  of  in- 
structions on  the  part  of  himself  or  his  employees.  The  fact  of  notices 
above  provided  not  being  given,  or  its  use  being  continued  beyond  the 
ten  days,  with  or  without  notice,  shall  be  conclusive  evidence  of  the  ac- 
ceptance of  said  machine.  The  subscriber  agrees  to  receive  the  same, 
pay  the  freight  thereon,  and  upon  its  delivery  to  pay  two  hundred  and 
forty  dollars  for  said  machine,  as  follows:  Two  hundred  and  forty  dollars 
due  October  1,  1891,  with  approved  security,  payable  with  interest  at  the 
rate  of  ten  per  cent  per  annum  until  paid. 

"Dated  August  1,  1891.  Watson  &  Puokbtt." 

The  first  of  the  above  orders  is  what  is  known  as  a  "dealer's  contract," 
and  the  two  orders  are  to  be  construed  together  as  parts  of  one  agreement. 
The  machines  which  are  the  subject  of  the  controversy  between  the 
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parties  are  attachments  to  a  threshing  machine  and  separator,  by  which 
the  grain  is  elevated  and  measured  and  weighed  and  registered.  The 
weighers  were  shipped  to  and  reoeiyed  by  the  defendants,  and  afterward 
each  of  them  was  delivered  to  owners  of  threshing  machines  and  sepa- 
rators. The  defendants,  by  their  answer  to  the  petition,  claimed  that  the 
machines  porchased  did  not  falfiU  the  warranty  in  the  contract,  becanse 
they  were  not  well  made,  and  would  not  do  good  work  in  weighing, 
registering,  elevating,  or  conveying  grain. 

It  will  be  observed  from  an  examination  of  the  contract,  when  the 

two  parts  are  considered  together,  that  the  defendants  were  required  "to 

have  all  machines  properly  attached  to  and  connected  with  the 

1  threshers,"  in  accordance  with  printed  instructions;  and  it  was 
further  stipulated  that  "all  sales  made  *  *  *  shall  be  at  list 

price,  *  *  *  and  that  no  delivery  shall  be  made  of  any  machines  until  the 
same  has  been  settled  for;"  and  the  contract  further  provides  as  follows: 
"It  is  expressly  agreed  that  any  failure  on  our  part  to  comply  with  the 
foregoing  agreement  shall  have  the  effect,  at  your  option,  of  releasing 
you  from  liability  under  said  warranty."  It  is  unnecessary  to  consider 
the  evidence  as  to  whether  the  machines  were  properly  attached  to  the 
threshers,  or  whether  they  did  good  work.  On  these  questions  there  is  a 
conflict  in  the  evidence.  But  it  appears  without  dispute  that  the  defend- 
ants did  not  make  the  sale  of  the  machines  in  compliance  with  the  con- 
tract. One  of  the  defendants  testified  on  that  subject  as  follows:  "We 
did  not  take  notes  for  the  machines ;  no  order  or  writing  whatever  in  re- 
gard to  the  machines.  If  the  machines  worked,  they  were  to  take  it.  It 
was  verbally  stated  we  sold  to  them,  and,  if  it  done  good  work,  they  were 
to  come  in  and  pay  on  their  honor.  They  didn'  t  have  to  bring  it  back  if  they 
didnH  want  to.  We  did  not  specify  when  they  were  to  bring  it  back  if  they 
didn't  work.  Never  said  anything  about  it.  If  it  done  good  work,  they  were 
to  keep  it."  It  can  not  be  fairly  claimed  that  the  defendants  were  not  bound 
to  make  sales  to  their  customers  in  accordance  with  the  contract.  There 
was  no  attempt  to  comply  therewith.    There  was  no  settlement 

2  made  with  the  customers  for  the  machines.  The  arrangement  with 
them  was  no  more  than  merely  taking  them  on  trial.  If  the  pur- 
chasers from  the  defendants  had  made  settlement  for  what  they  bought, 
the  evidence  as  to  efforts  to  make  the  machines  do  the  work  for  which 
they  were  intended  and  sold  might  have  been  altogether  different.  Under 
the  arrangement  by  which  they  were  delivered  to  the  purchasers,  there 
was  no  incentive  to  perform  a  contract. 

At  the  close  of  the  introduction  of  the  evidence,  the  plaintiff  moved 

to  strike  out  certain  evidence  of  the  defendants,  because  "the  defendants 

never  complied  with  the  terms  and  conditions  of  the  contract  by 

3  settling  with  the  purchasers  of  these  machines  by  written  contract, 
as  provided  in  the  contract  between  defendants  and  plaintiff, 

wherein  it  is  specified  that  they  shall  do  this;  and  upon  that  condition 
were  the  machines  warranted."  The  motion  was  overruled.  We  think 
this  ruling  was  erroneous,  and  that  the  motion  for  a  new  trial  should  have 
been  sustained,  on  the  ground  that  the  verdict  had  no  support  in  the  evi- 
dence.   Beykrssd. 
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State  op  Iowa  v.  Certain  Intoxioatino  Liquors  and  John  Pairoraves, 

Appellant. 

Liquor  seizure.    Inquiry  is  held  to  have  been  limited  to  time  of  seizure. 

Appeal  from  Boone  District  Court.— "Hov,  N.  B.  Hyatt,  Judge. 

Monday,  October  22,  1894. 

Proceeding,  under  the  statute  to  condemn  certain  liquors  known  as 
"Jackson's  Health  Beer''  as  intoxicating  liquors  kept  for  unlawful  sale. 
On  the  trial  in  the  district  court  on  appeal  the  jury  found  specially  that 
said  liquors  were  kept  for  sale  in  the  county  at  the  time  they  were  seized; 
that  they  contained  alcohol,  and  were  intoxicating  liquors,  as  defined  in 
the  instructions.  Defendant's  motion  for  a  new  trial  was  overruled,  and 
judgment  entered  condemning  said  liquors,  and  ordering  their  destruc- 
tion; also  adjudging  that  defendant  Fairgraves  pay  costs.  Defendant 
Fairgrayes  appeals. — Affirmed. 

8.  B.  Dyer  for  appellant. 

J.  B.  Whitaker  for  the  state. 

Given,  J. — I.  Appellant  presents  a  number  of  assignments  of  error, 
of  which  only  the  following  are  insisted  upon  in  argument,  and  are, 
therefore,  the  only  ones  requiring  consideration :  He  complains  that  the 
court  did  not  require  the  jury  to  find  specially  whether  said  liquors  con- 
tained alcohol  in  any  degree  at  the  time  they  were  owned  and  kept  for 
sale  by  the  defendant,  or  at  the  time  the  same  were  seized.  He  also 
complains  that  the  court  did  not,  in  the  instructions,  limit  the  inquiry  of 
the  jury  as  to  whether  said  liquors  were  intoxicating  to  the  time  they 
were  kept  for  sale  nor  to  the  time  of  the  seizure.  The  charge  was  made 
on  February  17,  1893,  that  appellant  then  owned  and  kept  intoxicating 
liquors  for  illegal  sale  in  the  county,  at  a  place  described.  Search  was 
made  on  the  same  day,  and  the  liquors  in  question  then  seized  The 
date  of  the  seizure  was  specially  stated  in  the  instructions,  and  the  jury 
was  told  that  the  defendant  denied  that  said  liquors  were  kept  for  sale, 
or  that  they  were  intoxicating.  We  think,  taking  the  special  findings  and 
the  instructions  together,  the  jury  must  have  understood  that  their  inquiry 
was  limited  to  the  time  of  the  seizure ;  that  to  find  for  the  plaintiff  they 
must  find  that  the  liquors  were  kept  for  illegal  sale,  and  were  intoxicating 
at  the  time  they  were  seized.  Appellant  seems  to  have  so  understood 
them,  as  he  did  not  ask  that  anything  more  explicit  than  those  g^iven  be 
submitted  to  the  jury.  Appellant  assigns  as  error  that  the  court  refused 
,  to  stay  the  order  condemning  and  destroying  the  liquors  pending  an 
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api>eal.  As  this  assignment  is  simply  mentioned  in  the  argument, 
without  anything  being  said  in  its  support,  we  understand  that  it  and 
those  not  mentioned  are  not  insisted  upon.  Our  conclusion  is  that  the 
judgment  of  the  district  court  should  be  affirmed. 


M.  Malek  v.  John  Eodad,  Appellant. 

Beinstating  DI8MIBBED  CAUSE.    Bef usal  will  not  be  interfered  with. 

Aj)peal  from  Hancock  District  Court.— Rovf.  J.  C.  Sherwin,  Judge. 

Monday,  October  22,  1894. 

This  action  was  commenced  in  justice's  court  to  recover  one  hundred 
dollars  damages  for  hay  destroyed  by  setting  out  fire.  Defendant  ap- 
X>eared,  and  moved  for  a  continuance,  which  being  overruled,  he  moved 
that  the  case  be  certified  to  the  district  court,  which  also  being  overruled, 
he  withdrew  from  the  court,  and  offered  no  testimony  or  argument  in 
defense.  Judgment  was  rendered  against  the  defendant,  from  which  he 
appealed  to  the  district  court  January  30,  1892.  On  November  29,  1892, 
he  filed  an  answer  in  the  district  court,  which  the  plaintiff  on  the  same 
day  moved  to  strike  from  the  file;  and  on  the  fifth  day  of  December,  1892, 
the  court  overruled  said  motion,  ''and  defendant  is  ordered  to  pay  the 
costs  in  justice's  court  forthwith,  or  answer  will  be  stricken  from  the 
file."  No  exception  was  taken  by  defendant  to  this  order.  On  December 
9,  1892,  said  order  as  to  payment  of  costs  not  having  been  complied  with, 
the  court  ordered  the  answer  to  be  stricken  from  the  files,  to  which  the 
defendant  excepted.  Judgment  was  entered  that  the  defendant  was  in 
default  for  want  of  answer,  and  the  judgment  of  the  justice  affirmed. 
On  the  same  day,  defendant  filed  his  motion  to  reinstate  the  case,  for 
reasons  shown  in  an  affidavit  filed  in  support  thereof.  Plaintiff  filed 
objections  and  affidavit,  and  the  court  overruled  the  motion  to  reinstate, 
to  which  the  defendant  excepted.    Defendant  appeals. — Affirmed. 

E.  J.  W,  Bloom  for  appellant. 

A.  C,  Eipley  for  appellee. 

Given,  J. — ^It  will  be  observed  that  defendant  took  no  exception  to 
the  order  of  the  court  that  he  ''pay  the  costs  in  justice's  court  forthwith, 
or  answer  will  be  stricken  from  the  files."  No  exception  being  taken, 
we  do  not  inquire  whether  the  court  was  authorized  to  make  such  an  order. 
It  will  also  be  observed  that  it  was  not  until  the  fourth  day  thereafter 
that  the  court  ordered  the  answer  to  be  stricken  because  of  the  failure  of 
the  defendant  to  pay  the  costs  as  ordered.  The  one  question  for  ns  to 
determine  is  whether  the  court  should  have,  for  the  reasons  stated  in  the 
affidavit  of  defendant's  attorney,  set  aside  its  former  order,  and  reinstated 
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the  case.  His  statement  is,  in  substance,  that  he  called  defendant's 
attention  to  the  order  for  payment  of  costs  on  the  day  it  was  made ;  that 
the  defendant  went  to  the  clerk,  but  did  not  have  the  money  with  him 
to  pay  the  costs;  that  the  clerk  fixed  the  next  morning  as  the  time  for 
payment;  that  during  the  intervening  night  a  severe  storm  arose,  and 
continued  all  the  next  day,  in  consequence  of  which  the  attorney  did  not 
attend  court;  that  he  learned  from  the  judge  on  the  evening  of  that  day 
that  the  cause  could  not  be  tried  at  that  term,  and  so  informed  his  client. 
He  also  tenders  payment  of  the  costs.  The  clerk  makes  affidavit  that 
the  defendant  informed  him  on  the  evening  the  order  was  made  to  pay 
costs,  that  he  did  not  have  the  money ;  that  he  informed  the  defendant 
that  if  he  would  pay  it  the  next  morning  it  would  be  in  time ;  that  he 
said  he  would  pay  the  costs  then,  but  had  not  since  paid  them,  or  said 
anything  to  him  (the  clerk)  about  the  matter  until  after  the  judgment 
was  entered.  With  this  record  before  us,  there  was  manifestly  no  error 
in  overruling  the  motioti  to  reinstate  the  case.  The  defendant  had  had 
from  January  30,  1892,  in  which  to  file  his  answer.  He  failed  to  file  it 
below,  and  withdrew  from  the  court,  and  failed  to  ask  leave  to  file  any 
answer  for  about  eleven  months  after  his  appeal  was  perfected.  He  did 
not  except  to  the  order  that  he  pay  the  costs  forthwith,  but  promised  to 
pay  them  on  the  next  day;  yet,  after  all  these  delays  to  pay  them  for  the 
four  days  that  ensued,  he  now  offers  no  better  excuse  for  bis  failure  than 
that  a  storm  prevailed  on  the  first  of  the  four  days.  The  judgment  of  the 
district  court  is  affirmed. 


State  of  Iowa  v.  Alexander  Anderson,  Appellant, 

Indictment:  perjury.    "Corruptly"  is  not  an  essential  word,  if  equiva- 
lents are  used. 

Appeal  from  Poweshiek  District  Court,— Roif,  D.  Btan,  Judge. 

Tuesday,  October  23, 1894. 

Defendant  was  indicted,  tried,  and  convicted  of  the  crime  of  perjury, 
and  sentenced  to  imprisonment  in  the  penitentiary  for  the  term  of  two 
years,  and  he  appeals. — Affirmed. 

Per  Curiam.— This  case  is  submitted  ui>on  a  transcript  of  the  record 
containing  the  indictment,  demurrer  to  the  indictment,  plea  of  the  de- 
fendant, record  of  the  trial,  motion  in  arrest  of  judgment,  and  the  record 
of  the  sentence  imposed  upon  the  defendant.  We  do  not  have  the  testi- 
mony adduced  upon  the  trial,  or  the  instructions  given  by  the  court. 
The  record  presents  the  single  question  as  to  the  sufficiency  of  the 
indictment.  It  is  not  alleged  in  express  terms  therein  that  the  defendant 
I  "corruptly"  gave  false  testimony,  but  we  think  there  are  other  words 
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ased  in  tlie  indictment,  whioh,  when  correctly  interpreted,  charge  that 
the  defendant  willfully  and  intentionally  testified  falsely,  with  intent  to 
have  the  magistrate  before  whom  he  was  giving  his  testimony  act 
thereon.  It  is  not  important  that  we  set  out  the  indictment.  It  is  saffi- 
cient  to  say  that  we  have  carefoUy  examined  the  question  presented, 
and  are  satisfied  that  the  indictment  is  good.    Affirmed. 


State  op  Iowa  v.  John  Bevins,  Appellant. 

Instructions  sustained:  objections  held  insufpioient. 

Appeal  from  Johnson  District  Oowri.— Hon.  John  J.  Nby,  Jadge. 

Wednesday,  December  12, 1894. 

Dependant  was  charged  by  indictment  with  having  willfully,  feloni- 
ously, deliberately,  premeditatedly,  and  of  his  malice  aforethought,  killed 
and  murdered  one  Patrick  O'Donnell.  Having  pleaded  not  firailt;y,  he 
was  put  upon  trial,  and  a  verdict  returned  finding  him  guilty  of  the  crime 
of  manslaughter.  His  motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
was  overruled,  and  judgment  that  he  be  imprisoned  at  hard  labor  for  two 
years,  and  that  he  pay  a  fine  of  one  hundred  dollars  and  costs,  was  en- 
tered against  him,  from  which  he  appeals. — Affirmed. 

Batik  4'  Bradley,  Etoing  4'  Sart,  and  0.  A,  Byington  for  appellant. 

John  Y,  Stone,  attorney  general,  for  the  state. 

OlYEN,  J. — ^The  case  is  submitted  without  arguments,  and  upon  a 
partial  transcript  showing  only  the  indictment,  instructions,  verdict, 
motion  for  a  new  trial,  and  journal  entries.  We  have  nothing  before  us 
to  indicate  what  are  relied  upon  by  appellant  as  errors,  except  his  motion 
for  a  new  trial.  Many  of  the  grounds  of  his  motion  rest  upon  the  evi- 
dence and  other  matters  not  before  us.  These  grounds  can  not  be  con- 
sidered upon  this  partial  record.  The  instructions  given  by  the  court 
are,  as  they  must  necessarily  be  in  oases  involving  several  degrees  of 
crime,  of  more  than  ordinary  length.  By  the  motion  each  and  all  of  the 
instructions  are  questioned  in  a  general  way,  and  certain  of  them  some- 
what specifically.  We  have  examined  the  instructions  with  the  care 
which  the  importance  of  the  case  demands,  and  especially  with  reference 
to  the  objections  somewhat  specifically  made.  To  here  set  out  and 
discuss  each  of  the  many  paragraphs  of  the  chaige  would  be  a  useless 
consumption  of  space.  It  is  sufficient  to  say  that  the  instructions  contain 
a  full,  concise,  plain,  and  correct  statement  of  the  law  applicable  to  the 
several  phases  of  the  case.  We  find  no  error  in  them,  either  as  generally 
or  specifically  indicated  in  defendant's  motion,  nor  in  any  of  the  proceed- 
ings shown  in  the  record,  and  the  judgment  of  the  district  court  is 
therefore  affirmed. 
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State  of  Iowa  ▼.  J.  G.  FUiicoRE,  Appellant. 

Laboent:  bstablibhsd. 

Appeal  from  Shelby  District  Court.— Hgs  ,  A.  B.  Thobnsll,  Jadge. 

Wkdnssdat,  Deoembeb  12, 1894. 

Indiotment  for  lareeny  from  a  building  in  the  nighttime.  Verdiet  of 
gnilty,  and  the  defendant  appealed. — Affirmed. 

Beoauss  of  the  financial  inability  of  the  defendant,  who  is  confined 
in  the  penitentiary,  this  case  is  submitted  on  a  typewritten  copy  of  the 
record.  D.  O.  Stuart,  Esq.,  appearing  for  the  defendant,  the  caose  was, 
by  stipulation  with  the  attorney  general,  submitted  without  argument  by 
either  party  on  the  qaestion  of  the  sufficiency  of  the  evidence  to  sustain 
the  yerdict. 

Gbanosb,  0.  J. — ^Wehave  carefully  examined  the  record  in  this  case. 
There  is  a  strong  conflict  as  to  some  of  the  impoiiiant  facts,  and  but  for 
the  testimony  on  the  part  of  the  defendant  we  should  hesitate  to  affirm 
the  judgment.  The  testimony,  although  conflicting,  warranted  the  jury 
in  finding  that  the  defendant  was  in  Council  Bluffs  about  the  twenty- 
second  of  January,  1892,  with  a  quantity  of  clover  seed,  which  the 
indictment  charges  as  having  been  stolen,  where  he  sold  the  same,  and 
the  amount  corresponds  with  the  amount  shown  to  have  been  taken  from 
the  bam  of  Azline  &  Smith.  The  date  that  the  seed  was  taken  &om  the 
bam  was  sometime  between  the  tenth  day  of  December,  1891,  and  the 
forepart  of  February,  1892.  The  doubtful  feature  of  the  evidence  on 
the  part  of  the  state  was  the  identity  of  the  seed  taken  from  the  bam  of 
Axline  &  Smith  with  that  sold  by  the  defendant,  the  sameness  of  the 
amounts  being  the  strongest  fact  in  support  of  it.  The  principal  effort  of 
the  defense  was  to  show  that  defendant  was  not  at  Council  Bluffs  at  the 
time  of  the  sale  of  the  seed  there,  and  hence  that  the  sale  must  have 
been  by  some  other  person.  The  evidence,  if  true,  makes  it  quite  con- 
clusive that  he  was  there,  and,  if  there,  it  is  equally  conclusive  that  he 
sold  an  amount  of  clover  seed,  under  an  assumed  name,  corresponding  to 
that  taken  from  the  bam  of  Axline  &  Smith.  The  defendant  was  a  wit- 
ness in  his  own  behalf,  and  he  stands  so  conclusively  impeached  by  proof 
of  his  former  convictions  of  similar  felonies  that  no  credit  could  well 
have  been  given  his  testimony.  One  can  not  read  the  entire  record 
without  a  satisfactory  and  abiding  conviction  of  the  guilt  of  the  defend- 
ant. The  trial  seems  to  have  been  fair,  and  the  rights  of  the  defendant 
carefully  guarded  by  the  instructions.  Upon  the  branch  of  the  case  as 
to  the  identity  of  the  seed  sold  with  that  taken  from  the  bam  of  Axline 
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&  Smith,  the  oonrt,  eyidently  feeling  that  it  was  the  weak  point  of  the 
proseontion,  carefally  and  rei>eatedly  called  the  attention  of  the  jury  to 
it,  with  the  statement  that  it  most  be  established  to  warrant  a  conviotion. 
The  record  is  snoh  that  we  should  not  interfere  with  the  jadgment,  and 
itiSi 


Statb  of  Iowa  ▼.  Frbd  Odeb,  Appellant. 

Liquor  kuisanoi  bt  phabmaoist  established. 

Appeal  from  Polk  District  Court.— Hoif,  C.  P.  Holmes,  Judge 

Wednesday,  Deoembeb  12, 1894. 

IKDIOTMENT  for  nnisanoc  in  the  sale  of  intoxicating  liquors.  Verdict 
of  gn^ty,  and  a  judgment,  from  which  the  defendant  appealed. — Affirmed, 

PhilUps  4-  Phillips  for  appellant. 

John  Y.  Stone,  attorney  general,  and  Thos.  A,  Cheshire  for  the  state. 

Gbakoeb,  C.  J. — I.  The  defendant  is  a  registered  pharmacist,  and 
the  indictment  chaiges  that  he  kept,  with  intent  to  sell,  and  did  sell, 
intoxicating  liquors,  in  violation  of  law.  It  is  urged  that  the  verdict  of 
guilty  is  without  support  in  the  evidence.  We  think  that  the  verdict  is 
warranted.  It  is  quite  a  plain  case  of  a  purpose  to  carry  on  a  business 
of  selling  intoxicating  liquor  as  a  beverage  under  the  license  or  i>ermit  of 
a  registered  pharmacist.  The  evidence  very  conclusively  shows  that  the 
store  was  a  place  resorted  to  at  night  for  the  purpose  of  drinking;  that 
there  was  much  drunkenness  about  the  place — ^much  noise;  and  that  peo- 
ple came  there  at  night  from  10  to  12,  and  sometimes  as  late  as  1  o'clock. 
Sometimes  hack  loads  would  drive  there  late  at  night,  and  the  drinking 
was  carried  on  in  a  back  room,  and  in  a  manner  entirely  inconsistent  with 
a  legitimate  course  of  dealing  by  a  pharmacist.  There  is  some  dispute  as 
to  whether  applications  were  signed  at  all  times  for  purchases,  as  required 
by  law.  The  evidence  tends  strongly  to  show  that  they  were  not,  and 
that  evasive  methods  were  resorted  to  in  the  way  of  obtaining  applications 
signed  at  other  places.  It  does  api>ear  in  evidence  that  the  defendant 
was  not  generally  there  at  night,  when  most  of  the  drinking  was  done, 
but  he  was  there  some,  and  the  testimony  shows  that  he  knew  of  the 
illegal  sales.  There  is  no  reason  why  we  should  disturb  the  verdict  for 
want  of  evidence  to  support  it. 

II.  A  Dr.  Tobey  was  a  witness  for  the  state,  and  he  testified  as  to 
one  Newell  having  been  to  see  him  at  his  drug  store  to  make  arrangements 
with  him  for  applications  signed  by  one  Lucas,  who  was  a  witness  for 
the  state,  and  testified  as  to  having  bought  liquor  of  defendant  without 
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signing  an  application;  the  purpose  being  to  use  the  blanks  obtained  from 
Tobey  as  applications  made  to  defendant,  and  thus  make  a  showing  of 
legality  in  the  sales  to  Lucas.  Ck>mplaint  is  made  of  Tobey  being  i>er- 
mitted  to  testify  as  to  his  conversation  with  Newell  in  the  absenee  of 
the  defendant.  The  admission  of  the  testimony  does  not  seem  to  be 
erroneous,  for  it  appears  that  the  witness  Tobey  and  the  defendant  after- 
ward had  a  conversation  in  which  the  defendant  complained  to  Tobey  for 
his  not  proving  a  friend  to  him,  as  he  supposed  him  to  be,  and  informed 
Tobey,  in  substance,  that  he  had  the  blanks  signed  at  another  place.  It 
is  true  that,  in  this  conversation  with  defendant,  Newell's  name  was  not 
mentioned,  but  the  inference  is  quite  unmistakable  that  the  conversation 
referred  to  the  refusal  to  have  the  blanks  signed  on  Newell' s  application 
to  him  for  that  purpose.  This  recognition  of  Newell' s  authority  to  act 
for  defendant  was  sufficient  to  render  the  proof  of  the  conversation  be- 
tween Tobey  and  Newell  competent.  It  may  be  true  that  this  fact  as  to 
Newell' s  authority  did  not  appear  until  after  some  of  the  testimony  was 
admitted,  but  when  the  fact  became  apparent  it  rendered  any  otherwise 
erroneous  ruling  without  prejudice. 

Some  other  complaints  are  made  as  to  the  rulings  on  admitting  evi- 
dence, but  we  discover  no  prejudicial  error,  and  the  judgment  is  af- 

FIBMSD. 


Stats  of  Iowa  v.  Geobos  Johnson,  Appellant. 

LiQUOB  NUISANOS  NOT  PROYBN. 

AppetUfrom  Polk  District  Court, --Ro^,  W.  P.  Conrad,  Judge. 

Thxtrsdat,  Dboembbr  13,  1894. 

The  defendant  was  convicted  in  police  court  of  the  crime  of  owning 
and  keeping  intoxicating  liquors  in  this  state  with  intent  to  sell  the  same, 
in  violation  of  law.  He  appealed  to  the  district  court,  and  was  again 
convicted.    From  the  judgment  of  that  court  he  appeals. — B&veradd. 

A.  A,  Htukins  for  appellant. 

John  Y,  Stone,  attorney  general,  for  the  state. 

BoDiNSON,  J. — ^This  cause  is  submitted  for  our  decision  on  a  printed 
abstract  and  partial  transcript  of  the  reco^*d,  without  an  argument  for 
either  party.  The  evidence  shows  that,  before  the  filing  of  the  informa- 
tion in  this  case,  a  restaurant  was  carried  on  in  the  front  room  of  a  place 
described  as  712  Walnut  street.  In  a  back  room  intoxicating  liquors  were 
found  on  several  occasions.  Whether  the  place  was  in  Polk  county  does 
not  appear.  The  defendant  had  been  seen  in  the  front  room,  but  it  is  not 
shown  that  he  owned  or  controlled,  or  had  any  interest  in,  the  liqaors,  nor 
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that  he  was  ever  seen  in  the  room  where  they  were  kept,  nor  that  he  was 
ever  in  any  manner  connected  with,  or  concerned  in,  the  business  carried 
oa.  So  far  as  is  shown,  he  may  have  been  in  the  front  room  as  a  cus- 
tomer for  lawful  purposes  only.  The  evidence  submitted  to  us  is  not 
sufficient  to  sustain  the  conviction,  and  the  judgment  of  the  district  court 

is  REVKBSXD. 


C.  O.  Cttlver  &  Ck>]CPANTy.  Thx  Amxrioan  Express  Cohpant,  Appellant. 

EVIDKNCB  FAIRLY  IN  OONFUCT  NOT  REVIEWED  ON  APPEAL. 

Appeal  from  Wood^ry  District  Ckmrt—Kov,  George  W.  Wakefield, 

Judge. 

Friday,  December  14,  1894. 

AonoN  for  the  value  of  a  box  of  merchandise. — ^From  a  verdict  and 
judgment  in  favor  of  the  plaintiffs,  defendant  appeals. — Affirmed,   ' 

Marsh  ^  Henderson  for  appellant. 

Spalding,  Taylor  j'  Burgess  tor  appellees. 

EiNNE,  J. — ^L  The  contention  in  this  case  is  as  to  whether  a  box  of 
merchandise  which  plaintiff  ordered  from  S.  E.  Bothkopl  &  Company, of  New 
York  City,  in  February,  1891,  and  wliich  was  to  be  shipped  over  defend- 
ant's line,  has  been  delivered  to  plaintiff.  The  evidence  without  conflict 
shows  that  the  box  was  received  by  the  defendant  for  transportation  on 
February  10,  1891 ;  that  in  due  course  of  time  it  transported  the  box  to 
Sioux  City,  Iowa,  at  which  place,  on  the  sixteenth  day  of  the  same  month, 
defendant  placed  the  box  in  the  hands  of  one  Welch,  its  delivery  agent, 
for  delivery  to  plaintiffs.  It  also  appears  without  conflict  that  at  some 
time  on  that  day  Welch  entered  plaintiffs'  store,  and  handed  a  small 
package  to  their  clerk,  Miss  Sawyers,  and  at  the  same  time  informed  her 
that  he  had  delivered  a  box  on  the  sidewalk,  in  front  of  the  store,  for 
plaintiffs,  and  that  thereupon  she  receipted  for  both  the  box  and  package, 
and  paid  the  charges  on  both.  Welch  testifles  that  he  delivered  the  box 
and  package  in  the  forenoon  of  the  sixteenth  of  February,  1891.  The 
testimony  introduced  on  behalf  of  the  plaintiffs  showed  that  Welch  was 
not  in  the  store  in  the  forenoon  of  that  day,  and  made  no  delivery  at  the 
time  he  claimed  to  have  done  so;  that  he  was  in  the  store  in  the  after- 
noon of  that  day,  somewhere  between  noon  and  2  o'clock,  at  which  time 
he  delivered  a  small  package,  and  told  Miss  Sawyers  that  he  had  left  a 
box  for  plaintiff  on  the  sidewalk  in  front  of  the  store,  and  at  that  time  she 
receipted  for  and  paid  the  express  charges  on  both  the  package  and  box; 
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thftt  she  at  once,  on  receiving  this  information,  told  plaintiff,  and  that 
two  clerks  at  once  went  out  to  the  sidewalk,  and  carried  the  box  into  the 
store.  It  was  opened  and  proved  to  be  a  box  of  dress  goods  from  Chicago, 
which  had  come  by  freight;  not  the  box  in  controversy.  Plaintiff  claims 
it  never  received  the  box  consigned  to  it  by  the  New  York  firm.  Tonch- 
ing  the  matter  of  delivery,  the  jory  were  Instnioted,  in  substance,  that  if 
they  found  from  the  evidence  that  the  box  was  on  February  16,  1891, 
delivered  upon  the  sidewalk,  in  front  of  plaintiffs'  store,  by  the  defend- 
ant's driver  and  employee,  and  that  he  immediately  thereafter  notified 
plaintiffs  or  its  employee  in  the  store  of  such  delivery  on  the  sidewalk  in 
front  of  the  store,  and  thereupon,  without  objection  to  the  manner  of 
delivery,  plaintiff  paid  the  charges  on  the  box,  and  receipted  for  it,  then 
they  should  return  a  verdict  for  defendant.  If,  however,  they  should  find 
that  the  box  was  shipi>ed  over  defendant's  line,  and  never  in  fact  deliv- 
ered to  plaintiff  by  defendant  upon  the  sidewalk  in  front  of  its  store,  and 
notice  thereof  immediately  given  to  plaintiff  or  its  employees,  then  they 
should  return  a  verdict  for  the  plaintiff.  As  these  instructions  are  not 
complained  of,  they  must  now  be  treated  as  the  law  of  the  case. 

It  is  contended  that  the  verdict  for  plaintiff  is  not  sustained  by  the 
evidence,  but  is  in  fact  contrary  thereto.  We  do  not  think  so.  There 
was  a  fair  confiict  in  the  evidence  as  to  the  fact  of  delivery  of  the  box. 
Plaintiff's  testimony  established  the  fact  that  Welch  was  not  in  the  store 
at  the  time  claimed  by  him;  that  he  was  there  in  the  afternoon,  and  that 
that  was  the  time  when  the  box  was  receipted  and  paid  for,  and  that  an 
investigation,  made  immediately  after  Welch  was  in  the  store,  showed 
that  no  such  box  was  in  front  of  the  store,  but  another  and  different  box 
was  there,  which  had  come  by  freight,  and  been  delivered  by  another 
party.  We  can  not  review  all  of  the  testimony,  a  portion  of  which  only 
we  have  referred  to,  but  it  is  sufi&oient  to  say  that,  taking  it  all,  there  was 
ample  evidence  to  justify  the  jury  in  finding  as  it  did.  We  discover  no 
reason  for  disturbing  the  judgment  below.    Afitbmxd. 


I  tt  TToj       Fabmers  Loan  and  Trust  Coicpant,  Appellant,  v.  John  Olson,  L.  E. 
|i28  74e|  GtJTz,  AND  August  Bipkx. 

Alteration  of  note:  burden  or  proof. 

Appeal  from  Calhoun  Dislriei  Omrt.—HoN.  George  W.  Pains,  Jadg». 

Friday,  t)ECEiCBER  14,  1894. 

Acn*lOH  upon  a  promissory  note.    Trial  by  jury.    Vtrdiet  and  judg- 
ment for  defendants.    Plaintiff  appeals. — Affirmed. 

M,  J,  Sweeley  for  appellant. 

E.  M.  Wright  and  0.  J,  JoUey  for  appellees. 
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BoTHROOK,  J.— L    The  following  is  a  copy  of  that  part  of  the  note  npon 
which  the  questions  inyolyed  in  the  appeal  arise : 
**  $145.10.  POMXBOT^  Iowa,  Nov.  13, 1891. 

*'  March  1st  after  date,  we  promise  to  pay  to  the  order  of  August 
Bipke  the  sum  of  one  hundred  and  forty-five  and  10-100  dollars,  for  value 
received,  with  eight  per  cent  interest  per  annum  from    *  *  *• 

(Signed)  "Johk  Olsoh. 

"Lu  B,  GUTZ." 

The  said  note  is  indorsed  as  follows: 

"For  value  received,  I  hereby  guaranty  payment  of  the  within  note, 
and  waive  demand,  presentment,  and  notice  of  protest  of  same  when  due. 

(Signed)  "A.  BiPKK." 

The  indorsement  was  made  to  the  plaintiff  bank  before  the  note 
became  due.  The  bank  discounted  the  note  in  the  regular  order  of  busi- 
ness. It  appears  without  any  real  conflict  in  the  evidence  that,  when  the 
note  was  executed  and  delivered  to  Bipke  by  Olson  and  Guts,  the  word 
"maturity"  was  upon  the  face  of  the  note,  immediately  after  the  word 
'from,"  so  that  the  instrument  did  not  draw  interest  from  its  date,  but 
from  its  maturity.  About  the  time  the  money  became  due,  Gutz,  one  of 
the  makers,  went  to  the  bank  to  pay  it,  and  when  it  was  presented  the 
word  "maturity"  had  been  erased.  The  fact  of  the  erasure  is  not  in  dis- 
pute. The  note  has  been  certified  to  this  court,  and  it  is  apparent  that 
an  erasure  was  made,  and  it  is  so  complete  that  no  part  of  the  word 
can  be  discovered  by  an  inspection  of  the  instrument.  The  makers  and 
the  indorsers  refused  to  make  payment;  suit  was  brought;  and  all  of  the 
defendants  rely  upon  an  alleged  false  and  fraudulent  alteration  of  the 
note  as  a  defense  to  the  action.  No  question  is  made  as  to  the  materiality 
of  the  alteration.  It  increased  the  liability  of  the  makers,  and  avoided 
the  note,  unless  the  alteration  was  made  without  authority,  or  by  a 
stranger  to  the  instrument.  As  we  have  said,  the  evidence  is  almost  con- 
clusive that  the  erasure  was  made  after  the  paper  was  signed  and  deliv- 
ered to  Bipke.  The  main  contention  upon  the  trial  was  whether  it  was 
altered  while  in  the  possession  of  Bipke,  or  after  he  delivered  it  to  the 
bank.  The  court  rightly  instructed  the  jury,  in  substance,  that  the  bur- 
den was  on  the  defendants  to  establish  the  disputed  fact  by  a  preponder- 
ance of  evidence.  It  is  claimed  in  behalf  of  plaintiff  that  the  verdict  is 
not  supported  by  the  evidence.  The  only  witnesses  who  testified  to  the 
actual  condition  of  the  note  when  it  was  sold  by  Bipke  to  the  bank  was 
Bipke,  in  behalf  of  the  defendants,  and  J.  H.  Lowry,  the  cashier,  and  E. 
J.  Masterson,  clerk  in  the  bank.  Bipke  testified  that  the  note  was  in  his 
possession  from  the  time  that  it  was  executed  until  he  sold  it  to  the  bank, 
and  that  no  alteration  or  change  had  been  made  up  to  that  time.  The 
other  two  witnesses  testified  that  it  was  not  altered  after  it  was  received 
by  the  bank.  There  are  many  other  facts  and  circumstances  in  the  evi- 
dence not  necessary  to  set  out  here.  We  have  stated  enough  to  show 
that  there  was  a  very  decided  confiiot  in  the  evidence  as  to  when  the 
note  was  altered.  There  is  no  suggestion  that  the  erasure  was  made  by 
a  stranger.    It  was  a  fair  question  for  the  jury  to  determine  the  oredi 
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bility  of  the  witiiesseci.  And  we  can  not  hold  that  there  was  a  failure  on 
the  part  of  the  defendants  to  produoe  evidence  in  support  of  their  defense 
spfl&cient  to  authorize  a  verdict  in  their  favor. 

II.  Objection  is  made  to  certain  parts  of  the  instructions  given  hj 
the  court  to  the  jury,  and  to  the  refusal  to  give  instructions  asked  by  the 
plaintiff.  And  it  is  claimed  the  court  erred  in  rulings  on  the  admission 
and  exclusion  of  evidence.  We  do  not  think  it  is  necessary  to  set  out 
these  alleged  errors.  We  do  not  regard  any  of  them  as  well  taken,  and  & 
separate  discussion  of  them  would  serve  no  useful  purpose.  The  judg- 
ment of  the  district  court  is  affirmed. 
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ABATKMSIfT  TO  ATTACHMSNT 

ABATEMENT— See  Practick,  «  728. 
ACCEPTANCE— See  Bonds,  364. 
ACCOUNTING— See  Partnership. 
AGENT— See  Princjipal  and  Agint. 
ALIMONY— See  Divorce  and  Alimont,  107. 
ALLEY— See  Real  Property. 
APPEAL— See  Prac.  Sup.  Ct. 

ABSON— See  Crim.  Law,  »,  \  »,  «,  «  «  «  «  467,  651. 
ASSIGNMENT— See  Bsoordino  Aots,  144. 
ASSUMING  DEBT— See  Contract,  «,  12. 

ASSUMPTION 

Of  Mutual  Insuranoe  AsBOciation's  Liability—One  oom- 
pany  issued  endowment  policies  before  passage  of  the  act  of  1886 
prohibiting  fatore  issaes  of  such.  Another  company,  which  has 
issued  no  such  policies,  assumes  its  liability.  Held,  the  mem- 
bers of  the  latter  are  not  liable  to  assessment  to  pay  endow- 
ment policies  assumed. — Bishong  v.  Ass'n  Co.,  163. 

ATTACHMENT. 

L  Mortgaflred  Chattels— Three  mortgages  were  made  on  a  stock 
of  goods.  Creditors  levied  an  attachment  upon  it  without 
making  any  deposit  to  pay  the  mortgages,  as  provided  by  chapter 
117,  Acts,  Twenty-first  General  Assembly.  They  asserted  the 
mortgages  to  be  fraudulent  and  void,  and  shortly  after  the  levy, 
brought  actions  in  equity  to  have  them  so  declared.  They  were 
successful  as  to  one  of  the  mortgages,  only.  Between  said  levy 
and  the  institution  of  the  equity  suits,  plaintiff  took  a  fourth 
mortgage  on  the  stock  with  knowledge  of  the  levy.  Beld,  the 
failure  to  make  said  deposit  gave  the  last  mortgage  no  priority 
over  the  attachment  levy.  Such  mortgage  is  inferior  to  liens 
given  the  creditor  in  said  equity  suits,  subsequent  to  the  taking.— 
Clark  V.  Patton,  247. 
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Attachmbnt— Contlniied.  to  Clsrx,  District  Court 

2.  A  Judernient  in  rem  will  not  be  vacated  beoause  a  mistake  is 

made  in  naming  plaintiff  in  the  title  of  the  petition,  where  its 
body,  notice,  writ  of  attachment  and  the  judgment  set  oot  the 
name  correctly;  nor  because  a  like  mistake  is  made  in  execu- 
tion and  notice  of  sale,  or  beoause  such  notice  was  not  published 
twice  in  a  newspaper,  when  writ  of  execution  correctly  stated 
defendant's  name,  date,  and  amount  of  judgment,  the  court 
rendering  it,  and  that  the  action  was  aided  by  attachment  levied 
on  the  land  in  controversy. — Griffith  v.  Harvester  Co.,  634. 

3.  Attachment  Bond— While  the  statute  makes  it  mandatory  that 

an  attachment  bond  must  be  in  at  least  three  times  the  sum  the 
petition  states  to  be  due,  yet,  under  provisions  allowing  amend- 
ment, an  insufficient  bond  may  be  cured  by  filing  a  new  one 
which  takes  effect  as  of  the  date  of  the  first;  and  the  defect  in 
the  first  bond  does  not  defeat  the  obtaining  of  a  lien  by  the 
attachment. — Idem, 

ATTEMPT  TO  RAPE— See  Crim.  Law,  ^  ^  »  ». 

ATTORNEY— See  Crim.  Law,  ^,  «  «  «  «  w  «  »  493^  540. 

ATTORNEY  FEE— See  Praoticie,  »,  695. 

Lien— Settlement  by  Client— A  defendant  who  is  served  with 
notice  of  attorney's  lien  is  liable  if  he  settles  the  judgment 
against  him,  pending  appeal ;  but  he  is  liable  for  what  is  justly 
due,  only.  Where  there  is  a  compromise  of  a  judgment  demand^ 
attorney  fees  should  be  based  on  what  is  obtained  with  the  set- 
tlement, and  not  on  the  amount  of  the  judgment. — ^Parsons  et  aL 
▼.  Hawley,  175. 

BAIL— See  Crim.  Law,  «  540. 

BONDS— See  Clerk,  D.  C,  129. 

A  bond  which  is  returned  on  account  of  defective  acknowledgment^ 
is  not  accepted. — Webber  Co.  v.  R*y  Co.,  364. 

BRIDGE— See  Evid..  »,  «,  178. 
CERTIORARI— See  Highways,  122. 
CHATTEL  MORTGAGE— See  Attachment. 

OLERK,  DISTRICT  COURT. 

Liability  of  Bondsmen— When  the  person  entitled  to  part  of 
the  proceeds  of  a  partition  sale  can  not  be  found,  funds  may  be 
ordered  to  be  paid  into  court  to  await  further  orders.  For  money 
so  paid,  the  clerk's  official  bond  is  holden. — Walters-Cates  v. 
Wilkinson,  129. 

CONSIDERATION— See  Contraots,  8,  12 ;  Settlement,  379. 
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CONSTABLK  FbK8  TO  CONSTRUCTION  OF  WRITINGS 

CONSTABLE  FEES. 

L  A  constable  is  not,  in  addition  to  mileage,  entitled  to  be  repaid  his 
oar  fare  expended  in  delivering  a  prisoner  on  mittimus,  and 
returning. — Wheeler  v.  Clinton  County,  44. 

2.  Bamic — Trial  Fee— Constable  is  not  entitled  to  one  dollar  for  attend- 
ing trial  before  a  justice,  when  no  objection  is  made  to  the 
information,  no  evidence  introduced,  and  a  plea  of  guilty  had. — 
Idem. 

CONSTITUTIONAL  LAW  —  See  Crim.  Law,  4.  National 
Guard,  569. 

1.  Munioipcd  Corporation— Section  16,  chapter  168,  Acts  of  1886, 

in  effect,  does  no  more  than  to  permit  a  city,  which  can  issue  no 
bonds  on  account  of  the  constitutional  limitation,  to  assign  its 
right  to  collect  a  special  paving  tax  to  those  who  do  the  work. 
No  d^bt  is  authorized  by  it  and,  hence,  it  is  not  unconstitutional. 
— Tuttle  V.  Polk  &  Hubbell,  433. 

2.  Same — Special  Law.— That  a  statute  confers  a  power  only  upon 

cities  having  a  stated  population  does  not  make  it  a  ''special 
law''  within  article  3,  paragraph  30,  constitution  of  Iowa. — Idem. 

OONSTRUOTION  OF  WRITINGS. 

1.  By  Corporations — Part  of  the  incorporators,  before  incorporat- 

ing, made  a  contract  with  the  remainder,  in  which  they  were 
named  as  parties  of  the  first  and  second  part  respectively.  As 
part  of  it,  those  named  as  parties  of  the  second  part  conveyed 
lots  held  by  them  in  severalty  to  the  corporation,  agreeing  to  aid 
in  selling  the  lots,  and  not  to  sell  in  competition.  Held,  the  con- 
tract is  severable,  and  one  incorporator  is  not  liable  because  his 
fellows  broke  said  agreement. — Cotton  Mill  Co.  v.  York  Inv.  Co., 
396. 

2.  "Cost  Price"  Defined— Where  goods  are  sold  at  *'cost  price,'' 

the  buyer  owes  the  bill  price,  and  is  not  entitled  to  deduct  dis- 
counts which  the  seller  would  have  been  entitled  to  had  he  paid 
for  the  goods  by  a  stated  time.— McCoy  v.  Hastings  &  Co.,  585. 

8.  Land  Sale — A  letter  to  one  who  is  negotiating  the  sale  of  a  farm, 
that  owner  wishes  to  sell  his  horses,  etc.,  also,  aud  would  need 
to  retain  part  of  the  land  temporarily,  if  the  personal  property 
was  not  sold,  is  not  a  statement  that  sale  must  embrace  both 
farm  and  personal  property. — Welsh  et  al.  v.  Lemert,  116. 
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Con.  of  Writings— Continued  to  Coxtkact 

4.  Sams— A  letter  is  addressed  to  an  agent  at  Bloomington,  where  he 

is  attempting  a  sale,  stating  that  a  reduced  oommission  is  to  be 
paid  if  the  sale  is  at  a  certain  price.  It  was  an  answer  to  one  in 
which  the  agent  stated  he  would  try  to  sell  to  one  Blue,  would 
see  others  if  he  failed,  and  thought  he  would  make  a  sale  before 
he  left.  Heldf  the  letter  did  not  limit  authority  to  seeking  to  sell 
in  Bloomington. — Welsh  et  al.  v.  Lemert,  116. 

5.  Lbase— What  Constitutks— Plaintiff  answered  a   proposition  to 

lease,  "I  will  accept  your  offer  to  lease  to  yon  at  $200  per  year  for 
three  or  five  years  as  you  choose."  Defendant  answered,  "make 
out  lease  for  place  for  five  years  at  $200  per  year.''  He  also  said 
in  this  letter  tl^at  he  would  like  to  build  on  a  cookroom,  with 
privilege  to  remove  it.  Plaintiff  recognized  that  a  lease  for  five 
years  existed.  Held,  these  letters  made  a  lease,  and  the  request 
as  to  the  cookroom  did  not  attach  a  condition  to  defendant's  ao- 
oeptanoe.— Culton  v.  Gilchrist,  718. 

6.  Subscription — A  subscription  recited  that,  whereas,  a  hospital 

was  about  to  be  erected  ''I 'hereby  subscribe  one  hundred  dollars 
for  this  purpose,  and  further,  as  a  soldier's  memorial,  I  agree  to 
support  three  beds  therein  at  two  hundred  and  fifty  dollars  each 
per  annum  from  completion  of  building.  Beds  to  be  for  use  of 
soldiers,  but  always  for  use  when  there  are  no  soldier  appli- 
cants." Held,  the  contract  is  entire .  and  the  undertaking  to 
build  the  hospital  supports  both  promises,  though  the  hospital 
made  no  agreement  to  set  the  beds  apart  for  soldiers.  Betting 
apart  a  ward  with  four  beds,  naming  it  after  subscriber,  and 
never  refusing  admission  to  soldiers,  fully  performs  the  contract. 
The  contract  did  not  require  the  giving  of  notice  that  provision 
had  been  made  for  soldiers. — Hospital  v.  Merrill,  649. 

OONTRAOT — See  Construction  op  Writings,  116,  396,  718, 

1.  Cancellation — ^K.  and  G.    contracted  to  exchange  lands  which 

each  agreed  to  clear  of  incumbrances.  E.  performed  his  agree- 
ment ;  C.  died  without  doing  his  part.  It  may  be  conceded  that 
his  administratrix  unnecessarily  delayed  performance.  But  after 
such  delay,  K.,  after  bringing  action  to  cancel,  agreed  to  give 
further  time,  and  within  a  month  after  such  agreement  the  ad- 
ministratrix cleared  the  title  to  the  G.  lands.  Held,  all  unusual 
delay  had  been  waived,  and  no  cancellation  should  have  been 
decreed. — Kraner  v.  Chambers,  681. 

2.  Same — It  does  not  concern  plaintiff  that   a  guardian    clears  land 

which  is  to  be  exchanged,  by  borrowing  of  herself  as  guardian, 
without  consent  of  court. — Idem, 
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Contract— Continued. 

3.  Consideration — The  holder  of  a  second  mortgage,  for  his  own 
good,  agreed  with  the  holder  of  the  third  to  keep  the  interest  on 
the  first  mortgage  paid,  if  the  holder  of  the  third  mortgage 
would,  for  a  fixed  time,  forbear  a  foreclosure  to  which  he  was 
then  entitled.  The  second  mortgage  holder,  instead,  took  an 
assignment  of  interest  coupons  attached  to  said  first  mortgage. 
Before  the  maturity  of  the  coupons  the  second  mortgage  was  fore- 
closed and  the  holder  of  the  third  was  a  party.  The  first  was 
also  foreclosed  and  redeemed  by  the  holder  of  the  third  without 
knowledge  that  the  holder  of  the  second  was  asserting  said  cou- 
pons against  him.  Held,  the  agreement  was  on  sufficient  consid- 
eration. The  foreclosure,  before  maturity  of  the  coupons,  does 
not  estop  the  holder  of  the  third  mortgage  from  resisting  the  col- 
lection of  said  coupons. — Burke  y.  Dillin,  557. 

4*  CoBtom — ^Wfaen  a  general  custom  fixes  a  "car  load"  at  a  certain 
number  of  pounds,  the  law  presumes  that  a  shipping  contract 
was  made  with  reference  to  such  custom,  and  conclusively  pre- 
sumes that  the  shipper  had  knowledge  of  it. — Goode  v.  B'y  Co., 
871. 

5.  Land  Sale  Commission—Where  one  procures  a  buyer  ready 

and  willing  to  take  land  on  terms  made  by  the  owner,  it  is  no 
defense  that  the  owner,  knowing  this,  voluntarily  sells  to  that 
buyer  on  different  terms. — Corbel  v.  Beard,  360. 

6.  Nefflifirence — Against — ^Wherever  the  common  law  is  in  force, 

through  absence  of  statute,  a  common  carrier  can  not,  by  con- 
tract, shield  itself  from  its  own  negligence. — Hudson  v.  B'y  Co., 
231. 

7.  Of  Resale — Dealer  must  sell  under  it  or  not  be  allowed  to  set  up 

that  machine  failed  to  work. — Warren  et  al.  v.  Watson  et  al., 
759. 

8.  "Subject  to  Incumbrances"— Where  land  is  conveyed  subject  to 

judgments  on  grantor's  notes  which  the  land  is  sufficient  to  pay, 
and  buyer  then  takes  an  assignment  of  them,  he  can  not  enforce 
them  against  sureties  on  such  notes,  and  new  notes  given  by  the 
surety  for  them  are  without  consideration. — Price  v.  Bea,  12. 

9.  Sunday  Contract— It  is  not  material  that  a  conversion  occurs 

in  carrying  out  a  contract  made  on  Sunday. — Doolittle  et  al.  v. 
Shaw,  348. 

10.  Samic — That  a  farm  is  sold  on  Sunday  does  not  invalidate  a  prior 

agreement  to  pay  a  commission  for  selling  it. — Boland  v.  Kistle, 
369. 
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CoNvxRSxoir  TO  Criminal  Law 

CONVERSION.    See  CONTBAOTS, ». 

The  mere  fact  that  a  horse  is  driven  beyond  the  point  fixed 
in  hiring  him,  will  not  show  conversion. — ^Doolittle  et  al.  v. 
Shaw,  348. 

OOBPOEATIONS— See  Con.  of  WEirmas,  896. 

COSTS— See  Crim.  Law,  «  »;  Pbaot.  Sup.  Ct.,  «,  «. 

COST  PRICE—See  Words  and  Phrases,  586. 

COUNTY— See  Evidence,  »,  «,  ',  178;  Fees,  701;  National  Guard,  569. 

COUNTY  ATTORNEY. 

Resigrnation  of  oonnty  attorney  should  be  made  to  the  board  of 
supervisors,  though  that  of  district  attorney  was  required  to  be 
made  to  the  governor. — State  v.  Eovolosky,  498. 

CRIMINAL  LAW. 

Bail— See  post,  «,  540. 

L  "Drug  Selling— Itinerant— The  offense  against  chapter  75,  Acts, 
Eighteenth  General  Assembly,  does  not  consist  of  selling  or 
offering  drugs  for  sale  but  in  being  an  itinerant  who  publicly 
professes  by  writing  or  printing  to  treat  diseases  by  drugs. — 
State  V.  Bair,  28. 

2.    Same — ConstitutUmality — Such   enactment   does   not   contravene 
article  1,  section  7,  constitution  of  Iowa,  guaranteeing  the  right 
to  speak  and  write. — Idem, 
Escapei  post, »,  463. 
Evidence. 

8.  Arson— On  charge  of  burning  a  building,  it  should  have  been  admit- 
ted in  evidence  that  it  contained  a  leaky  gasoline  stove  from 
which  fire  had,  on  a  former  occasion,  started. — State  v.  Delaney 
et  al.,  467. 

4.  SameSuffioieney  of  Evideno&—A  fire  in  defendant's  building  was 

incendiary.  Six  of  his  relatives  and  friends  testify  to  an  alibi. 
One  woman  testified  she  saw  him  in  a  criminating  position.  The 
place  where  she  saw  him  was  in  shadow^  though  the  moon  was 
shining.  Witnesses  said  that  this  witness  had  admitted  that  she 
did  not  know  the  man  to  have  been  defendant.  Conviction 
upheld. — State  v.  Tennebom,  551. 

5.  Same— It  being  necessary  that  defendants  leave  their  stopping  place 

in  order  to  set  the  fire,  they  should  have  been  allowed  to  show 
what  rooms  must  be  passed  through  to  get  outdoors,  as  tending  to 
show  that  their  alleged  going  out  would  have  aroused  other 
inmates. — State  v.  Delaney  et  al.,  467. 
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Criminal  Law  [Evid.]— Continned. 

6.  Same— Evidence  Insufficient— There  should  have  been  no  conyfotion 

beoanse  there  was  no  motive  for  the  alleged  orime,  because  the 
most  damaging  testimony  was  wholly  unreliable,  and  because 
disinterested  witnesses  strongly  established  an  alibi. — Idem, 

7.  Attempt  to  Rape — Prosecutrix's  reputation  for  chastity  was  ques- 

tionable. She  rode  with  defendant,  and  he  attempted  indecent 
liberties.  A  few  days  after  that,  she  requested  him  to  allow  her 
to  ride  with  him  to  her  home,  where  he  was  starting  at  night. 
On  that  ride,  he  asked  intercourse  and,  finally,  twice  lifted  her 
out  of  the  buggy  and  had  connection.  Her  drawers  were  torn 
on  one  side,  and  if  her  testimony  on  resistance  were  be- 
lieved, it  was  the  duty  of  the  jury  to  find  a  rape.  Held,  convic- 
tion for  attempt  to  rape  should  be  set  aside. — State  v.  Pilking- 
ton,  92. 

8.  Complaints  (see  post,  ^^,  *)  made  soon  after  the  injury  are  corrob- 

orative testimony. — State  v.  C!k>ok,  483. 

9.  Same— Rape — A  witness  may  say  that  prosecutrix  told  him,  shortly 

after  the  act,  that  defendant  had  intercourse  with  her,  without 
her  consent. — Idem, 

10.  Corroboration — Where  a  jury  is  warranted  in  a  finding  that  de- 
fendant wrote  unsigned  letters  which  corroborated  the  claim  of 
seduction  made,  this  is  sufficient  statutory  corroboration. — State 
V.  Bradbury,  512. 

IL  Same — Attempt  to  Rape— A.  conviction  for  attempt  to  rape  may  be 
supported  upon  uncorroborated  testimony  of  prosecutrix. — State 
v.  Cook,  483. 

12.  Dyino  Declarations  are  admissible  though  they  consist  of  writing 

and  of  verbal  statements,  made  at  different  times. — State  v.  Wal- 
ton, 455. 

13.  Failure  to  Produce  Witness — The  state  is  not  bound  to  call  all 

whose  names  are  indorsed  on  the  indictment. — State  v.  Helm,  540* 

14.  Larceny— Established. — State  v.  Filmore,  766. 

16.  Liquor  Nuisance  by  Pharmacist  Established — State  v.  Oder, 
767. 

16.  2^ot  Proven— ^ibXe  v.  Johnson,  768. 

17.  Beputaiion — Owner  of  building  should  not  be  enjoined  simply  be- 

cause place  bears  reputation  of  being  such  nuisance;  where  the 
owner  lives  in  another  town. — State  v.  Price,  181. 
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Criminal  Law  [Evid.]— Continued. 

18.  MuBDER— EviDENOB  OF  PREMEDITATION— SomeHme  before  the  kill- 

ing, deceased  discharged  defendant.  The  latter  had  stmek  him 
in  * 'rough  sport/'  and  had  insulted  his  wife.  After  the  discharge 
he  made  threats.  He  was  again  employed,  and  when  deceased 
went  away  from  home  for  a  week  he  left  his  family  with  defend- 
ant. During  this  absence  defendant  attempted  liberties  with  his 
wife.  After  deceased  returned  he  went  driving  with  defendant. 
Both  were  drunk,  and  deceased  received  the  injuries  from  which 
he  died,  during  that  drive.  Held,  there  was  not  sufficient  evi- 
dence of  premeditation  to  sustain  a  verdict  of  murder  in  the  first 
degree. — State  v.  Nolan,  491. 

Rape— See  ante,  «,»,";  post,  »,  «. 

19.  Res  Gestae— Declarations  of  a  child  as  to  being  assaulted,  made 

soon  after,  and  while  it  was  crying  from  its  effects,  are  admissi- 
ble.—Smith  V.  Dawley,  312. 

20.  Same — Complaints  of  pain,  made  to  its  mother  on  the  second  day, 

are  admissible. — Idem, 

21.  Seduction — Evidence— Defendant   met  prosecutrix  at  four  plat- 

form dances  given  at  her  home.  Told  her  he  loved  her,  after  the 
first  of  these  dances.  Had  nothing  to  do  with  her  for  a  year 
thereafter  and  during  that  period  another  waited  on  her  with  a 
mutual  view  to  marriage.  At  the  end  of  that  year  defendant  and 
she  met  at  a  dance,  left  it  to  walk,  and  entered  a  comcrib.  He 
proposed  that  he  loved  her  and  attempted  to  raise  her  clothes.  He 
caught  her  and  told  her  ''to  quit  acting  the  fool"  and  that  he 
would  be  out  and  speak  to  the  folks  about  joining  the  church, 
and  about  "having  her,"  upon  which  she  consented  to  inter- 
course. She  also  says  she  resisted  to  the  utmost  and  this  was 
the  only  intercourse.  She  testified  to  prior  acts  of  intercourse 
before  the  grand  jury.  There  was  slight  connecting  evidence. 
Heldf  the  court  would  have  been  warranted  in  directing  an  ac- 
quittal.— State  V.  Bollerman,  460. 

22.  Threats — Uncommunioated — Of  deceased  are  admissible,  where 

self-defense  is  claimed,  as  tending  to  show  an  intent  on  his 
part  to  carry  them  out, in  the  encounter  between  himself  and 
defendant.— State  v.  Helm,  540. 

Indictment — See  post,  ^  to  ». 

Instruotions. 

23.  Gredibilitt — It  is  not  proper  to  charge  that  habitual  drunkenness 

and  alcoholism  do  not  affect  the  credibility  of  a  witness  but  bear 
simply  on  the  probability  of  his  remembering  correctly. — State 
V.  Nolan,  491. 

24.  Definitions— The  court  need  not  give  one  which  contains  the 

foreign  words  *'quo  animo.** — State  v.  Helm,  540. 

Small  figures  refer  to  tubdivisiont  of  Index.    The  others  to  page  of  report. 


Digiti 


ized  by  Google 


Index.  781 
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25.  LiQUOB  Seizxtke — Inquiry  is  held  to  have  been  limited  to  time  of 

seizure. — State  v.  Certain  Intoxicating  Liquors,  762. 

26.  iNSTRUonoNS  Sn8TAiHEi>— Objections  held  insufficient.— State  v. 

Bevins,  765. 

27.  Intoxicating  Liauors— Injunction— See  post,  »  to  «»— Mil- 

ler's Ck)de,  1543,  allows  injunctions  to  restrain  illegal  liquor  sell- 
-  ing.  By  chapter  63,  section  19,  Acts  of  the  Twenty-fifth  General 
Assembly,  all  who  so  sell  are  liable  to  ''all  penalties"  fixed  by 
the  prohibitory  act.  Held,  injunction  is  a  "penalty"  in  the 
meaning  of  such  enactments. — State  v.  Green  way,  47 ;  State  y. 
VanVliet,  476. 

28.  Sale— No  Crime,  When— Where  one  who  has  no  place  of  business 

in  Iowa  and  has  no  interest  in  the  business  which  he  pursues, 
takes  orders  for  liquors  in  Iowa,  subject  to  the  approval  of  his 
principal  in  another  state,  no  crime  is  committed  in  this  state. — 
State  V.  Colby,  463. 

Minutes  of  Testimony— See  post,  «  «,  483,  527. 

20.  Mulct  Law— Practice— The  "mulct  law"  has  not  repealed  the 
general  prohibitory  law.  It  is  enough  to  charge  that  liquors 
were  sold  in  violation  of  the  general  law.  That  facts  exist  which 
suspend  its  operation  under  the  provisions  of  the  mulct  law,  is 
matter  of  defense. — State  v.  Van  Vliet,  476. 

80.  Mbasubinq  Distances— Distance  limits  fixed  in  Iowa  liquor  laws 
must  be  measured  in  a  direct  line,  and  not  by  the  traveled  route. 
— State  V.  Greenway,  472. 

8L  "Besidekt  Freeholder"  as  used  in  the  Iowa  liquor  laws  means  a 
resident  of  the  municipality  in  which  the  selling  is  carried  on.-* 
Idem, 

Murder — See  post,  •>. 

Practice. 

32.  Appeal— Demurrer— BuLiNa  On  When  Appealable— When  a  de- 
murrer to  an  indictment  is  sustained  and  defendant  discharged,  it 
is  a  judgment  for  the  purpose  of  appeal,  though  court  retained 
the  right  to  resubmit  to  another  grand  jury. — State  v.  Bair,  28. 

83.  Same — Judgioent — A  record  that  defendant  was  convicted  of  a  cer- 
tain crime,  informed  of  charge  and  plea,  brought  up  for  sentence, 
and,  that  after  being  called  on  to  show  cause  why  sentence  should 
not  be  pronounced,  "it  is,  therefore,  adjudged  and  ordered  that 
defendant  be  confined,"  etc.,  is  a  judgment  from  which  an  appeal 
will  lie,  though  it  be  not  an  express  finding  that  defendant  is 
guilty  of  the  crime  for  which  he  was  convicted. — State  v.  Cook, 
483. 
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34.  Appeal — CoaU^Both  state  and  oounty  may  appeal  from  an  erro- 
neous taxation  of  costs  in  a  criminal  oanse. — State  v.  Belle, 
258. 

85.  ^me— The  supreme  court  may,  on  appeal  of  the  state  from  an 
apportionment  of  costs  in  a  criminal  cause,  tax  all  the  costs  to 
defendant. — Idem, 

36.  Escape  of  Prisoner — Dismissal — Where  one  who  has  fled;  pend- 
ing appeal,  is  present  when  trial  is  reached,  his  appeal  should 
not  be  dismissed. — State  v.  Colby,  463. 

37.  Cautioning  WiTNESS—The  court  may  tell  a  witness  that  he  is  an 

unwilling  one  and  direct  him  to  stand  aside  and  collect  his 
thoughts.— State  v.  Gillett,  527. 

38.  Change  of  Venxhs— Where  evidence  of  prejudice  is  not  strong 

and  in  conflict,  overruling  of  motion  to  change  will  not  be  inter- 
fered with. — State  v.  Helm,  540. 

30.    Costs  can  not  be  apportioned  in  a  criminal  cause  though  defendant 
be  convicted  of  a  mere  assault  on  an  indictment  for  murder. — 
State  V.  Belle,  258. 
County  Attoeney— See  post,  •*  to  «>. 

40.  One  appointed  to  act  as  special  county  attorney  may  appear  before 
the  grand  jury  as  the  regular  county  attorney  could. — State  v. 
Kovolosky,  498. 

41.  Special  Counsel — Where  deceased  and  his  brother  are  charged  with 

having  assaulted  defendant  in  the  encounter  in  which  the  killing 
was  done,  it  is  not  error  to  allow  coun9el  employed  by  the  brother 
to  close  the  argument  for  the  state,  the  brother  not  being  on  trial 
and  it  not  appearing  that  counsel  acted  for  any  interest  special 
to  his  employer.  Nor  is  it  material  that  the  court  had  appointed 
an  attorney  to  assist  the  prosecution. — State  v.  Helm,  540. 

Dismissal — See  ante,  *. 
Evidence. 

42.  Conflict — Where  prosecutrix  makes  affidavit  that  defendant  did  not 

seduce  her,  testifies  to  the  contrary  on  the  trial,  and  facts  appear 
from  which  it  is  a  permissible  inference  that  the  affidavit  was 
obtained  by  duress,  the  whole  question  is  one  of  veracity,  and 
for  the  jury. — State  v.  Bradbury,  512. 

43.  Failure  to  produce  witness  before  grand  jury  on  trial  not  material. 

State  V.  Helm,  540. 

44.  Proving  Title — It  is  intimated  that  one  who  has  examined  records  on 

the  question  may  testify  as  to  title  of  realty.  But  the  question  is 
not  determined  because  other  testimony  showing  the  title  was 
admitted  without  sufficient  objection.^State  v.  Tennebom,  551. 
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45.  Value — Witnesses  who  have   knowledge  of  the  value  of  eertain 

merchandise  in  a  given  eity  may  testify  as  to  its  value  without 
having  made  a  thorough  examination  of  it. — Idem, 

INDICTMKNT. 

46.  Charging  Pari — ^May  charge  the  offense  in  the  language  of  the 

statute.— State  v.  Bair,  23. 

47*  Same — Where  the  body  of  an  indictment  sets  out  a  breaking  and 
entering  to  steal,  it  is  not  necessary  to  state  that  it  was  in  the 
night-time,  it  is  immaterial  that  the  caption  accuses  of  "bur- 
glary" and  evidence  as  to  the  said  breaking  is  receivable. — State 
V.  GUlett,  627. 

48.  Same — Ck>de,  1385,  makes  it  a  crime  to  set  certain  fires,  without 
reference  to  night  or  day.  An  indictment  under  it  need  not  aver 
whether  the  fire  was  set  during  one  or  the  other,  and  admits 
evidence  that  it  was  done  during  either. — State  v.  Tennebom, 
551. 

40.  Construction — ^In  an  indictment  charging  setting  fire  to  rags  in  a 
cellar  under  a  building  set  on  a  certain  lot,  "owned  by  G,''  the 
word  "owned"  refers  to  the  building  and  not  the  rags.  The 
following  instruction  is  disapproved  but  held  not  to  have  been 
prejudicial:  "The  inferences  from  such  series  of  facts  above 
referred  to  must  be  fair  and  natural  inferences,  not  forced  or 
artificial  ones.  Such  inferences  of  fact  are  probable  ones,  and 
should  be  necessary  ones.  The  existence  of  one  of  *  such  infer- 
ences should  be  proof  of  the  existence  of  the  other." — Idem, 

50.  Same — Perjury — "Corruptly"  is  not  an  essential  word,  if  equiva- 
lents are  used. — State  v.  Anderson,  764. 

5L  Duplicity— The  fact  that  more  than  one  count  is  used  does  not  make 
each  selling  of  drugs  a  separate  offense  and  indictment  so  chaig- 
ing  is  not  bad  for  duplicity.  It  is  the  proposing  to  sell  drugs 
which  is  the  offense. — State  v.  Bair,  28. 

52.  Minutes  before  Grand  «7«ry— Objections  were  made  that  minutes 
before  the  grand  jury  "were  not  taken  by  the  clerk  of  the  grand 
jury  and  presented  with  the  indictment  to  the  court.  No  minutes 
have  been  returned  showing  he  was  a  witness,  identified  and 
filed."  Whereupon  the  court  said,  "you  may  have  them  filed 
now,  and  the  same  are  marked  filed  now."  No  objection  was 
made  to  this  order,  and  it  appears,  fairly,  that  the  minutes  had 
been  returned  but  were  not  marked  filed.  Held,  no  error  in 
allowing  witness  to  testify  for  the  state. — State  v.  GiUett, 
527. 
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58.  Same — Minutes  of  a  witness*  testimony  on  preliminary  hearing 
were  before  grand  jury,  witness  appeared  before  it,  but  no  minnte 
was  made  except  a  statement  that  her  testimony  was  the  same 
as  on  the  preliminary  hearing.  Her  name  was  indorsed  and  said 
minutes  returned  with  the  bill,  and  filed.  Held,  said  witness 
oould  testify  for  the  state. — State  v.  Cook,  483 . 

64.    Signature — ^A  oonviotion  will  not  be  reversed  because  the  wrong 
person  signed  the  indictment. — State  v.  Kovolosky,  498. 
Misconduct. 

55.  County  Attorney— After  jurors  had  expressed  indignation  because 
defendant  objected  to  their  separation,  his  counsel  consented  to 
separation,  but  privately  obtained  an  order  to  keep  the  jury 
together.  The  county  attorney  then  told  the  jury  that  he  was 
willing  they  should  separate.  Held,  not  misconduct. — State  v. 
Walton,  455. 

3Q,  Same — Counsel,  to  explain  non  presence  of  witnesses  for  the  state, 
in  effect,  charged  in  the  closing  that  certain  witnesses  for  the 
defense  had  been  bribed.  The  court  approved  this  because  it 
was  in  response.  It  does  not  appear  that  the  charge  was  justified 
or  what  it  was  responsive  to,  except  that  the  defendant  had  called 
attention  to  the  failure  of  the  state  to  produce  such  witnesses. 
Held,  error. — State  v.  Helm,  540. 

57.  Same--The  prosecutor  demanded,  before  the  jury,  that  a  witness  be 
held  for  peijury.  This  is  not  reversible  error  where  the  court  said: 
"I will  not  hold  him.  There  is  a  method  of  holding  him  by  infor- 
mation if  there  is  any  ground  for  doing  so.'' — State  v.  Pilking- 
ton,  92. 

58.  Same — A  statement  that  the  record  does  not  show  any  evidence  de- 
nying intercourse,  promise  of  marriage,  or  seduction,  is  not  such 
a  reference  to  defendant's  failure  to  testify  as  will  grant  a  new 
trial  under  Code,  3636,  as  amended. — State  v.  Seely,  488. 

50.  Jwry — A  jury  was,  while  deliberating  on  a  murder  case,  allowed  to 
read  local  newspapers  setting  out  abstracts  of  testimony  received 
at  the  trial,  containing  inflammatory  criticism  on  the  failure  of 
courts  to  bring  criminals  to  justice,  and  fulsome  eulogies  of  argu- 
ments for  the  state.  One  juror  separated  and  talked  with  hia 
wife  about  the  feeling  of  the  community.  Held,  a  new  trial 
should  have  been  granted. — State  v.  Walton,  455. 

60.  Murder— Bail — One  charged  with  murder  in  first  degree  and  con- 
victed of  the  second  degree  is,  in  effect,  acquitted  of  the  first 
degree,  and  when  his  conviction  for  murder  in  the  second  degree 
is  set  aside  on  appeal,  he  is  entitled  to  be  admitted  to  bail. — State 
V.  Helm,  540. 
Witness,  ante,  «. 

CUSTOM. 
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DAMAGES— See  Evidenob,  »,  »  231;  Neglio.,  »,  644. 

1.  Breaoh  of  Contraot — One  is  not  liable  in  damages,  because  he 

sells  in  competition  with  certain  lot  sales  in  violation  of  an 
agreement,  where  the  lots  were  sold  bj  plaintiff,  by  a  conveyance 
in  the  nature  of  a  tmst  deed,  at  undiminished  value,  before  said 
competing  sales  were  made. — Cotton  Mill  Co.  v.  York  Inv.  Co., 
396. 

2.  Minor — The  fact  that  there  is  a  temporary  arrangement  by  which  a 

minor  uses  his  earnings  in  his  support  will  not  defeat  the  parent's 
action  brought  on  account  of  the  negligent  killing  of  the  child.-^ 
Hopkinson  v.  Knapp  et  al.,  328. 

3.  Subterranean  Stream — ^No  one  of  several  owners  of  wells  tap- 

ping a  subterranean  stream  can  so  use  its  water  for  artificial  pur- 
poses (as  a  city  supplying  it  to  its  inhabitants),  so  as  to  deprive 
the  other,  at  times,  of  the  ability  to  use  it  for  artificial  pur- 
poses.—Willis  V.  City  of  Perry,  297. 

4.  Measure — Part  profits  of  a  bath  house  are  admissible  to  bear  on 

rental  value,  and  as  an  aid  in  filing  damages  in  an  action  for 
depriving  owners  of  water. — Idem, 

5.  SAHE—Such  wrongdoer  is  liable  for  the  v<ilue  of  the  appliances  used 

by  plaintiff  to  lessen  her  injury,  and  not  merely  for  the  value 
of  their  use,  when  it  does  not  appear  that  they  added  to  the  value 
of  plaintiff^s  property,  or  had  any  value  after  her  use  of  them  was 
at  an  end. — Idem, 

6.  Mitigation — That  the  city  offered  the  use  of  its  water  free,  does  not 

affect  its  liability  when  it  does  not  appear  what  outlay  to  plaintiff, 
in  making  connection,  such  use  would  have  involved. — Idem. 

'debt  assuming -See  Contracts,  12. 

DECEDENTS-^ee  Evid.,  «,  «,  »,  «,  « 

DEDICATION— See  Real  Prop.,  187. 

DEED— See  Delivery,  147, 

DEFECTIVE  BRIDGE— See  EviD.,  »,  «,  178. 

DEFICIENCY  JUDGMENT— See  Judgment. 

DEFINITIONS— See  Words  and  Phrases. 

DELAY— See  Neglig.,  ",  449. 

DELIVERY. 

1.    Deed — A  husband,  threatened  with  unjust  litigation,  makes  deed  to 
his  wife  and  leaves  it  with  his  attorney.    After  service  of  sum- 
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mons  he  reeords  it.  She  knew  nothing  of  the  deed  till  long  after 
this,  and  then  she  ezeonted  a  written  acceptance.  The  deed 
reserved  control  for  life.  Grantor  kept  all  income,  and  subse- 
quently conveyed  to  another.  Held,  the  recording  did  not  oon- 
stitute  a  delivery  of  the  deed.  Acceptance  of  said  deed  has  no 
effect.— Davis  v.  Davis,  147. 

2.  Same— Agreement  to  Convet.— It  does  not  aid  a  deed  not  intended 

to  be,  and  therefore  not,  delivered,  that  grantor  has  promised,  on 
consideration,  to  convey  the  land  embraced  in  such  deed. — Idem, 

DIVOROE  AND  ALIMONY. 

1.  "Cruel  and  Inhuman  Treatment"— Defendant  broke  several 

engagements  to  others  before  her  marriage  to  plaintiff.  She 
entertained  a  bitter  feeling  toward  E.,  a  friend  of  his.  He  told 
her  she  loved  E.  or  she  would  not  allow  his  conduct  to  worry 
her.  She  answered  that  she  loved  plaintiff  more.  He  finally 
induced  her  to  invite  E.  to  the  wedding.  She  called  on  E.  for 
this  purpose,  and  he  told  her  she  ought  to  have  married  him.  She 
told  plaintiff  that  her  feelings  toward  £.  had  changed  and  sug- 
gested a  postponement  of  the  marriage,  but  he  induced  her  to  go 
on  with  it.  She  first  wrote  E.  that  he  had  her  heart  and  plaintiff 
her  hand.  She  left  plaintiff  shortly  after  the  marriage  and 
E.  urged  her  to  return.  She  finally  did  so.  Plaintiff  describes 
their  life  as  "rocky,''  and  says  that  there  was  no  home,  that  they 
lived  chiefly  on  canned  goods,  that  whenever  she  met  E.  she 
became  unhappy  and  wild,  and  would  cry  constantly.  A  news- 
paper article  was  published  entitled,  "Is  Marriage  a  failure  T  Ask 
C.  H.  Ennis . "  People  talked  about  it  and  friends  spoke  to  him  con- 
cerning it.  E.  was  a  topic  of  frequent  talk  and  constant  irrita- 
tion between  them,  but  it  does  not  appear  that  E.  was  directly 
responsible  for  it.  Plaintiff  claims  that  his  health  suffered  serious 
impairment  and  that  he  became  unable  to  do  business.  The 
court  finds  that  she  acted  without  malice  or  ill  will,  that  much  of 
her  conduct  is  rather  attributable  to  weakness  or  disease  of 
mind.  Many  of  these  things  occurred  before  or  shortly  after  the 
marriage,  and  they  lived  happily  afterward.  During  the  last  of 
their  stay  together,  the  husband's  conduct  was  unjustifiable  and 
more  reprehensible  than  the  wife's.  It  seems  likely  that  matters 
would  have  improved,  had  they  continued  together  in  patience 
and  forbearance.  Eeld,  a  decree  of  divorce  for  ''cruel  and  in- 
human" treatment  of  the  husband,  is  not  sustained.— Ennis  v. 
Ennis,  107. 

2.  Temporary  Alimony— An  application  for  temporary  alimony  is 

resisted,  a  sworn  answer  asserting  that  defendant  has  obtained  a 
divorce  in  a  sister  state,  while  a  good  faith  resident  of  said  state. 
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and  setting  ont  the  decree.  A  sworn  reply  alleges  that  the 
divorce  was  fraudalently  obtained.  Held,  there  can  be  no  allow- 
ance for  temporary  alimony  anless  the  marital  relation  be  ad- 
mitted or  proven.  Said  sworn  reply  without  more,  did  not  over- 
come the  answer  and  the  presumption  raised  by  the  decree.  The 
application  should  not  be  granted  until  the  decree  is  in  some 
manner  set  aside,  or  facts  shown  here  that  render  it,  presumably, 
invalid.—Shaw  v.  Shaw,  722. 

DOMICILE— See  Guard,  and  Wabd,  202. 

DRAINAGE  DISTRICT— See  Jurisdiction,  507;  Residence,  507. 

DYING  DECLARATIONS— See  Crdi.  Law,  ^,  455. 

EQUITY — See  Judgment;  Recording  Acts,  144;  Retorhatiok,  391. 

The  courts  of  Kentucky  have  power  to  compel  persons  within 
the  jurisdiction  to  execute  a  trust  charged  upon  Iowa  lands  by  a 
Kentucky  will,  not  probated  in  Iowa;  and  the  jurisdiction  is  not 
arrested  because  the  title  to  said  land  be  the  essential  point  on 
which  the  Kentucky  suit  depended. — Gilliland  v.  Inabnit,  46. 

ERROR  CURING— See  Practice,  ",  652. 

ERROR  WITHOUT  PREJUDICE— See  Practice,  <  to  «. 

ESTATES  OF  DECEDENT— See  Foreign  Guardians;  Wills. 

ESTOPPEL— See  Insurance,  K 

In  Pais — A  mother  agreed  to  convey  certain  land  to  her  sons 
in  consideration  of  support  by  them.  Those  sons  proving  unable 
to  afford  her  necessary  care,  all  parties  removed  to  the  house  of 
a  daughter  to  whom  the  mother  deeded  the  land,  under  like  agree- 
ment. One  son  Imew  of  this  last  agreement  before  said  removal, 
and  made  no  objection.  The  other  heard  the  mother  speak  of 
deeding  to  the  daughter  and  aided  in  describing  the  land  when 
the  daughter  conveyed  to  a  third  person,  who  had  no  actual 
notice  of  the  first  agreement,  upon  good  consideration.  Held, 
there  was  an  absolute  abandonment  of  the  first  contract,  and 
plaintiffs  are  estopped  by  their  conduct  from  asserting  any  title 
to  the  land. — McPherson  v.  Berry,  64. 

EVIDENCE — Insurance,  652;  Malicious  Prosecution,  702; 
Partnership,  *;  Practice,  695;  Prin.  and  Agent;  Railroads, 
364;  Taxes,  <;  Trusts,  100,  610. 

Bridge— See  post, «,  «. 
1.    Burden  of  Proof  -Accident  Policy— Though  a  policy  provides 
that  its  covenants  of  exemption  if   death  results  from  stated 
causes  are  ''conditions  precedent,"  it  is  for  the  insurer  to  prove 
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a  breach  of  sooh  conditions.  And  so,  though  issne  is  joined  on 
a  petition  which  needlessly  negatives  breaches. — Jones  y.  Ass'n, 
652. 

2.  Alteration  of  Check — ^It  will  not  be  presumed  that  recitals  have 

been  inserted  into  a  check,  after  delivery,  and  it  is  held,  arguendo, 
that  this  is  so,  though  an  alteration  appear  upon  its  face. — ^In  re 
Brown,  379. 

3.  On  Ai/tbration  op  Note.— Trust  Co.  v.  Olson  et  al.,  770. 

4.  Custom — When  a  general  custom  fixes  a  "car  load"  at  a  certain 

number  of  pounds,  the  law  presumes  that  a  shipping  contract 
was  made  with  reference  to  such  custom,  and  conclusively  pre- 
sumes that  the  shipper  had  knowledge  of  it. — 6kK>de  v.  B'y  Co., 
371. 

Damafires— Seei>a9<,  ». 

Deoedent — See  post,  *  to  ®. 

Declarations— See  post,  ^. 

5.  Defective  Bridgre— In  an  action  for  injury  by  falling  through  an 

earth  approach  of  a  bridge,  due  to  rotten  planks  and  piling 
forming  its  support,  evidence  that  the  said  supports  were  found 
rotten  a  few  days  after  the  accident  is  admissible. — Jessup  v. 
Osceola  County,  178. 

6.  Same — A  resolution  by  the  board  tending  to  show  that  the  approach 

was  part  of  the  bridge  work  done  by  the  county,  is  admissible, 
though  another  bridge  is  mentioned  in  it. — Idem, 

7.  Same — ^Evidence  as  to  the  general  condition  of  roads  surrounding  the 

bridge,  to  show  that  the  county  could  not  haul  material  at  the 
time  of  the  accident,  with  which  to  repair  the  bridge,  is  inad- 
missible when  there  is  no  evidence  that  there  was  any  intention 
to  repair. — Idem, 

8.  Expert  testimony  may  be  given  on  whether  a  car  is  safe  for 

transporting  stock. — Betts  v.  B'y  Co.,  343. 

Q.  A  BRIDGE  BUILDER  may  testify  in  regard  to  the  effect  of  decaying 
timber,  the  ordinary  life  of  timbers  used  in  the  bridge  involved, 
and  the  use  of  various  parts  of  the  bridge  and  the  consequence 
of  defects  in  them. — Morgan  v.  Fremont  Co.,  644. 

10,  Value — See  Identification,  post,  ^ — Witness  may  base  opinion  evi- 

dence as  to  values  on  market  report  and  quotations. — Hudson  v. 
B'y  Co.,  231. 

11.  8ame—A.  witness  who  says  he  knows  what  stallions  of  a  certain 

breed  were  selling  for  since  the  sale  of  one  in  suit,  that  all  he 
knows  is  what  his  neighbor  paid  for  two,  that  he  was  engaged  in 
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farmiDK»  and  handliDg  horses  more  or  less,  and  that  he  has  a 
general  knowledge  of  the  value  of  horses  of  different  breed, 
including  "this  breed/'  may  give  an  opinion  what  the  horse  in 
dispute  is  worth.  And  so  one  who  says  he  is  a  farmer  and  that 
he  knows  what  horses,  generally,  not  breeding  horses,  were 
worth. — Humphrey  v;  Young,  126. 

12.  Same — In  an  action  on  policy,  assured  and  her  husband  may 
testify  what  furniture  insured  and  burned  was  worth,  without 
first  showing  knowledge  as  to  value. — Thomason  v.  Ins.  Co.,  72. 

18.  Fraudulent  Sale — Declarations  of  a  sbllbr  made  after  the 
sale,  are  inadmissible  to  prove  its  good  faith.  — Neeb  v.  McMillan, 
200. 

14.  Sake — IiiPEAOHifENT-w-Such  declarations  can*  not  be  used  as  impeach* 

ment  of  declarant,  after  he  has  testified  that  his  sale  was  made 
in  bad  faith,  unless  the  usual  foundation  has  been  laid,  by 
calling  attention  to  the  time  and  place. — Idem, 

Husband  and  Wife— See  j>o«<,  «  502. 

15.  Identification — An  invoice  may  be  introduced  merely  to  identify 

a  stock  where  the  court  states  it  is  not  to  prove  value. — Ober- 
holtzer  v.  Hazen,  602. 

Impeachment— See  onto,  ^,  200. 

Incompetency— See  ante,  ^  to  u. 

16.  Statements  of  and  acts  by  defendant  in  plaintiff's  absence,  looking 

toward  a  revocation  of  an  agent's  authority  to  sell,  are  not  bind- 
ing on  plaintiff. — Corbel  v.  Beard,  360. 

17.  Same — Statements  made  by  defendant,  in  the  absence  of  plaintiff, 

to  an  intended  purchaser,  in  regard  to  selling  personal  property 
with  the  farm,  and  his  liability  for  commissions  are  inadmissible. 
— Welsh  et  al.  v.  Lemert,  116. 

18.  Same — That  decedent  was  in  the  habit  of  paying  his  debts  and  left 

his  estate  in  good  condition  was  immaterial. — Martin  v.  Shannon, 
374. 

19.  Same — In  an  action  to  recover  commissions,  it  is  admissible  that 

plaintiff  claimed  to  have  defendant's  farm  for  sale. — Welsh  et  al. 
V.  Lemert,  116. 

20.  Same — ^It  calls  for  a  conclusion  to  ask  a  member  whether  notice  of 

defects  in  a  bridge  was  brought  to  the  board. — Morgan  v.  Fre- 
mont Co.,  644. 

2L  Same— Whether  a  certain  person  ''seemed"  to  be  the  manager 
"when  around,"  is  a  mere  conclusion. — Oberholtzer  v.  Hazen, 
602. 
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Insuranoe— See  antOf  ^ ;  post,  ^  to  •. 

22.  Before  it  can  be  shown  that  gasoline  may  be  used  in  a  building 

need  ''for  mercantile  purposes"  in  spite  of  a  clause  in  the  polioy 
forbidding  it,  on  the  ground  that  permitting  a  certain  use  of  a 
building  allows  that  to  be  used  which  is  customarily  used  in  such 
a  building,  it  must  first  be  shown  that  such  use  of  the  building 
was  permitted. — Garretson  v.  Ins.  Co.,  293. 

23.  Notice  to  Agent. — While  notice  to  an  agent  is  binding  on  princi- 

pal though  agent  was  not,  at  the  time  notice  is  given,  employed 
in  the  work  of  his  agency,  a  talk  about  a  building  belonging  to 
another  than  the  policy  holder  and  which  was  insured,  is  not  no- 
tice as  to  the  building  in  controversy. — Idem, 

24.  Same — Admissions  of  a  soliciting  agent  tending  to  show  that  he  gave 

notice  to  the  company,  are  inadmissible. — Idem. 

Malicious  Proseoution. 

26.  Conviction— Proof  That  There  Was  no  Probable  Cause.— In 
Iowa  a  conviction  of  plaintiff,  though  obtained  without  fraud  and 
without  false  testimony  on  the  part  of  prosecutor,  is  not  conclusive 
of  probable  cause  for  the  prosecution  complained  of,  but  such 
conviction  establishes  probable  cause,  unless  overcome.  The 
weight  to  be  given  the  judgment  of  conviction  depends  upon 
whether  the  trial  was  full  and  fair. — Barber  v.  Scott,  52. 

26.  Waiving  Preliminary  Examination,  indictment,  and  disagree- 
ment of  one  jury  after  deliberating  twenty-seven  hours,  is  evi- 
dence of  probable  cause,  though  inferior  in  weight  to  conviction 
after  full  and  fair  trial.  But  a  verdict  for  plaintiff  will  stand 
notwithstanding  such  proof,  if  jury  could  find  that  prosecutor 
had  full  knowledge  of  all  material  facts  on  which  prosecution  is 
based  and  knew  they  were  insufficient  to  maintain  it. — Idem. 

27*  Same — On  the  issue  of  probable  cause,  plaintiff  may  state,  in  ex- 
planation of  the  disagreement  of  a  former  jury,  that  on  that  trial, 
mental  distress  prevented  his  recalling  material  facts  and  giving 
his  attorneys  a  full  history  of  his  case. — Idem. 

28.  Belevanot. — On  the  question  whether  there  was  anything  due  on  a 
mortgage  which  was  the  basis  of  the  arrest  complained  of,  it  may 
be  shown,  in  support  of  plaintiff's  claim  that  certain  com  in  the 
field  was  by  him  sold  to  defendant,  that  defendant's  cattle  de- 
stroyed some  of  said  com. — Idem. 

20.  Materiality — Plaintiff  was  also  asked,  "From  what  you  saw  in  the 
store  there  (in  1885)  you  may  state  about  what  amount  of  goods 
you  saw  that  had  formerly  been  owned  by  Carpenter  of  Beloit," 
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and  it  was  proposed  to  show  that  Carpenter  never  traded  plain- 
tiff any  other  goods.  Held,  this  was  all  material  as  tending  to 
show  that  the  claim  was  not  within  the  statute  of  limitations, 
and  none  of  it  stated  a  personal  transaotion. — Martin  v.  Shan- 
non, 374. 

30.  Measure  of  Daznafire — The  measure  of  damage  is  the  difference 

between  the  destination  market,  the  day  of  arrival  and  what 
shoald  have  been  the  day.  If  on  the  day  of  actual  arrival  the 
elass  of  property  shipped  has  no  market  value  at  point  of  des- 
tination, evidence  of  market  value  at  other  points  whose  mar- 
ket has  influence  on  that  of  the  point  of  destination  is  admissible. 
—Hudson  V.  R'y  Co.,  231. 

31.  Negrlifirence — A  husband  told  his  wife  to  ''fire''  at  a  hinge  on  a 

door  opposite;  instead,  she  said  she  would  and  did  shoot  at  a 
crosspiece  on  the  door,  and  thereby  injured  plaintiff.  Held,  the 
husband  should  have  been  allowed  to  show  that  he  directed  firing 
at  a  hinge  dose  to  the  ground,  and  did  not  know  that  his  wife 
intended  shooting  at  the  crosspiece. — Bethel  v.  Otis,  502. 

Non  Production  of  Witness— See  Ceim.  Law,  «. 

32.  Notice— It  is  not  necessary,  in  order  to  waive  a  rule  against  check- 

ing jewelry  that  receiving  baggage  man  should  have  actual  notice 
that  the  goods  offered  for  checking  are  jewelry;  neither  can  there 
be  a  recovery  because  the  plaintiff  had  no  actual  knowledge  of 
such  a  rule.  In  either  case  it  is  sufficient  that  the  ordinary  care 
would  have  obtained  the  knowledge. — ^Webber  v.  B'y  Co.,  364. 

33.  Same — Making  an  uncalled  for  statement  that  declarant  had  no 

notice  of  a  contract,  is  not  evidence  that  he  did  have  notice  of 
the  contract. — Wilcox  v.  Williamson  Co.,  215. 

34.  Same — ^Evidence  that  a  member  of  the  board  had  notice  of  defects 

in  a  bridge,  prior  to  a  meeting  held  before  an  accident  on  such 
bridgia,  is  admissible. — ^Morgan  v.  Fremont  Co.,  644. 

Personal  Transaction— See  ante,  »,  374. 

Presumptions— -into,  <. 

35.  Action  on  Accident  Policy— Death  by  violent  means  is  presumed 

to  be  accidental,  and  the  insurer  must  overcome  such  presump- 
tion.— Jones  V.  Accident  Ass'n,  652. 

36.  Alteration  op  Check— It  will  not  be  presumed  that  recitals  have 

been  Inserted  into  a  check,  after  delivery,  and  it  is  held,  arguendo, 
that  this  is  so,  though  an  alteration  appear  upon  its  face. — ^In  re 
Brown's  Estate,  379. 
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37.  Sams — ^A  duly  issued  paving  tax  certi&oate  is  presumed  to  be  legal 

and  proper  till  the  contrary  is  shown.  Granger  and  Kinne,  JJ., 
dissenting  from  the  holding  in  Tnttle  v.  Polk,  84  Iowa,  12,  that 
chapter  44,  Twenty-second  General  Assembly,  authorizes  a  city 
council  to  cure  an  invalid  special  assessment,  by  a  subsequently 
enacted  ordinance. — Tuttle  t.  Polk  et  al.,  433. 

38.  Presumptions— Payment— Plaintiffs  case  was  the  introduction  of 

two  notes.  The  one  first  due  was  for  two  hundred  and  thirty- 
three  dollars,  and  the  other  for  one  hundred  and  sixty-seven 
dollars.  After  both  were  due,  he  wrote  the  maker,  "the  last  note 
I  have  of  yours  for  one  hundred  and  sixty-seven  dollars,  was  due 
May  7,  1888/'  and  asking  its  payment.  Later  still,  plaintiff  made 
an  indorsement  on  the  note  for  one  hundred  and  sixty-seven  dol- 
lars, the  one  due  last.  Held,  the  presumption  of  nonpayment 
through  possession  of  the  notes  is  overcome  as  to  the  two  hun- 
dred and  thirty-three  dollar  note. — Coe  v.  Anderson,  515. 

Prinoipal  and  Airent,  ante,  »  «  «♦. 

30.  Reformation— Two  adjoining  tracts  were  always  separately  oc- 
cupied. Plaintiff  became  owner  of  tract  1,  by  sheriffs  deed, 
and  at  the  same  time,  had  an  unmatured  sheriffs  certificate  of 
sale  to  tract  2.  The  sheriffs  deed  erroneously  conveyed  both 
tracts.  While  matters  were  thus  and  while  plaintiff  had  made  a 
contract  to  sell  lot  2  to  another,  he  mistakenly  contracted  with 
defendant  to  sell  both  tracts  for  three  hundred  and  fifty  dollars, 
tract  2,  alone,  being  worth  eight  hundred  dollars.  The  holder  of 
the  contract  for  lot  2  went  into  possession.  Defendant  went  into 
possession  of  lot  1,  and  made  no  claim  to  lot  2  till  she  was  in- 
formed that  her  contract  covered  both  tracts.  Held,  deed  to 
both  tracts  was  rightfully  reformed. — Herring  v.  Peaslee,  391. 

40.  Insxtranoe  Poucy— It  was  intended  to  assign  a  policy  to  M.  C.  T. 

By  mistake  of  agent,  D.  M.  T.,  a  nonexistent  person,  was  named 
as  assignee,  and  a  renewal  policy  carried  the  same  error.  The 
company  had  no  acquaintance  with  either  M.  G.  T.  or  D .  M.  T. 
Held,  a  mutual  mistake,  rightfully  to  be  reformed. — Thomason  v. 
Ins.  Go.,  72. 

41.  Sams — The  original  policy  contained  no  warranty  against  stove- 

pipes running  through  floors.  The  building  insured,  to  the  knowl- 
edge of  the  insurer,  had  such  pipes  until  it  was  burned.  A  re- 
newal was  asked,  stating  no  change  in  this  regard.  The  renewal 
contained  such  a  warranty,  but  no  attention  was  called  to  the 
change  in  form,  and  insured  had  no  knowledge  of  it  until  after 
the  fire.  The  insurer  retains  the  premium.  Held,  reformation 
as  to  such  warranty  is  proper. — Idem. 
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42«  SAMS—First  policy  deseribed  the  premises  as  a  frame  house  sixteen 
by  eighteen,  and  a  log  house,  sixteen  by  eighteen,  two  feet  apart. 
A  frame  addition  was,  later,  substituted  for  the  log  house.  The 
renewal  was  asked  on  a  frame  house  sixteen  by  eighteen  and  a 
kitehen  twelve  by  eighteen.  The  renewal  described  the  building 
by  the  description  in  the  original.  Held,  properly  reformed  as  to 
the  description. — Thomason  v.  Ins.  Co.,  72. 

43.  Relevancy — See  ante,  ® — On  the  question  whether  there  was  any- 

thing due  on  a  mortgage  which  was  the  basis  of  the  arrest  com- 
plained of,  it  may  be  shown,  in  support  of  plaintifiTs  claim  that 
certain  com  in  the  field  was  by  him  sold  to  defendant,  that  de- 
fendant's cattle  destroyed  some  of  said  com. — Barber  y.  Scott, 
52. 

44.  Same — On  the  issue  of  probable  cause,  plaintiff  may  state,  in  expla- 

nation of  the  disagreement  of  a  former  jury,  that  on  that  trial 
mental  distress  prevented  his  recalling  material  facts  and  giving 
his  attorneys  a  full  history  of  his  case. — Idem. 

45.  Bes  Gestae— CoMPLAnrrs  of  pain,  made  to  child's  mother  on  the 

second  day,  are  admissible. — Smith  v.  Dawley,  312. 

46.  Same — Declarations  of  a  child  as  to  being  assaulted,  made  soon 

after,  and  while  it  was  crying  from  its  effects,  are  admissible. — 
Idem. 

47.  Statute  of  Frauds — A  petition  for  specific  performance  avers 

that  part  of  the  purchase  price  of  land  was  deposited,  to  be  paid 
over  when  ''title  was  perfect,"  that  the  amount  of  an  outstand- 
ing sheriff's  certificate  was  to  be  ascertained,  and  that  some 
former  liens  should  be  discharged,  and  the  balance  of  the  pur- 
chase price  paid  by  October,  1891.  Held,  no  money  "was  re- 
ceived,'' the  case  was  within  the  statute  of  frauds,  and  the 
petition  was  demurrable,  though  it  also  alleges  that  the  title  was, 
in  factj  perfect,  when  the  agreement  was  made. — Query  v.  Lis- 
ten, 288. 

48.  Transaction  with  Decedent— It  was  alleged  that  plaintiff,  in 

^883,  sold  to  decedent  a  stock  of  goods  to  be  paid  for  when  de- 
fendant sold  the  same,  which  was  done  in  1889.  A  claim  for  the 
purchase  price  was  filed  in  1889.  Defense,  general  denial  and 
statute  of  limitations.  Plaintiff  was  asked,  "Do  you  know  about 
what  the  goods  were  that  were  traded  to  himt  From  what  you 
saw  in  the  store  there  about  what  per  cent  of  the  goods  traded 
for,  remained  in  the  store  f"  Held,  to  be  inadmissible  as  being 
a  personal  transaction  with  decedent. — Martin  v.  Shannon,  374. 

40.  Same — The  introducing  a  check  given  to  plaintiff  by  decedent  which 
recites  for  what  it  is  given  and  is  indorsed  by  plaintiff,  is  not  the 
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testimony  of  deceased,  in  such  a  sense  as  to  allow  plaintiff  to 
oontradiot  the  recitals  by  his  own  oath. — In  re  Brown's  Estate, 
379. 

60.  Same — A  question  asking  whether  all  moneys  received  for  services 

were  paid  by  check,  calls  for  a  personal  transaction.— /(few. 

61.  Same — To  ask  plaintiff  whether  words  now  found  on  a  cheek  were 

upon  it  when  delivered,  is  inadmissible  as  calling  for  a  personal 
transaction  with  decedent.  Kinne  and  Given,  JJ.,  dissenting. — 
Idem, 

62.  Testimony  bt  Administratob — That  the  administrator  identifies 

the  check  does  not  permit  plaintiff  to  testify  what  it  was  given 
for. — Idem, 

BXECUTOB— See  Wills,  742. 
EXECUTION  SALE. 

1.  New  Trial— A  sale  was  decreed  and  had  in  a  proceeding  of  which 

one  party  in  interest  had  no  notice.  After  decree,  said  party 
was  served  with  notice  by  publication  and  made  default ;  and  the 
default,  later,  set  aside.  Held,  one  who  bought  at  said  sale  is 
affected  by  the  result  of  said  new  trial,  notwithstanding  Code, 
2878.— Bartlett  et  al.  v.  BUger,  732. 

2.  Will  not  be  set  aside  merely  because  the  price  obtained  is  inade- 

quate.— Griffith  V.  Harvester  Co.,  634. 

EXEMPTION. 

Notice  to  Release  need  not  be  sworn  to  when  exemption  is  assert- 
ed. Acts,  Twentieth  General  Assembly,  chapter  45,  apply  only 
when  third  persons  claim  ownership. — Glover  v.  Narey,  286. 

EXCESSIVE  VERDICTS— See  Nbgugenob,  m  644. 

FAILURE  TO  PRODUCE  WITNESS— See  Criminal  Law,  «. 

FEES. 

Recovery  from  County — ^Plaintiff  presented  a  paper  to  the  eounty 
board  which  recited  that  certain  constableis  had  paid  to  certain 
persons  a  sum  named,  as  compensation  for  guarding  liquors 
seized  on  search  warrant.  The  paper  also  contained  a  statement 
that  the  rights  of  the  constables  and  certain  fees  due  the  justice, 
in  the  premises,  were  assigned  to  plaintiff.  The  certificate  of 
the  district  judge  says  that  the  paper  ''was  certified  and  duly 
verified  by  law  required  by  said  Stahl,  J.  P."  Held,  there  eould 
be  no  recovery  because  the  paper  was  not  an  account  against  the 
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oonnty,  the  oeitifioate  of  the  justice  is  insnffioient,  and  because 
it  is  a  claim  for  money  advanced  by  plaintiffs  rather  than  one 
based  upon  an  assignment  of  what  was  actually  due  the  officers 
from  the  county.  See  Ck>de,  3806,  3843.— Hegele  y.  Polk  County, 
701. 

FELLOW  SERVANT— See  Negliqenob,  i<;  Railroads,  »  337. 

FOREIGN  GUARDIAN— See  Guardian  and  Ward,  202. 

FRAUDULENT  OONVEYANOE. 

1.  Deolarations  of  a  Seller  made  after  the  sale,  are  inadmissible 

to  prove  its  good  faith. — ^Neeb  v.  McMillan,  200. 

2.  Discovery  of  Fraud— A  deed  taken  in  a  wife's  name  is  alleged 

to  be  fraudulent  as  to  the  husband's  creditors.  At  the  time  it 
was  recorded  the  creditor  had  not  reduced  his  claim  to  judgment, 
and  he  did  not  obtain  judgment  until  eighteen  years  later.  Held, 
in  the  absence  of  special  circumstances,  the  recording  of  the 
deed  discovered  the  fraud  involved  in  it,  within  the  meaning  of 
Code,  2530,  that  while  no  right  to  set  the  deed  aside  accrued 
when  the  fraud  was  discovered,  because  no  judgment  was  then 
obtained,  it  was  such  laches,  in  the  absence  of  excuse,  as  would 
defeat  an  action  to  subject,  that  none  was  gotten  for  eighteen 
years  thereafter.  Ordinarily,  such  judgment  should  be  obtained 
within  five  years  after  the  discovery  of  the  fraud,  in  analogy  to 
the  statute  of  limitations. — Mickel  v.  Walraven,  423. 

3.  Bvidence — On  one  side,  the  testimony  tended  to  show  that  plain- 

tiff furnished  his  son  money  to  carry  on  business,  acted  as 
banker  for  him,  paid  his  bills,  took  interest  on  his  advances  and, 
finally,  was  given  a  mortgage  on  the  stock  of  the  son,  at  a  time 
when  the  son  was  insolvent  and  largely  indebted  to  others.  On 
the  other,  that  plaintiff  was  the  real  owner,  and  the  mortgage 
colorable.  Held,  a  finding  by  a  jury  that  plaintiff  was  not  the 
owner  of  the  business,  and  his  mortgage  was  a  bona  fide  one,  will 
not  be  disturbed. — Oberholtzer  v.  Hazen,  602. 

4.  Badgkb— Relationship  is  not  a  badge  of  fraud.    Transactions  be- 

tween relatives  which  show  something  out  of  the  usual  course  of 
business  do  not  put  the  burden  on  grantee  to  show  good  faith 
and  valuable  consideration  by  clear  and  satisfactory  evidence. 
Neither  does  proof  of  certain  other  badges  have  such  effect. 
— Idem, 
6,  Same — That  father,  who  is  a  bona  fide  creditor,  buys  property  of  a 
son  who  intended  to  cheat  creditors  by  the  sale,  and  that  the 
father's  agent,  with  whom  he  placed  the  purchase,  secretes  part 
of  it,  is  not  evidence  of  a  participation  in  son's  fraud. — Wil- 
cox V.  Williamson  Co.,  215. 
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6.  Profits — Where  a  conveyance  may  not  be  set  aside  because  of 
plaintiff's  laches,  he  can  not  subject  lands  bought  with  the  pro- 
fits of  the  first  conveyance. — Mickel  v.  Walraven,  423. 

GRAND  JUBY—See  Criminal  Law,  «,  498. 

GUARDIAN  AND  WARD— See  Practice,  «,  741. 

L  Foreigrn  Guardians  may  maintain  action  in  Iowa  to  have  funds 
in  hands  of  an  auxiliary  Iowa  guardian  transferred  to  the  former; 
and,  where  it  is  not  shown  that  any  reason  exists  for  continuing 
the  Iowa  guardian,  such  transfer  should  have  been  ordered. — In 
re  Benton,  202. 

2.  Domicile — After  the  death  of  an  infant's  parents,  the  paternal 
grandfather  and  next  of  kin  becomes  his  natural  guardian,  and 
he  may,  in  good  faith,  change  the  domicile  of  the  ward,  though 
he  can  not  thereby  affect  his  rights  of  property  or  succession. 
Idem. 

HABMLESS  EBBOB— See  Practice,  <  to  «. 

HIGHWAYS. 

1.  Establishment  by  Use — TJse  of  private  lane  held  not  to  have 

made  highway  so  as  to  exclude  railroad  from  fencing. — Breneman 
V.  B'y  Co.,  755. 

2.  Vacation — No  appeal  is  provided  from  an  allowance  of  damages 

caused  by  the  vacation  of  a  highway.  Code,  959. — Qrove  v. 
Allen,  519. 

3.  Same — Code,   946,  relating  to  the  establishment    of  highways  and 

allowances  of  damages,  does  not  provide  damages  for  a  vacation* 
— Idem. 

4.  Same — ^Notice — Jurisdiction — The   published   notice   directed   by 

Code,  936,  must  set  out  the  names  of  adjacent  landowners. — 
Moffitt  V.  Brainard,  122. 

5.  Same — Where  no  notice  is  served  on  resident  owner  of  abutting 

land,  such  ownership  appearing  by  the  auditor's  transfer  book, 
supervisors  lack  jurisdiction  to  vacate  a  highway. — Idem. 

6.  Certiorari— Not  Exclusive — When  no  such  notice  is  served  and 

owners  do  not  know  of  vacation  until  the  highway  is  obstructed 
and  time  to  use  certiorari  is  past,  injunction  will  lie,  though  it  be 
assumed  that  proceedings  of  the  supervisors  were  published. — 
Idem. 
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HOMESTEAD. 

L  ChangrB — ^Where  the  first  homestead  was  in  a  tract  of  one  hundred 
and  seventy  acres,  which  tract,  with  a  creamery  npon  it,  was 
worth  six  thonsand  dollars,  a  finding  that  the  homestead  forty 
acres  therein  equaled  nine  hundred  dollars,  the  value  of  the 
second  homestead  will  stand;  and  it  is  not  essential  that  the 
money  received  for  the  forty,  alone,  was  actually  invested  in  the 
new  homestead. — White  v.  Kinley,  698. 

2.  Same— Wife's  Debt — That  the  second  homestead  is  taken  in  the 
wife's  name,  does  not  render  it  liable  to  debts  made  by  her 
before  she  acquired  it. — Idem. 

HUSBAND  AND  WIPE— Evidence,  « 

It  should  have  been  charged  that  if  the  husband  directed  wife  to 
shoot  at  one  place  and  the  shot  was  fired  at  another,  whereby 
injury  ensued,  the  husband  was  not  liable  by  reason  of  said 
direction. — Bethel  y.  Otis,  502. 

IMPEACHMENT— See  PBAOnOB,  i«to» 

INCORPORATION. 

1.  Individual  Ldability— Notice — Publication  of  articles  stating 

that  the  corporation's  highest  indebtedness  shall  be  "two  thirds 
of  the  capital  stock  subscribed"  is  a  sufficient  compliance  with 
Code,  section  1063,  which  requires  the  "highest  amount''  to  be 
stated,  to  prevent  the  incorporators  becoming  individually  liable 
for  the  debts  of  the  corporation. — ^Park  v.  Zwart,  37. 

2.  Unpaid  Stock  Subscription— Assessment— Watveb— Certain 

necessary  outlays  could  be  met  only,  by  getting  stock  subscrip- 
tions. A  member  of  the  corporation  wrote  the  president,  ^'When 
you  need  money,  levy  the  assessments,  and  then  there  is 
no  necessity  for  the  directors  to  meet."  He  knew  that  debts  were 
being  made  in  reliance  upon  an  assessment  made  by  the  presi- 
dent alone.  Held,  payment  can  not  be  resisted  by  urging  that 
the  articles  of  incorporation  require  that  such  assessment  shall  be 
made  by  the  directors. — Bank  Building  Co.  v.  Pierce,  668. 

3.  iS^mtf— Unpaid  subscription  constitutes  a  trust  fund  for  corporate 

creditors,  hence  a  subscriber  and  promoter  can  not  resist  with 
defects  in  the  organization  of  the  corporation. — Idem, 

INCUMBRANCE— See  Cokteaots,  12. 
INDICTMENT— See  Criminal  Law,    <«  to  ». 
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Incorporation— Cdntinued  to  Iiibvrahcb 

INJUNCTION— See  Highways,  122. 

INSTRUCTIONS— See  Criminal  Law,  »;  Husband  and  Wipe,  502; 

INSURANCB,  1«;  PrAOTICK,  »  to  *^. 

INSURANCE— See  assumption,  163;  Pbaoticb,  m  662. 

1.  Absorption— Estoppel — The  fact  that  members  of  an  association, 

absorbed,  have  paid  death  assessments,  for  members  of  both  asso- 
ciations, does  not  estop  denying  liability  for  endowment  policies 
issaed  by  the  first. — Dishong  y.  Ins.  Co.,  163. 

2.  Action  on  Accident  Policy— Presumption— Death  by  violent 

means  is  presumed  to  be  accidental,  and  the  insurer  must  over- 
come such  presumption. — Jones  v.  Accident  Ass'n,  652. 

Agrent— See  post,  »,  293. 

Evidence — See  ante,  •. 

3.  Burden  op  Proop — Though  a  policy  provides  that  its  covenants  of 

exemption,  if  death  result  from  stated  causes,  are  "conditions  pre- 
cedent," it  is  for  the  insurer  to  prove  a  breach  of  such  condi- 
tions. And  so,  though  issue  be'  joined  on  the  petition  which, 
needlessly,  negatives  breaches. — Jones  v.  Ass'n,  652. 

4.  jS^me— Before  it  can  be  shown  that  gasoline  may  be  used  in  a  build- 

ing used  ''for  mercantile  purposes"  in  spite  of  a  clause  in  the 
policy  forbidding  it,  on  the  ground  that  permitting  a  certain  use 
of  a  building  allows  that  to  be  used  which  is  customarily  used  in 
such  a  building,  it  must  first  be  shown  that  such  use  of  the  build- 
ing was  permitted.— Garretson  v.  Ins.  Co.,  293. 

6.  Notice  to  Agent — ^While  notice  to  an  agent  is  binding  on  principal, 
though  agent  was  not,  at  the  time  notice  is  given,  employed  in 
the  work  of  his  agency,  a  talk  about  a  building  belonging  to 
another  than  the  policy  holder,  and  which  **wa8'*  insured,  is  not 
notice  as  to  the  building  in  controversy. — Idem, 

Same — Admissions  of  a  soliciting  agent  tending  to  show  that  he 
gave  notice  to  the  company,  are  inadmissible. — Idem. 

6.  On  Value — Competency — ^In  an  action  on  policy,  assured  and  her 

husband  may  testify  what  furniture  insured  and  burned  was 
worth,  without  first  showing  knowledge  as  to  value. — ^Thomason 
V.  Ins.  Co.,  72. 

Policy. 

7.  Construction— A  policy  allowing  use  "for  any   mercantile    pur- 

poses," does  not  allow  a  restaurant.  Kinne,  J.,  dissents. — Qar- 
retson  v.  Ins.  Co.,  293. 
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8.  Delttbbt — A.  indaoed  B.  to  apply  for  life  insaranoe  under  agree- 
ment to  advance  the  premium  and  take  the  policy  as  security  for 
the  advance.  A.  held  a  note  against  an  agent  who  had  authority 
to  take  applications,  collect  premiums,  and  deliver  policies  upon 
the  payment  of  premiums.  He  arranged  with  this  agent  to  pro- 
cure said  policy  upon  the  life  of  B.  and  the  premium  should  be 
paid  by  an  indorsement  upon  said  note.  A  policy  issued  which 
contained  a  clause  that  no  liability  should  arise,  unless  the  pre- 
mium was  paid  and  the  policy  delivered  in  the  lifetime  of  insured. 
It  was  delivered  to  said  insurance  agent.  He  sent  it  to  a  third 
person  with  instruction  not  to  deliver  it  until  the  indorsement 
was  made  upon  his  note.  The  indorsement  was  made,  and  the 
policy  delivered  to  A.  after  B.  had  died.  Held,  that  there  was 
neither  a  payment  nor  a  delivery,  and  no  liability  upon  the  policy. 
— Hawley  v.  Ins.  Co.,  693. 

0.  Oral  Bekewal — ^A  verbal  agreement  that  a  policy  shall  be  renewed 
in  which  the  amount  of  insurance  is  not  fixed,  is  not  a  binding 
contract  and  will  support  neither  an  action  on  policy,  or  damages 
for  breach  of  contract. — Sater  v.  Ins.  Co.,  579. 

10.  Reformation— It  was  intended  to  assign  a  policy  to  M.  C.  T.  By 
mistake  of  agent,  D.  M.  T.,  a  nonexistent  person,  was  named 
as  assignee,  and  a  renewal  policy  carried  the  same  error.  The 
company  had  no  acquaintance  with  either  M.  G.  T.  or  D.  M.  T. 
Held,  a  mutual  mistaVa,  rightfully  to  be  reformed. — ^Thomason 
V.  Ins.  Co.,  72. 

IL  Same — The  original  policy  contained  no  warranty  against  stovepipes 
running  through  floors.  The  building  insured,  to  the  knowledge 
of  the  insurer,  had  such  pipes  until  it  was  burned.  A  renewal 
was  asked,  stating  no  change  in  this  regard.  The  renewal  con- 
tained such  a  warranty,  but  no  attention  was  called  to  the  change 
in  form,  and  insured  had  no  knowledge  of  it  until  after  the  fire. 
The  insurer  retains  the  premium.  Held,  reformation  as  to  such 
warranty  is  proper. — Idem. 

12.  Same— First  policy  described  the  premises  as  a  frame  house  sixteen 

by  eighteen,  and  a  log  house,  sixteen  by  eighteen,  two  feet  apart. 
A  frame  addition  was,  later,  substituted  for  the  log  house.  The 
renewal  was  asked  on  a  frame  house  sixteen  by  eighteen  and  a 
kitchen  twelve  by  eighteen.  The  renewal  described  the  building 
by  the  description  in  the  original.  Held,  properly  reformed  as  to 
the  description. — Idem. 

13.  Waiver — A  policy  provided  that  a  statement  of  loss  stating,  under 

signature  and  oath  of  assured,  time  and  origin  of  fire  and  interest 
of  assured,  should  be  filed  within  sixty  days  of  loss.    That  there 
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should  be  no  waiver,  by  any  act,  requirement^  or  proceeding  of 
insurer  as  to  appraisals  and  examinations  contemplated  by  the 
policy.  It  was  further  provided  that  ''this  policy  is  accepted 
subject  to  these  conditions  and  such  other  provisions,  agreements, 
or  conditions  as  may  be  added  or  indorsed  thereon  and  no  officer, 
agent,  or  other  representative  of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy  except  such  as  may 
be  the  subject  of  agreement  indorsed  or  added,  and  as  to  such, 
no  officer,  agent,  or  representative  shall  have  such  power  or  be 
held  to  have  waived  such  provisions,  etc.,  unless  such  waiver 
shall  be  written  or  attached  hereto.''  A.  had  power  to  issue  a  pol- 
icy as  local  agent.  He  was  advised  of  a  loss  under  a  policy  written 
by  him,  within  sixty  days.  He  advised  the  company  and  wrote 
assured  that  adjuster  would  come  in  a  few  days,  but  no  state- 
ment of  loss  was  ever  filed.  A.  always  urged  insured  to  file 
proofs.  M.  was  a  special  agent  and  adjuster  of  insurer,  but 
whether  a  general  adjuster  does  not  appear.  W.  was  the  adjuster 
of  another  company  interested  in  the  same  loss.  M.  arranged 
with  W.  that  the  latter  should  investigate  the  loss  and  report  to 
defendant  company.  Within  sixty  days  after  loss  W.  appeared, 
made  estimates  of  the  material  and  labor  on  the  buildings,  located 
them  and  fixed  their  dimensions]  After  the  expiration  of  sixty 
days,  M.  told  plaintiff  that  the  loss  was  all  right  and  ought  to  be 
paid,  and  that  W.  had  made  a  statement  regarding  the  loss.  W. 
did  not  agree  to  pay,  or  to  do  anything  until  plaintiff  had  tried  to 
recover  the  loss  from  a  third  person  supposed  to  have  caused  it. 
Held,  such  conditions  in  a  policy  are  valid.  Sufficient  notice  was, 
probably,  given.  Local  agents  had  no  power  to  waive  proof  of 
loss,  and  the  notice,  alone,  was  not  enough ;  and  said  agents  did 
not,  at  all  events,  waive  proofs.  Neither  could  they  bind  the 
company  by  agreeing  to  send  an  adjuster.  M.  could  not  delegate 
his  authority  to  Adjust.  W.  was  manifestly  not  clothed  with 
either  real  or  apparent  authority  to  waive  proof  of  loss,  and,  at 
all  events,  what  he  did,  did  not  amount  to  a  waiver.  It  is  not 
intended  to  be  held  that  general  agents  might  not  waive  snoh 
provisions  in  a  policy. — Ruthven  v.  Ins.  Co.,  316. 

14.  Same — The  constitution  of  a  benefit  society  provided  that  payment  of 
delinquent  dues,  within  four  months,  would  reinstate;  after  that 
time  it  required,  in  addition,  a  lodge  vote  and  a  health  certifi- 
cate .  Assured  had  often  allowed  dues  to  lapse,  but  not  for  four 
months.  Having  allowed  one  to  lapse  for  more  than  that  period, 
he  remitted  all  due  to  the  proper  officer,  who  retained  it  and  sent 
him  a  copy  of  the  constitution  with  the  additional  requirement  of 
reinstatement  marked.     Whether  this  waived  lodge  vote  and 
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*       oertifioate  of  health,  should  have  been  submitted  to  the  jiuy. — 
Bioe  v.  The  Grand  Lodge,  417. 

15.  Same — A  subsequent  notice  of  a  subsequent  assessment  brought  its 

payment  after  it  was  delinquent  and  after  assured' s  death.  All 
the  money  held  by  the  said  officer  was  then  tendered  and  refused. 
Held,  no  waiver  of  said  preyious  delinquencies. — Idem. 

16.  Prohibited  Act — Instruction — Visiting  a  bawdyhouse,  unlawful 

carrying  of  weapons,  and  leaving  such  house  for  the  street,  need- 
lessly, the  first  two  acts  being  covered  by  prohibitive  clauses,  do 
not  absolve  the  insurer  unless  some  causative  connection  be- 
tween said  acts  and  the  injury  to  assured  be  shown,  and  a 
refusal  to  charge  that  said  acts  were,  as  matter  of  law,  a  volun- 
tary and  unnecessary  exposure  to  damage  is  upheld. — Jones  v. 
Ass'n,  652. 

NEGLIGENCE— See  Master  and  Servant;  Railroads. 
INTOXICATING  LIQUORS— See  Criminal  Law. 

JUDGMENT-^See  Practice,  «. 

1;  In  Rem  Defined— One  which  recites  that  plaintiff  recovered  a  sum 
named  of  defendant  and  that  certain  attached  property  be  sold  on 
special  execution,  to  satisfy  the  judgment,  is  not  a  personal 
judgment,  but  in  rem. — Griffith  v.  Harvester  Co.,  634. 

2.  The  uen  of  a  deficiency  judgment  on  foreclosure,  upon  lands  not 
mortgaged,  is  junior  to  a  prior  equitable  lien  upon  the  same, 
created  by  a  written  agreement  to  sell. — Eraner  v.  Chambers, 
681. 

JURISDICTION — See  Equitable  Jurisdiction,  46;  Practice,  ^, 
23. 

Drainage  District — The  board  of  supervisors  acquires  jurisdic- 
tion to  establish  such  district  when  the  statutory  petition  therefor 
is  filed  with  the  auditor,  and  while  the  withdrawal  of  a  large  num- 
ber of  the  signers  is  matter  bearing  on  the  propriety  of  making 
the  improvement,  it  does  not  oust  the  jurisdiction.  Code,  1208- 
1209.  Acts,  Twentieth  General  Assembly,  chapter  186,  section, 
2.— Selbert  v.  Lovell,  507. 
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LANDLORD  AND  TENANT. 

Mortgaffing  Future  Crops — A  landowner  can  not  mortgage 
fature  crops  and  thereby  affect  the  rights  of  tenants  who  leased 
and  entered  into  possession  before  the  mortgage  was  made. — 
Knaebel  v.  Wilson,  536. 

LAND  SALE— See  Construction  of  Writings,  116;  Contraots. 

LAW  AND  EQUITY— See  Praotiob,  «  «. 

LEASE— See  Construction  of  Writings,  718. 

LEX  LOCI— See  Equitable  Jurisdiction,  46;  Practice,  » 

UEN— See  Attorney  Pee,  175;  Judgment,  681;  Practice,  **,  634. 

LIFE  INSURANCE— See  Insurance. 

LIQUIDATED  DEMAND— See  Settlement,  379. 

LIQUOR  SELLING— See  Criminal  Law. 

MALICIOUS  PROSECUTION— See  Evidence,  » to  «  52. 

L  Instigation — ^Where  one  complains  to  a  United  States  marshal  who 
sends  an  inspector  to  him,  to  whom  he  makes  statements  which 
lead  the  inspector  to  file  information  npon  which  plaintiff  is 
arrested,  it  is  a  sufficient  instigation  of  prosecntion  though  defend- 
ant did  not  order  process  to  issue  or  aid  in  its  execution. — ^Holden 
V.  Merritt,  707. 

2.  Same— It  is  no  defense  that  a  postoffice  inspector  was  not  justified  in 

charging  an  offense  against  a  certain  section  of  the  United  States 
statutes  upon  the  statements  made  to  him  by  the  defendant. — 
Idem, 

3.  Same — When  the  information  is  filed  wholly  on  what  was  told  the 

inspector,  it  is  discretionary  whether  what  defendant  said  to  the 
marshal  who  sent  for  the  inspector  shall  be  admitted. — Idem, 

4.  Justification — It  is  not  a  defense  that  an  attorney  was  consulted 

when  he  gave  no  advice  and  simply  referred  defendant  to  the 
United  States  marshal. — Idem. 

6-  Same — Nor  that  the  inspector  advised  the  prosecution;  especially 
when  it  is  not  shown  that  the  case  was  fairly  and  truthfully 
stated  to  the  inspector. — Idem, 

6.  Malice — A  statement  that  defendant  would  put  plaintiff  behind  the 
bars  if  he  did  not  go  out  of  partnership  peaceably,  is  admissible, 
on  the  question  of  malice  in  prosecuting. — Idem, 
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7.  Heasonable  Cause — Waiving  examination,  indictment,  and  dis- 

agreement of  one  jury  after  deliberating  twenty-seven  hoars,  is 
evidence  of  probable  caase  though  inferior  in  weight  to  convic- 
tion after  full  and  fair  trial.  But  a  verdict  for  plaintiff  will  stand 
notwithstanding  such  proof,  if  jury  could  find  that  prosecator 
had  full  knowledge  of  all  material  facts  on  which  prosecution  is 
based  and  knew  they  were  insufficient  to  maintain  it. — Barber  v. 
Scott,  52. 

8.  Same — In  Iowa  a  conviction  of  plaintiff,  though  obtained  without 

fraud  and  without  false*  testimony  on  the  part  of  prosecutor,  is 
not  conclusive  of  probable  cause  for  the  prosecution  complained 
of,  but  such  conviction  establishes  probable  cause,  unless  over- 
come. The  weight  to  be  given  the  judgment  of  conviction 
depends  upon  whether  the  trial  was  full  and  fair. — Idem. 

MAXiPRACTICE— See  Practice,  »,  695. 

MASTER  AND  SERVANT-See  Negugencb,  ". 

!•  Injuring^  Servant — An  employee  was  sent  to  an  upper  floor  to 
bring  down  some  goods.  On  his  return  he  fell  into  an  elevator 
shaft  and  was  found  below,  dead,  with  the  goods  still  in  his 
hands.  Evidence  tended  to  show  that  one  of  the  defendants, 
shortly  before  the  accident,  left  the  elevator  gate  open,  and  that 
goods  had  been  piled  unusually  near  said  gate.  There  was  an 
unlighted  gas  jet  near  the  elevator,  but  employees  were  not  to 
light  it,  needlessly,  and  they  were  not  to  use  the  elevator  except 
for  heavy  articles.  Deceased  knew  how  goods  were  usually 
stored  on  the  floor;  how  to  make  a  light,  and  that  he  could  have 
returned  below  without  using  the  elevator.  It  was,  however, 
not  necessarily  dangerous  to  go  near  it .  There  was  no  affirma- 
tive proof  that  deceased  was  free  from  contributory  negligence. 
Held,  it  was  for  the  jury  to  say  whether  deceased  was  free  from 
contributory  negligence,  and  on  this,  it  may  consider  the  natu- 
ral instinct  to  avoid  danger. — Hopkinson  v.  Knapp  et  al.,  328. 

2.  Same — The  fact  that  a  servant  uses  the  machinery  of  another  does 
not  make  the  master  liable  if  that  other  do  injury  in  using  such 
machinery. — Hughbanks  v.  Inv.  Co.,  267. 

3*  Same — Where  one  is  to  furnish  labor  and  material  at  prices  to  be 
fixed  by  him  and  has  full  control  as  to  using  machinery,  no  con- 
trol being  reserved  to  the  owner,  aud  the  contract  makes  him 
alone  responsible  for  injury  to  laborers,  he  is  not  an  agent  of  the 
owner;  and  he  alone  is  liable  for  such  injury. — Idem, 

MEANDER  LINE— See  Real  Prop.  218. 

MEASURE  OF  DAMAGES— See  Evidence,  ». 

MURDER— See  Crim.  Law,  ^8,  «,  491,  540. 
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MEOHANIOS*  LIEN— See  Mortgage,  732. 

Several  Buildings— There  can  be  no  lien  established  against  an 
incnmbrance  for  a  general  balance  due  for  material  furnished  for 
several  buildings  on  different  lots  and  owned  by  different  per- 
sons. It  is  not  material  that  the  owner  of  one  of  the  buildings 
was  the  agent  of  each  of  the  other  owners.— Bartlett  et  &L  v. 
Bilger,  732. 

MILITIA—See  National  Guard,  569. , 

MINOR — See  Damages,  328. 

Necessities  Furnished— It  is  no  defense  to  an  action  brought 
against  a  parent  for  board  and  lodging  furnished  his  minor  son, 
that  he  is  able  to  work,  controls  his  own  earnings,  and  that  the 
parent  is  able  and  willing  to  properly  keep  him  at  home. — Cooper 
y.  MoNamara,  243. 

MINUTES  OF  TESTIMONY— See  Crim.  Law,  «,  «,  483,  527. 

MORTGAGE — See  attachment;  Recording  Acts,  144. 

1.  Description— A  mortgage  recited  tfiat  Y.  of  Warren  county  con- 

veyed nineteen  head  of  pure  blood  Herefords.  It  gave  their 
names  and  attached  numbers  to  some  of  their  names ;  also  that 
the  names  were  the  names  "recorded  in  the  'American  Hereford 
Herd  Book.' "  The  original  of  that  publication  is  kept  in  Mis- 
souri. It  contains  many  names  in  duplicate  but  no  repeated 
numbers.  The  numbers  are  not  attached  till  enough  names  are 
registered,  which  sometimes  involves  a  delay  of  a  year.  Held 
that  as  to  a  subsequent  mortgagee,  the  description  was  too 
indefinite.— Taylor  v.  Gilbert,  587. 

2.  Priority— A  mortgage  recorded  before  an  improvement  is  begun, 

has  priority  over  a  mechanic's  lien  sought  to  be  charged  upon  the 
property.— Bartlett  et  al.  v.  Bilger,  732. 

3.  Bents  and  Profits— Bents  and  profits  covered  by  the  mortgage 

can  not  be  set-off  against  amount  required  to  redeem  from  tax 
deed  where  the  deed  holder,  who  has  made  lease,  has  received 
none,  and  holder  of  original  title  is  insolvent.— Conroy  v.  Whit- 
more,   100. 

MULCT  LAW— See  Crim.  Law,  »,  476. 

MUNICIPAL   COBPOEATIONS— See  Const.  Law,  *433;  Negligence,*, 
135;  Eeal  Prop.,  «,  187. 
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NATIONAL  GUARD. 

L  Payment  of— Executive  Council— A  ooxrnty  is  liable  for  the 
expenses  of  troops,  only  when  sach  troops  are  furnished  by 
a  command  within  the  county,  upon  the  order  of  its  sheriff. — 
Prime  v.  McCarthy,  569. 

2.  Same — Such  subsistence  is  payable  under  that  clause  of  Code,  120,  as 

amended,  which  authorizes  the  executive  council  to  provide  all 
things  necessary  to  enable  state  officers  to  properly  and  effi- 
ciently fulfill  the  duties  of  their  several  offices  including  repairs 
and  ''such  other  necessary  and  lawful  expenses  as  are  not  other- 
wise provided  for;"  and  to  audit  and  certify  claims  created  by  the 
exercise  of  such  power. — Idem. 

3.  Same — Sxtbsibtencb  of  troops  called  out  by  the  governor  to  prevent 

or  suppress  breaches  of  the  peace  is  not  to  be  paid  out  of  the 
appropriation  made  by  chapter  74,  Acts  of  the  Eighteenth  Gen- 
eral Assembly,  and  acts  amendatory,  which  give  the  governor 
power  to  call  out  troops  in  oases  of  insurrection  or  breach  of  the 
peace,  etc.— Jdewt. 

4.  Constitutional  Law— Such  auditing  and  certifying  is  an  appro- 

priation within  the  constitutional  provision  that  "no  money  shall 
be  drawn  from  the  treasury,  but  in  consequence  of  appropriations 
made  by  law,"  and  it  is  the  duty  of  the  auditor  upon  such  certi- 
fication to  draw  his  warrant  for  the  sum  certified  and  that  of  the 
treasurer  to  pay  the  same  out  of  funds  not  otherwise  appropri- 
ated.— Idem, 

NECESSARIES— See  Minor,  243. 

NEGLIGENCE — See  Damages,  328;  Contbacts  (Against),  231; 
Mastbb  and  Servant,  267,  328;  Minors,  243;  Practice,  ^. 

L  Contributory— An  employee  who  knows  when  a  train  is  to  pass, 
walks  ahead  of  it  and  disregards  a  warning  to  get  off  because  he 
thinks  he  is  on  the  track  of  another  parallel  road,  is  negligent. 
— Vreeland  v.  R'y  Co.,  279. 

2.  Same — A  brakeman  was  ordered  to  go  to  the  head  of  his  train,  to  flag. 
He  knew  that  ties  were  being  thrown  out  of  a  car  in  that  train 
by  men  who  were  not  warned  of  his  passing,  and  who  could  not 
see  him  until  he  came  opposite  the  door  of  that  car,  or  nearly  so. 
While  passing  the  opening  he  was  injured  by  a  tie  thrown  out  of 
it.  Held,  he  was  guilty  of  negligence,  and  would  have  been  so  if 
he  had  been  directed  to  go  by  the  particular  route  which  he  took, 
and  directed  to  hurry. — Thoman  v.  R'y  Co.,  196. 
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3.  Same— Railroad  Yard— One  who  goes  upon  a  track  Sn  said  yard 

and  withont  exouse  fails  to  look  and  listen,  contributes  to  an 
injury  received  from  cars   making   a  ''running  switch,"   and 
there  can  be  no  recovery  though  those  cars  were  run  negligently. 
.  — Buelow  V.  R'y  Co.,  240. 

4,  Injury  after  it  is  Observed — One  is  liable  for  negligently  injuring 

another  after  he  htwvos  the  other  to  be  negligent.  But,  ordinari- 
ly, it  is  not  enough  that  available  means  to  know  of  such  negli- 
gence were  not  used. — Eeefe  v.  B'y  Co.,  182. 

6.  Defense,  When — Contributory  negligence  is,  to  an  action  brought 
under  Code,  1288,  allowing  recovery  upon  proof  that  there  was 
neglect  or  refusal  to  maintain  a  safe  crossing. — Beeves  v.  B'y 
Co.,  32. 

Affirmatiye  Defense — Must  be  pleaded,  297. 

6.  City— Duty— A  sandpit  lies  on  or  near  the  north  side  of  a  street 

upon  which  there  was  no  sidewalk.  The  travel  upon  it  was  on  a 
wagon  track  running  along  near  the  south  line  of  the  street  and 
at  some  distance  from  the  pit.  This  track  was  used  by  foot  pas- 
sengers. The  pit  was  little  used,  and  quite  shallow,  and  sand 
was  taken  from  it  along  an  incline  from  street  to  pit.  Some 
cliildren  went  along  the  incline,  dug  into  the  banks  of  the  pit  and 
so  undermined  it  as  to  cause  its  fall  and  their  death.  There 
was  a  verdict  for  one  hundred  dollars  which  was  set  aside  be- 
cause of  its  smallness.  HelH^  the  city  was  not  bound  to  erect 
such  a  fence  or  barrier  as  would  prevent  children  of  tender  years 
'  from  going  into  such  a  pit.  The  city  was  not  bound  in  the 
exercise  of  reason  and  judgment  to  anticipate  what  happened 
here.— Talty  v.  City  of  Atlantic,  135. 

7.  County  Bridge — It  is  proper  to  charge  that  county  board  should 

appoint  one  competent  to  inspect  bridges,  if  its  members  lacked 
the  requisite  skill. — Morgan  v.  Fremont  Co.,  644. 

8.  Duty  of  Crew — There  is  no  obligation  to  stop  a  train  till  it  be- 

comes reasonably  apparent  that  a  man  on  the  track  will  not  get 
oflP,  and  is  in  danger. — Vreeland  v.  B'y  Co.,  279. 

9.  Save — Deceased  is  first  seen  sixty  feet  in  front  of  a  train  with  a 

grain  door  on  his  back,  train  is  going  without  steam,  headlight 
burning  and  bell  ringing,  at  three  miles  an  hour.  When  it  got 
within  twenty-five  feet  of  deceased,  fireman  informed  engineer. 
Latter  was  then  unable  to  stop  his  train.  Keldf  fireman  was  not 
negligent. — Idem, 

10.  Evidence— HusBANir  AND  Wife— A  husband  told  his  wife  to  "fire" 

at  a  hinge  on  a  door  opposite ;  instead  she  said  she  would  and  did 
shoot  at  a  crosspiece  on  the  door,  and  thereby  injured  plaintiff. 
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Held,  the  husband  shonld  have  been  allowed  to  show  that  he 
directed  firing  at  a  hinge  close  to  the  ground,  and  did  not  know 
that  his  wife  intended  shooting  at  the  crosspiece. — Bethel  y. 
Otis;  502. 

IL  Instructions — Construction— A  charge  that  plaintiff  may  recov- 
er if  an  engineer  did  certain  acts  negligently^  and  plaintiff  was 
not  negligent,  does  not  direct  that  the  acts  named  constitute  neg- 
ligence^ especially  where  other  instructions  have  fully  defined 
what  would  be  negligence  on  part  of  both  parties. — Brown  v.  B'y 
Co.,  408. 

12.  Jury  Question— Ehigineer — The  petition  averred  that  injury 

occurred  because  engineer  set  the  brake  too  quick  and  so  jerked 
plaintiff  from  a  brake  beam  upon  which  he  was  standing. 
While  the  engineer  testified  that  he  did  not  know  that  plaintiff 
was  on  the  beam,  other  testimony  tended  to  show  that  a  man  in 
plaintiff's  place,  and  at  his  then  work,  must  needs  stand  on  such 
beam.  Held,  it  was  for  the  jury  whether  the  engineer  knew 
that  plaintiff  was  in  that  position. — Idem, 

13.  Same— Following  Instructions— The  jury  does  not  act  in  viola- 

tion of  instructions — charging  a  railroad  is  not  liable  for  an  acci- 
dent caused  alone  by  an  unusual  application  of  a  brake  by  the 
engineer;  that  applying  them  more  quickly  than  was  requisite, 
if  the  engineer  acted  sooner  than  was  necessary,  was  not,  neces- 
sarily, negligence ;  that  not  being  specially  directed  it  was  the 
brakeman's  duty  to  take  the  safest  method,  and  that  if  plaintiff 
did  not  signal  to  slacken  speed,  he  can  not  complain  of  the 
speed  used, — in  a  case  where  the  evidence  leaves  it  debatable 
whether  the  application  of  the  brake  was  a  negligent  act,  and 
plaintiff  seems  to  have  done  his  part  in  the  usual  manner  of 
doing  it. — Idem. 

14.  MaiSter  and  Servant — A  machinist  in  the  employ  of  a  railroad 

had  authority  to  ask  other  employees  to  assist  him  on  occasions 
when  he  could  not  do  some  particular  piece  of  work.  On  one 
such  occasion,  in  setting  a  spring,  a  piece  of  rail  was  used  where 
ordinarily  a  square  bar  was.  The  rail  was  more  likely  to  slip. 
It  did  slip  and  injure  one  of  said  helping  employees.  This  could 
have  been  prevented  had  wood  blocks  of  which  there  was  a  num- 
ber in  the  shop,  been  used  as  wedges.  Held,  the  fact  that  the 
machinist  was  negligent  in  this  one  instance  for  failure  to  use 
the  wedges,  did  not  make  it  negligence  to  employ  him.  The 
work  was  not  connected  with  the  operation  of  a  railroad.  The 
machinist  was  not  a  vice  principal,  and  the  railroad  was  not 
responsible  for  his  negligence.  It  was  not  necessary  to  tell  the 
employees  of  the  danger  of  said  work,  as  they  knew  it  themselves. 
—Hathaway  v.  B'y  Co.,  337. 
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N^OLXOBNCS— Continued  to  Partnership 

16.  Telegram — Nondelivery  of— A  shipper  had  an  arrangement 
with  a  Chicago  firm  that  if  he  reeeived  no  answer  to  a  telegram 
asking  for  market  prices  in  Chicago,  such  prices  remained 
unchanged.  He  sent  such  a  message,  requesting  answer  at  Kan- 
sas City.  The  company  knew  that  he  bought  for  the  Chicago 
market.  Through  its  fault  no  answer  was  received.  PlaiutifT 
bought  cattle  at  Kansas  City  on  the  assumption  that  Chicago 
prices  last  given  him  still  ruled.  Held,  he  can  recover  as  dam- 
ages the  difference  between  the  price  ruling  when  last  advised 
and  that  ruling  in  Chicago  when  he  purchased  at  Kansas  City. — 
Qarrett  v.  Telegraph  Co.,  449. 

16.  Duty  of  Sender — Plaintiff  was  not  bound  to   make  independent 

inquiries  which  would  have  told  him  the  Chicago  price  had 
fallen. — Idem, 

17.  On  Rehearing — It  is  found  that  the  court  did  not  charge  that  plaintiff 

was  not  bound  to  protect  himself  by  independent  inquiry,  but 
submitted  it  to  the  jury  whether  such  duty  rested  upon  him,  in 
view  of  all  the  circumstances  of  the  case. — Idem, 

18.  Verdict  for  one  thousand  dollars  not  excessive  in  a  case  of  perma- 

nent injury,  laming,  where  plaintiff's  jaw  is  injured,  his  hearing 
impaired,  his  teeth  broken,  and  pain  suffered  by  him. — ^Morgan 
V.  Fremont  Co.,  644. 

NEGOTIABLE  INSTRUMENT&— See  Contraots,  12. 
NEW  TRIAL— See  Execution  Sale,  23;  Practice,  312. 
NONPBODUCTION  OP  WITNESS— See  Criminal  Law,  «. 

NOTICE— See  Taxes,  m. 

NOTICE  TO  RELEASE— See  Exemption,  286. 

PARTNERSHIP— See  Practice,  <»,  116. 

L  Accounting — Interest  as  Expense — A  firm  agreed  to  furnish  a 
buyer  money  with  which  to  buy  stock,  without  stating  that  it  had 
the  money  or  how  it  would  be  obtained.  As  compensation  said 
buyer  was  to  have  a  share  in  the  profit  of  the  venture,  realized 
by  one  member  of  the  firm.  The  money  was  obtained  by  borrow- 
ing on  interest.  Meld,  the  interest  paid  is  to  be  treated  as 
expense,  in  determining  the  buyer's  compensation. — Helmer  v. 
Yetzer,  627. 

2.  OontrarOt  for  Benefit  of  Third  Persons— A  live  stock  com- 
mission firm  authorized  a  bank  to  advance  money  to  a  buyer  and 
agreed  to  honor  the  bank's  drafts  for  such  advances.    Upon  a 
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change  in  the  firm,  one  member,  who  was  also  a  member  of  the 
old  one,  wrote  the  buyer,  in  substanee,  that  the  new  firm  would 
continue  the  old  arrangement.  He  showed  this  letter  to  the 
bank  and  obtained  an  advance  by  reason  of  it.  A  draft  drawn 
for  it  was  not  accepted.  Held,  such  a  partnership  had  authority 
to  make  such  a  contract  through  one  of  its  members.  Knowledge 
on  part  of  one  member  on  what  arrangement  the  buyer  was  ship- 
ping is  the  knowledge  o^  the  firm,  though  the  partner  first  got 
such  information  while  a  member  of  the  old  firm.  At  any  rate 
a  knowledge  acquired  as  member  of  the  former  firm  is  material 
to  explain  what  "arrangement"  was  meant  by  the  letter  written 
after  the  formation  of  the  new  firm.  The  letter  was  available  to 
the  bank  upon  being  shown  it,  though  it  was  not  addressed  to  it. 
—Bank  v.  Eowley,  530. 

PERSONAL  TRANSACTION— See  Evidenoe,  »,  379. 

PLEADING— See  Praotiob,  »,  «,  ^  to  ",  «,  «7. 

POSSESSION— See  Trespass,  218. 

PBACTIOE — See  Contracts,',^;  Crdcikal  Law,  722;  Divorck, 
231,  602,  644;  EviDENOS;  Reoording  Acts,  144;  Taxes,  ^ 

Abatement— See  post,  **,  728. 

Affirmative  Defense— See  post,  <'. 

L  Agreement  of  Counsel — ^Negotiations  between  the  parties,  carried 
on  by  their  attorneys  over  the  telephone,  eaoh  attorney  simply 
acting  as  monthpieee,  are  not  agreements  ''between  attorneys'' 
snch  as  Code,  213,  declares  to  be  provable,  only,  by  the  admission 
of  the  attorney,  his  filed  agreement,  or  an  entry  of  reoord. — 
Eraner  v.  Chambers,  681. 

2.  Sake — Agreement  between  ooonsel  oan  not  be  established  by  affida- 

vits of  counsel. — Doerr  v.  Life  Ass'n,  39. 

Conduct  of  Trial— See  post,  «. 
Contributory  Negliirence— Seeiw*,  <'. 
Counterclaim — See  post,  *>. 
Court  and  Jury— See  post,  »,  »  «. 
Defenses— See  po«<, «. 
Discretion— See  post, ». 

3.  Same — It  is  not  error  to  refuse  letting  defendant  plead  a  settlement 

alleged  to  have  been  made  long  before  the  trial,  after  plaintiff 
has  closed  his  evidence. — ^Thoman  v.  R'y  Co.,  196. 

Small  £gnxtM  refer  to  siibdivi«ioiu  of  Index.    The  others  to  page  of  report* 


Digiti 


ized  by  Google 


810  Index. 

Practice— Continued. 

4.  Error  Without  Prejudice — See  post,  ^ — Overruling  a  demmreT 

is  without  prejudice  where  every  law  question  raised  is  later  fully 
presented  to  the  court,  trying  the  case  without  a  jury. — Bank 
Building  CJo.  v.  Pierce,  668. 

5.  Same — ^Erroneously  excluding  testimony  is  not  reversible  error  where 

the  record  shows  that  no  prejudice  existed. — Oberholtzer  v. 

Hazen,  602. 

• 

6.  Samb—ContinuanoE'-CJosts— Error,  if  any,  in  allowing  a  continu- 

ance and  refusing  to  tax  costs  of  term  to  applicant,  is  harmless 
where  it  does  not  appear  that  there  were  such  costs. — Oerke  v. 
Lucas,  79. 

7.  Saice — Where  evidence  warrants  a  directed  verdict,  error  in  ordering 

trial  to  be  to  the  court  is  without  prejudice. — Garretson  v. 
Ferrall,  728. 

8.  Same — ^Erroneous  admission  of  testimony  will    reverse,   unless  it 

appears  affirmatively  that  no  prejudice  resulted. — Swanson  t. 
French,  695. 

Evidence — Bee  post,  »,  ^. 

Admission  and  Exclusion. 

9.  Irrelevancy^Contingent  Fee — In  a  suit  for  malpractice,  it  is  proper  to 

exclude  testimony  tending  to  show  that  plaintiffs  counsel  is  to 
receive  a  contingent  fee. — Idem, 

10.  Motion  to  Strike — Where  a  question  calls  for  an  answer,  and  that 

answer  mingles  proper  and  alleged  improper  matter,  a  motion  to 
strike  the  latter  is  properly  overruled,  where  the  motion  names 
no  ground. — Smith  v.  Dawley,  312. 

IL  Nonresponsive  Answer — Where  the  question  whether  plaintiff  would 
have  pulled  the  pin  and  put  it  in  the  engine  is  answered:  "No,  for 
there  was  no  link  in  the  engine,"  it  is  proper  to  strike  all  but, 
"No"  out  as  nonresponsive.  It  was,  at  any  rate,  harmless 
because  the  explanation  so  made  was  elsewhere  given. — Calkins 
V.  E'y  Ck).,  714. 

12.  Part  of  a  fFriWn^— Plaintiff  was  permitted  to  read  from  defendant' s 

answer  a  clause  that  "defendant  admits  that  due  proof  of  death 
of  said  Jones  was  received"  in  due  time.  He  did  not  read 
another  clause,  to  wit:  "But  denies  that  such  proof  establishes 
that  the  death  of  Jones  was  caused  by  external,  violent,  and  acoi> 
dental  means."     Meld,  no  error. — Jones  v.  Ass'n,  652. 

13,  Burden  op  Proof — Liquidated  Demand — Consideration — While  the 

acceptance  of  a  check  for  less  than  a  liquidated  demand  does  not, 
of  itself,  bar  a  recovery  of  the  balance,  yet  a  settlement  of  such 
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Practicb  [Evn>.]— Continued. 

a  demand,  upon  distinct  consideration,  will  be  upheld,  and  the 
absence  of  such  consideration  most  be  shown  by  him  who  has 
accepted  the  check. — In  re  Brown's  Estate,  379. 

14.  Same — Though  a  policy  provides  that  its  covenants  of  exemption  if 

death  results  from  stated  causes  are  ''conditions precedent,"  it  is 
for  the  insurer  to  prove  a  breach  of  such  conditions.  And  so, 
though  issue  is  joined  on  the  petition  which  needlessly  negatives 
breaches. — Jones  v.  Ass'n,  652. 

15.  Cross-examination— Where  a  party,  though  without  objection, 

develops  collateral  and  immaterial  matter  on  cross-examination, 
he  can  not  contradict  it. — Swanson  v.  French,  695. 

IMPKAOHMENT. 

16.  Declarations  by  a  seller,   after  sale,  that  the  sale  was  in  good 

faith  can  not  be  used  as  impeachment  of  declarant,  after  he  has 
testified  that  his  sale  was  made  in  bad  faith,  unless  the  usual 
foundation  has  been  laid,  by  calling  attention  to  the  time  and 
place.— Neeb  v.  McMillan,  200. 

17.  Satne — Impeachment  of  one's  own  witness  not  permissible  though 

his  testimony  favors  opposing  party. — Smith  v.  Dawley,  312. 

18.  Same — It  is  not  error  to  disallow  a  question  calculated  to  lay  a 

foundation  for  impeachment,  where  the  witness  does  not  deny 
making  the  statements,  included  in  the  question. — Dimmiok  v. 
Babcock,  692. 

10.    Execution  Sale  will  not  be  set  aside  merely  because  the  price 
obtained  is  inadequate. — GriflBth  v.  Harvester  CJo.,  634. 
Guardian  and  "Ward — See  post,  ^, 
Harmless  Error— See  ante,  ";  See  post,  ®. 
Impeachment— See  ante,  ^^  to  ^. 
Instructions. 

20.  Applioabilitt — Instruction  may  treat  a  matter  as  in  issue  where 
the  parties  so  treat  it,  though  the  evidence  upon  it  is  very  slight. 
— Morgan  v.  Fremont  Co.,  644. 

Asking — Is  essential,  692. 

2L  Construction— One  instruction  charged  that  if  plaintiff* s  injury  was 
due  to  disobeying  his  physician,  the  verdict  should  be  for  defend- 
ant. Another,  that  plaintiff  must  show  freedom  from  contributory 
negligence.  Held,  the  charge  as  a  whole  did  not  put  it  on  de- 
fendant to  show  contributory  negligence. — Swanson  v.  French, 
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Practxcb  [Instructions]— Continacd. 

22.  iS^mtf— Where  an  injary  totally  disables  for  a  time  and  merely 

lessens  earning  capacity  for  another  period,  an  instmotion  allow- 
ing the  amount  that  could  have  been  earned  during  the  first  period 
and  also  for  "any  decreased  capacity''  to  earn  money  in  the  past, 
means  that  the  allowance  for  "decreased  capacity''  applies  to  that 
time  in  which  the  injured  person  could  work,  but  not  to  his  full 
capacity. — Haden  v.  Railway  Co.,  226. 

23.  Same — It  is  held,  that,  taking  an  instruction  together,  the  use  of 
"diminished  use"  in  place  of  "diminution  of  the  use/'  was  with- 
out prejudice.—Willis  v.  City  of  Perry,  297. 

24.  Cubing  Error  bt— See  postf  ^ — One  issue  being  whether  assured 

came  to  his  death  by  voluntarily  engaging  in  a  fight,  testimony 
was  offered  and  given,  tending  to  show  that  an  alleged  assailant 
of  the  assured  was  of  bad  character,  had  made  general  preparation 
to  rob  people,  and  that  he  fired  at  decedent  feloniously.  Much  of 
this  was  hearsay.  After  its  admission  it  was  stricken  out  and  the 
jury  told  to  disregard  it.  The  court  was  asked  informally  to 
instruct  upon  said  testimony,  but  failed  to  so  charge.  Held,  the 
erroneous  admission  was  not  cured  by  the  court's  admonition. 
— Jones  V.  Ass'n,  652. 

26.  Following  Instructions— The  jury  does  not,  by  a  verdict  for 
plaintiff,  act  in  violation  of  instructions — charging  a  railroad  is 
not  liable  for  an  accident  caused  alone  by  an  unusual  applica- 
tion of  a  brake  by  the  engineer;  that  applying  them  more 
quickly  than  was  requisite,  if  the  engineer  acted  sooner  than  was 
necessary,  was  not,  necessarily,  negligence;  that  not  being 
specially  directed  it  was  the  brakeman's  duty  to  take  the  safest 
method,  and  that  if  plaintiff  did  not  signal  to  slacken  speed,  he 
can  not  complain  of  the  speed  used — in  a  case  where  the  evidence 
leaves  it  debatable  whether  the  application  of  the  brake  was  a 
negligent  act,  and  plaintiff  seems  to  have  done  his  part  in  the 
usual  manner  of  doing  it. — Brown  v.  B'y  Co.,  408. 

26.  Pleading — ^Where  negligence  is  asserted,  and  it  is  pleaded  in  sep- 

arate counts  that  it  injured  plaintiff's  wagon  and  his  person,  it  is 
error  to  charge  that  a  general  denial  puts  it  upon  plaintiff  to 
prove  all  the  allegations  of  his  petition.  He  ought  to  be  allowed 
a  recovery  upon  proof  that  his  person  was  injured,  though  he 
failed  to  prove  damage  to  wagon. — Winey  v.  B'y  Co.,  622. 

27.  Same — Not  cured  by  charge  allowing  recovery  upon  proof  of  any  one 

of  several  allegations  of  negligence.  That  is  not  saying  that 
proof  of  any  one  item  of  damage  allows  recovery  for  that  item; 
and  if  the  true  rule  had,  also,  been  stated,  the  instructions 
would  have  been  contradictory. — Idem, 
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Practxcb— Continued. 

Judgment— See  post,  «*. 
Judgment— Satisfied— See  post, «. 

28.  Law  and  Equity — See  post,  ^— An  aotion  for  possession,  both 

parties  claiming  title  in  fee,  and  defendant  title  b j  prescription, 
should  be  tried  at  law. — ^Ingersol  y.  Hayward,  159. 

29.  Lex  Looi — ^Whether  a  trust  interest  has  been  created  in  lands 

lying  in  a  sister  state,  is  to  be  determined  by  the  laws  of  that 
state. — Acker  v.  Priest,  610. 

MaliciouB  Proseoution. 

30.  CoNYionoN — In  Iowa  a  conviction  of  plaintiff,  though  obtained 

without  fraud  and  without  false  testimony  on  the  part  of  prose- 
cutor, is  not  conclusive  of  probable  cause  for  the  prosecution 
complained  of,  but  such  conviction  establishes  probable  cause, 
unless  overcome.  The  weight  to  be  given  the  judgment  of  con- 
viction depends  upon  whether  the  trial  was  full  and  fair. — Barber 
V.  Scott,  52. 

31.  Waiyinq  preliminary  examination,  indictment,  and  disagreement 

of  one  jury  after  deliberating  twenty-seven  hours,  is  evidence  of 
probable  cause  though  inferior  in  weight  to  conviction  after  full 
and  fair  trial.  But  a  verdict  for  plaintiff  will  stand  notwith- 
standing such  proof,  if  jury  could  find  that  prosecutor  had  full 
knowledge  of  all  material  facts  on  which  proseoution  is  based 
and  knew  they  were  insuf&cient  to  maintain  it. — Idem. 

Misconduct — See  post,  •*. 
New  Trial. 

32.  Discretion—  Unavoidable  Casualty—Where  an  attorney  told  his  client 

that  he  could  not  attend  to  his  case,  through  illness,  and  defend- 
ant did  no  more  because  he  understood  the  attorney  would  engage 
another  already  connected  with  the  case,  in  a  manner,  which 
engagement  was,  by  reason  of  illness,  not  made,  the  granting  of  a 
new  trial  on  account  of  unavoidable  casualty,  etc.  (Code,  3154, 
paragraph  7),  will  not  be  interfered  with. — White  v.  Gray,  525. 

33.  Same— Largely  Disoretionary—SnhBeqnent  discoveries  warrant 
— admissions  made  by  agent  of  prevailing  party  are  competent— 
Impeaching  and  cumulative  evidence  defined — Sufficient  dili- 
gence shown. — Murray  v.  Weber,  757. 

34.  Drinking  Liquor  by  Juror— One  j uror  deposes  that  another  admitted 

drinking  a  half  pint  of  whisky  during  the  deliberation;  the  latter 
claims  he  drank  but  about  two  spoonfuls  and  as  medicine. 
Order  granting  new  trial  not  interfered  with. — Hopkins  y.  Knapp 
&  Spalding  Co.,  212. 
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Pbacticb  [Nbw  Trial]— Continaed. 

36.  Newly  Disooyxbbd  Evidenob — Material  admissions  hj  prevailing 

party  to  one  who  had,  at  trial,  removed  to  a  distance,  entitles  to 
a  new  trial,  where  the  losing  party  had  no  reason  to  believe  that 
said  person  had  such  information,  though  no  inqoiry  was  made 
of  him.— Peister  v.  Kent,  1. 

86.  HvFVKEi^— Prejudice  o/—- Code,  sections  2837,  2838,  do  not  authorize 
new  trial  on  account  of  the  prejadice  of  a  referee,  and  affida- 
vits alleging  such  prejudice  are  properly  stricken. — Idem, 

37.  VAOATmo  JuDOMXNT — The  fact  that  notice  was  personally  served 

outside  of  the  state  so  as  to  leave  but  sixteen  days  between  serv- 
ice and  term,  will  not  authorize  a  vacation,  in  equity,  of  a  judg- 
ment upon  it,  where  the  notice  was  adjudged  sufficient,  where 
the  defendant  made  no  application  by  the  second  day  of  the  next 
term,  no  showing  of  a  valid  defense,  and  no  excuse  for  delay. 
The  statute  allowing  such  application  within  two  years  has  no 
application  to  cases  in  which  service  by  publication  is  permissi- 
ble, but  in  which  actual  service  outside  of  state  is,  instead,  made. 
—Griffith  V.  Harvester  Co.,  634. 

38.  Same — A  judgment  in  rem  will  not  be  vacated  because  a  mistake 
is  made  in  naming  plaintiff  in  the  title  of  the  petition;  where  its 
body,  notice,  writ  of  attachment  and  judgment  set  out  the  name 
correctly ;  nor  because  a  like  mistake  is  made  in  execution  and 
notice  of  sale  or  because  such  notice  was  not  published  twice  in 
newspaper,  when  writ  correctly  stated  defendant's  name,  date, 
and  amount  of  judgment,  the  court  rendering  it,  and  that  the 
action  was  aided  by  attachment  levied  on  the  land  in  contro- 
versy. —Idem. 

30.  Fraudulent  Judgment^^ An  application,  within  a  year,  to  set  such  a 
judgment  aside,  which  alleges  that  after  the  judgment  was  satisfied 
the  suit  was  continued  by  plaintiff  and  taken  no  further  notice  of 
by  defendant,  while  it  does  not  allege  the  greatest  degree  of 
care,  yet  charges  such  a  fraud  as  that  the  application  should  be 
granted.— Oliver  v.  Biley  &  Co.,  23. 

40.  Next  Friend — In  an  action  by  a  next  friend  a  counterclaim 

against  him  can  not  be  interposed. — Smith  v.  Dawley,  312. 

Non  Obstante  Veredicto— See  i)<w^,<». 
Objections— See  ante,  ^;   post,  ®. 

41.  Affirmative  Beuef — Whether  one  whose  petition  to  quiet  title  is 

dismissed,  and  who  has  no  interest  in  lands,  can  object  to  affirma- 
tive relief  as  to  such  land,  given  one  whom  she  made  defendant, 
is  not  decided. — Davis  v.  Davis,  147. 
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*  pRACTicx— Continued. 

42.  Pleading — An  answer  mnst  be  reached  bj  motion,  not  objection. 

—Smith  V.  Dawley,  312. 

Partnership— See  post, «. 

43.  Parties — Joint  Plaintiff — Where  an  agreement  is  made  to  pay 

one  a  commission  for  selling  land,  and  he  then  forms  a  partner- 
ship which  sells  the  land,  the  partners  may  sue  jointly  for  the 
commission.— Welsh  et  al.  v.  Lemert,  116. 

Pleadingr— See  Post,  *•,  ^;  ante,  «. 

44.  Abatement — Judgment — Where  matters  in  bar  and  in  abatement 

are  pleaded,  a  judgment  which  does  not  state  upon  which  plea  it  is 
founded,  is  presumed  to  be  based  upon  the  matter  in  bar.  Code, 
2851.— Garretson  v.  Ferrall,  728. 

46.  Amendments — Attachment  Bond— While  the  statute  makes  it  man- 
datory that  an  attachment  bond  mnst  be  in  art  least  three  times 
the  sum  the  petition  states  to  be  due,  yet,  under  provisions 
allowing  amendment,  an  insufficient  bondmay  be  cured  by  filing 
a  new  one  which  takes  effect  as  of  the  date  of  the  first ;  and  the 
defect  in  the  first  bond  does  not  defeat  the  obtaining  of  a  lien  by 
the  attachment. — Griffith  v.  Harvester  Co.,  634. 

Defenses. 

46.  Contract  to  Resell — Dealer  must  sell  under  it  or  not  be  allowed  to  set 

up  that  machine  failed  to  work. — Warren  et  al.  v.  Watson  et  al., 
759. 

47.  Contributory  negligence  must  be  pleaded  as  a  defense. — Willis  v. 

City  of  Perry,  297. 

48.  'Same — That,  pending  suit  to  subject  land  to  a  judgment,  such 

judgment  becomes  satisfied,  Is  matter  of  defense  and  does  not 
deprive  of  jurisdiction  to  render  decree  subjecting  the  land. — 
Oliver  v.  Riley  &  Co.,  23. 

49.  Abater— Affirmative  Relief— Where  defendant,  in  an  accounting 

between  partners,  simply  denies  plaintiffs  claim  that  a  profit 
was  made,  and  the  evidence  shows  a  loss  instead  of  a  profit, 
defendant  can  not  recover  half  of  such  loss  from  plaintiff. — Hel- 
mer  v.  Yetzer,  627. 

60.  Replevin — In  replevin  from  seizure  under  both  attachment  and 

execution,  petition  need  not  aver  what  was  taken  under  each 
writ.    Detention  is  the  gist  of  the  action. — Glover  v.  Warey,  286. 

61.  Plea  and  Proof — School  orders  were  issued,  fraudulently,  above 

the  constitutional  limit,  to  the  knowledge  of  the  payees.  Subse- 
quently a  "reform"  board  was  chosen.  Suits  were  begun  upon 
notice  to  its  president  and  default  suffered  through  the  unani- 
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moos  deeision  of  that  board  to  make  no  defense.  Nothing  appears 
to  show  that  any  member  of  the  board  knew  that  said  soits  were 
in  contemplation  before  they  were  aotually  began  or  that  payees 
knew  in  advance  that  no  defense  woold  be  made.  Held,  that 
petition  to  enjoin  the  default  judgment  was  rightly  dismissed, 
and  that  said  evidence  did  not  sustain  the  allegation  of  the 
petition  "that  with  fall  knowledge  of  these  facts,  aforesaid, 
and  relying  upon  the  lack  of  opposition  of  the  said  board  and 
with  an  understanding  that  no  defense  would  be  made  to 
their  suits  when  brought  by,  said  board,  they  brought  suit  upon 
their  orders  and  obtained  judgment  against  said  district  by 
default  in  violation  of  the  constitution  and  laws  of  the  state  of 
Iowa."— District  v.  Miller,  676. 

63.  Sams — A  verdict  is  properly  directed  for  defendant  where  an 
allegation  that  engine  brakes  were  negligently  released  while 
plaintiff  was  making  a  coupling,  is  supported  solely  by  testimony 
that  plaintiff  can  not  tell  whether  the  brakes  were  released  or 
applied  between  the  time  he  took  hold  of  the  link  and  the 
happening  of  the  accident. — Calkuis  v.  B'y  Co.,  714. 

54.  Same — ^Pleading  an  "agreement''  admits  testimony  as  to  what  the 
'^understanding"  was. — Garrett  v.  Telegraph  Co.,  449. 

Prejudioial  Efrror— See  ante,  *  to  ». 

PreBumptions— See  ante,  **,  728;  ante,  *  to  ». 

66.  Province  of  Jury— Se©  Insuranob,  ";  Railroads,  ",  "; 
Watvbr — Invasion — A  direction  to  answer  certain  questions, 
"If  you  find  a  verdict  for  plaintiff,"  does  not  indicate  that  such 
a  verdict  is  expected. — Smith  v.  Dawley,  312. 

66.  J^iy  Question — ^Where  one  is  actively  engaged  in  superintending 

the  carpenter  work  on  a  building,  employs  men  and  has  general 
charge  of  all  work  in  the  absence  of  the  superintendent,  his 
authority  to  act  for  the  superintendent  is  for  the  jury. — Hu£^- 
banks  v.  Inv.  Co.,  267. 

67.  Battroads — Negligence—Employee — Assuming  that  a  plaintiff  who, 

knowing  that  it  was  customary  to  cut  a  train  at  a  certain  point, 
stepped  on  the  track  at  once  after  the  first  section  had  passed, 
was  negligent,  the  jury  might  still  allow  him  to  recover  for 
injury  by  the  rear  section,  if  the  employes  on  that  section 
could  see  him  on  the  track  when  the  rear  end  of  the  train  was 
yet  three  hundred  feet  from  him. — Haden  v.  R'y  CJo.,  226. 

68.  Same — The  effect  of  an  act  may  be  submitted  though  it  be  not  dis* 

puted  that  it  had  that  effect,  when  the  evidence  tends  to  show 
also  that  it  was  not  a  material  effect.  —Willis  v.  City  of  Perry,  297. 
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Practice —Continued. 

59.  The  construction  of  a  written  agreement  should  not  be  sent  to  the 

jury. — ^Hughbanks  v.  Inv.  Co.,  267. 

Referee— See  ante,  ». 

60.  Removal — It  is  not  discretionary  to  supplant  a  foreign  executor 

appointed  as  such  in  a  will,  and  who  enjoyed  testator's  confi- 
dence to  the  last,  with  an  Iowa  administrator  who  is  a  claimant 
against  the  estate.  Such  appointment  by  will  should  yield  to 
the  most  persuasive  reasons,  only. — In  re  Miller,  741. 

61.  Res  Judicata — A  nonresident  who  assigns  a  right  of  action  upon 

a  bond  simply  in  order  that  such  action  may  be  prosecuted  is 
bound  by  the  result  of  a  suit  brought  upon  the  bond  by  the 
assignee. — Garretson  v.  Ferrall,  728. 

Sale— Settingr  Aside— See  Exeoution  Sale,  634. 

Satisfied  Judgment— See  ante,  «. 

Set-off— See  Mortgage. 

Setting  Sale  Aside— See  Exkoution  Sale,  634,  732. 

62.  Special  Verdict — General  verdict  was  for  five  cents  and  was  by 

special  findings.  Held,  not  reversible  error  when  the  attention 
of  trial  judge  was  not  specially  called  to  the  sum  allowed,  though 
motion  for  new  trial  averred  that  verdict  was  in  conflict  with 
special  finding. — Richardson  v.  McLaughlin,  393. 

63.  Same — Where  it  is  charged  that  a  child  was  killed  by  the  failure  of 

a  city  to  prevent  it  from  getting  from  a  street  into  a  sandpit,  a 
finding  that  the  banks  caved  in  upon  it  and  that  the  jury  "can't 
say"  whether  the  accident  would  have  occurred  even  if  the  city 
had  maintained  barriers  reasonably  sufficient  to  protect  persons 
lawfully  using  the  street,  does  not  entitle  the  city  to  a  judgment 
notwithstanding  the  general  verdict  against  it. — Hawley  v.  City 
of  Atlantic,  172. 

Transfer— See  post, «. 

Trial— See  ante,  » to  i«. 

Vacating  Judgment — See  ante,  ^  to  ». 

Waiver— See  ante,  ". 

64.  L«AW  AND  Equity— It  is  not  error  to  overrule  a  motion  to  transfer  a 

cause  containiDg  both  a  law  and  an  equitable  issue  to  the  law 
calendar,  though  no  motion  to  separate  or  other  challenge  was 
addressed  to  the  petition. — Banks  v.  Bowley,  530. 

66.  Same — ^Error  in  transferring  an  action  to  equity  is  not  waived 
because  defendant  thereafter  asks  to  have  it  tried  on  depositions. 
— Ingersoll  v.  Hay  ward,  159. 
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Q6.  Unohallenqed  Pleading — ^Where  a  petition  is  not  objected  to 
before  issne  is  joined,  it  is  error  to  direct  a  verdict  for  defendant 
because  the  petition  and  the  opening  statement  by  counsel  do 
not  set  forth  facts  constituting  a  cause  of  action. — Fulmer  v. 
Mahaska  County,  20. 

67.  Same — On  foreclosure  the  subsequent  mortgagee  asserted  his  mort- 
gage to  be  paramount.  The  holder  of  the  one  first  in  time 
answered  denying  that  assertion,  and  alleging  his  mortgage  to 
be  prior.  He  also  interposed  a  cross  bill  and  therein  set  out  his 
mortgage,  which  eross  bill  was  in  no  way  assailed.  Held,  that 
as  the  filing  of  the  answer  made  a  complete  issue,  the  failure  to 
assail  the  cross  bill  is  of  no  consequence. — Taylor  t.  Gilbert, 
587. 

PRACTICE  IN  SUPREME  COURT— See  Pbaotioi,  ". 
Afladavits— Seei)o«<,»  536,  ",  52. 

1.  Amended  Abstract — Where    an   undenied  additional  abstract 

avers  that  no  notice  of  appeal  was  served,  the  appeal  of  one  who 
neither  joined  issue  or  excepted  to  the  decree,  will  be  dismissed. 
— Davis  V.  Davis,  147. 

2.  Same — Where  an  additional  abstract  in  an  equitable  action  sets  out 

additional  testimony  without  denying  that  both  abstracts  bring 
up  all  the  testimony,  they  are  deemed  to  contain  all  the  evidence. 
—Griffith  V.  Harvester  Co.,  634. 

3.  Same — Such  amendment  will  not  be  stricken  for  being  filed  out  of 

time  where  the  only  prejudice  resulting  is,  that  had  it  been  filed 
sooner,  appellant  would  have  served  new  notice  of  appeal. — 
Doerr  v.  Life  Ass'n,  39. 

4.  Appeal — Who  May— Where  a  verdict  is  set  aside  for  being  too 

small,  the  person  against  whom  the  verdict  ran  may  appeal  from 
such  order  and  urge  that  he  is  not  liable  in  any  sum. — Talty  t. 
City  of  Atlantic,  135. 

6.  Appeal  and  Mandate— Where  in  a  law  action  the  facts  are 
either  found  by  the  district  court,  or  are  practically  undisputed 
there,  and  the  supreme  court  reverses  the  judgment,  indicating 
what  it  should  be,  and  there  is  no  claim  that  a  different  state  of 
facts  can  be  shown  on  a  new  trial,  the  trial  court  may,  on  motion, 
enter  a  judgment  in  accordance  with  the  opinion. — City  Bank  t. 
Badke,  207. 

6.  Assignment  of  Errors — Where  an  assignment  of  errors  is  not 
filed  with  the  abstract,  but  long  before  trial  term  and  after  open- 
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ing  argament  bj  appellee,  there  being  a  showing  for  the  delay, 
the  assignment  will  not  be  stricken,  but  appellant  pays  costs  of 
said  argument. — ^Ingersoll  y.  Hayward,  159. 

*7.  Sahx — Where  opening  argument  is  made  by  appellee  because  no 
assignment  of  errors  is  filed,  it  will  not  be  stricken  because  an 
argument  subsequently  filed  entitled  appellant  to  the  opening. — 
Idem, 

3.  Sahx— Ck>8T8 — Where  an  amended  assignment  of  errors  Is  filed  out 
of  time  and  necessitates  further  argument,  which  was  made,  the 
costs  up  to  such  filing  should  be  taxed  to  appellant,  at  all  erents. 
— Feister  v.  Kent,  1. 

Q.  Same — Assignments  of  error  requiring  an  examination  of  the  record 
are  insufficient. — Idem. 

10.  SAifX — ^Assignments  upon  admission  and  rejection  of  testimony  will 
not  be  considered  where  the  only  exception  below  is  a  statement 
in  a  motion  for  new  trial  complaining  of  ''errors  of  law  occurring 
at  the  trial  excepted  to  at  the  time,  which  exceptions  appear  in 
the  shorthand  rei>orter's  notes  and  can  not  now  be  more  specific- 
ally set  out  until  said  notes  can  be  transcribed.  Such  errors 
relate  to  the  receipt  of  evidence  against  defendant,  and  refusal 
to  receive  evidence  offered  by  him." — Idem. 

IL  Same — So  is  one  going  to  the  overruling  of  a  motion  generally,  where 
the  motion  has  more  than  one  division. — Idem, 

12.  Sahx — So  is  one  based  "on  account  of  exemplary  damages  allowed'' 

where  there  are  three  findings  as  to  damages. — Idem, 

13.  Samx — ^Ahd  one  that  court  erred  in  confirming  report  of  referee  and 

rendering  judgment  thereon. — Idem, 

14.  Sahx — One  setting  out  errors  of  the  referee  can  not  be  considered. 

It  should  be  directed  to  the  action  of  the  court  on  the  report,  and 
question  not  so  made  can  not  be  considered  on  appeal. — Idem, 

16*  Bill  of  Bzceptions— The  shorthand  report  certified  by  judge 
and  reporter,  filed  in  time  sufficient,  is  a  bill  of  exceptions, 
though  a  formal,  independent  bill  is  filed  after  the  time  allowed 
for  it. — Barber  v.  Scott,  52. 

16.  Sahx— Alteratiok  of  Gkbtifioatx— Where  the  date  aflixed  to  the 
judge's  certificate  makes  the  bill  timely,  it  can  not  be  defeated 
by  affidavits  filed  in  this  court,  charging  that  an  erasure  appears, 
and  that  the  bill  was,  in  fact,  signed  too  late.  All  oorrectioni 
must  be  made  below. — Idem. 
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17.  Certiiioate — Abstract  questions  will  not  sustain  appeal  oertifioate. 

— Breneman  v.  E'y  Co.,  755. 

18.  Same — ^Wbieh  recites  that  "a  question  of  law"  is  Involved,  bnt 

refers  to  and  sets  out  two  questions,  sufficiently  states  that  both 
questions  are  involved. — Walters-Gates  v.  Wilkinson,  129. 

19.  Conflicting  Evidence — Evidence  fairly  in  conflict  not  reviewed 

on  appeal.— Culver  &  Co.  v.  Express  Co.,  769;  Dimmick  v.  Bab- 
cock,  692;  Knaebel  v.  Wilson,  536. 

20.  Continuance — While  time  will  be  given  to  obtain  correction,  it 

will  not  be  done,  after  submission  on  the  merits,  where  the  state 
of  the  record  was  known  before  the  submission.  —  Barber  v. 
Scott,  52. 

Correction  of  Record— See  antCf  »,  62. 

Costs. — See  ante,  *,  8. 

Delay— See  ante,  «. 

Discretion— See  post,  «. 

Keinstatinq  Dismissed  CAUSE—Eefusal  will  not  be  Interfered  with. — 
Malek  v.  Kodak,  763. 

21.  Judicial  Notice — Same — on  Appeal — An  appeal  is  taken  from  a 

judgment,  later  from  another,  that  the  first  judgment  sustains  a 
plea  of  res  judicata.  Held,  on  the  second  appeal,  no  facts  in- 
volved in  the  first  will  be  taken  judicial  notice  of. — Garretson  v. 
Ferrall,  728. 

Mandate — See  ante,  '. 

22.  Misconduct — Misconduct   in  argument  can  not  be  shown  on 

appeal,  by  affidavits. — Knaebel  v.  Wilson,  536. 

23.  New  Trial— An  order  granting  a  new  trial  because  the  general 

and  special  verdicts  are  not  supported  by  the  evidence  will  not 
be  disturbed,  even  though  the  evidence  preponderates  in  their 
favor.    Abuse  of  discretion  must  appear. — Kern  v.  May,  674. 

Notice — See  ante,  ^. 

24.  Action  to  Quiet  Title — A  grantee  is  made  defendtint.    He  filea 

cross  bill  against  his  grantor  praying  cancellation  of  a  purchase 
money  mortgage  if  title  be  quieted  against  him.  The  grantor 
makes  appearance.  The  title  is  not  quieted.  Held^  plaintiff*  a 
appeal  will  be  dismissed  for  failure  to  serve  notice  of  appeal  on 
said  grantor. — Chase  v.  Christenson,  405. 

25.  Same — Acceptance  of  service  will  not  cure  such  a  jurisdictional 
defect;  nor  a  contest  upon  the  merits. — Doerr  v.  Life  Ass'n,  39. 
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26.  Same — Signature — A  notice  advising  of  appeal  whioh  has  no  signa- 

ture exoept  the  descriptive  words,  "Attornej  for  the  Defend- 
ant/' is  no  notice. — Doerr  v.  Life  Ass'n,  39. 

27.  Objection  Below—See  ante,  "  to  ** — ^Where  a  defect  by  non- 

joinder of  parties  defendant  appears  on  the  face  of  the  petition, 
it  can  not  be  raised  first  on  appeal,  but  should  be  urged  by 
demurrer,  or,  possibly,  answer  or  reply.  And  there  will  be  no 
remand  where  the  absent  parties  are  not  essential  to  a  disposition 
of  the  case  made. — Coe  v.  Anderson,  515. 

28.  Presumption  in  Favor  of  Court  Below— A  paper  was  offered 

as  being  a  deed  and  excluded  upon  objection  that  it  was  a  copy. 
No  foundation  was  laid  for  secondary  evidence.  After  the  ruling 
counsel  said  the  paper  was  a  deed  of  which  a  copy  was  attached 
to  the  petition.  Held,  the  presumption  in  favor  of  the  action  of 
the  court  is  not  overcome. — Toung  v.  B*y  Co.,  683. 

Referee— See  anie,^*,  1. 

Reversal— See  ante, «. 

29.  Second   Appeal — See  ante,  ^ — A  construction  made  on  first 

appeal  remains  the  law  of  the  case,  though  there  be  evidence  on 
second  trial  that  the  term  ''mercantile  purposes"  may  mean 
* 'restaurant." — Garretson  v.  Ins.  Co.,  293. 

Shorthand  Report— See  ante,  K 

Striking  from  Piles— See  ante,  «. 

Transcript — See  ante,  ^. 

PRINCIPAL  AND  AGENT— See  Evidence,  », «,  ",  293,  360. 

L  Fraud — An  agent  to  sell  land  held  it  at  from  twelve  hundred  dollars 
to  fourteen  hundred  dollars,  and  was  offered  one  thousand  dollars 
for  it.  He  represented  to  his  principal,  a  nonresident  who  had 
no  other  means  or  knowing,  that  he  could  get  no  offer,  that 
land  would  not  bring  more  than  eight  hundred  dollars.  By  his 
representation  he  obtained  deed,  and  crops  worth  one  hundred 
and  twenty  dollars.  Held,  sale  was  properly  set  aside.- Green 
V.  Peeso,  261. 

2.  Independent  Contractor— One  who  acts  under  a  contract  with 
a  corporation  which  authorized  him  to  contract  for  material  and 
labor  in  his  own  name,  subject  to  approval,  who  is  employed  "in 
the  construction"  of  a  building,  is  to  give  his  whole  time  to 
its  supervision,  to  report  the  cost,  and  who  is  to  be  paid  a  cer- 
tain sum  "in  full  for  his  services  in  looking  after  the  execution  of 
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said  contract  and  superintending  oonstmction  of  the  building" 
is  a  servant  of  the  company  and  not  an  independent  contractor. — 
Haghbanks  v.  Inv.  Co.,  267. 

3.  Lioan  Broker — A  loan  is  made  by  one  authorized  to  loan  and  make 
payable  at  his  office,  and  made  payable  to  his  principal,  but  defend- 
ants do  not  remember  whether  they  knew  this  at  the  time.  He, 
alone,  demanded  payment,  and  his  books  of  account  show  that  he 
was  receiving  money  for  said  principal  from  various  persons  and 
paying  it  to  her  on  loans  made  for  her.  He  did  not  retain  the  note 
and  was  not  authorized  to  collect  anything  on  it.  The  agent 
obtained  one  extension  for  defendant.  It  is  not  shown  that  the 
principal  knew  of  the  keeping  of  said  account  or  that  it  was 
claimed  the  broker  was  acting  as  her  agent.  No  estoppel  i» 
pleaded.  Held,  payment  made  to  said  agent  on  said  loan  is  not 
payment  to  his  principal. — ^Englert  v.  White,  97. 

PROBATE— See  Wills;  Foreign  Guardlln. 

PROMISSORY  NOTE— See  Contracts,  12. 
PUBLIC  LANDS— See  Trespass,  218. 

QUALIFICATION— See  Wills,  742. 

RAILROADS. 
Glaixn — See  post,  ". 
Contributory  Negligrence— See  post,  ^  », »;  post,  "  to  ^  » 

1.  Injury  AT  Crossing — One  who  is  familiar  with  a  crossing,  knows 

that  a  train  is  due,  drives  to  crossing  rapidly,  and  with  track  in 
plain  sight,  does  not  look  or  listen  anywhere  within  twenty  rods 
of  the  crossing,  contributes  to  injury  received  by  his  team. — 
Reeves  v.  R'y  Co.,  32. 

2.  Injury  After  it  is  Observed— One  is  liable  for  negligently  injuring 

another  after  he  knows  the  other  to  be  negligent.  But,  ordinarily, 
it  is  not  enough  that  available  means  to  know  of  such  negligence 
were  not  used. — Keefe  v.  R'y  Co.,  182. 

3.  Master  and  Servant — A  brakeman  was  ordered  to  go  to  the  head  of 

his  train,  to  flag.  He  knew  that  ties  were  being  thrown  out  of  a 
car  in  that  train  by  men  who  were  not  warned  of  his  passing,  and 
who  could  not  see  him  until  he  came  opposite  the  door  of  that 
ear,  or  nearly  so.  While  passing  the  opening  he  was  injured  by 
a  tie  thrown  out  of  it.  Held,  he  was  guilty  of  negligence,  and 
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would  haye  been  so  if  he  had  been  directed  to  go  by  the  particu- 
lar route  which  he  took,  and  directed  to  hurry. — Thoman  v.  R'y 
Co..  196. 

4*  Bame — An  employee  who  knows  when  a  train  is  to  pass,  walks  ahead 
of  it,  and  disregards  a  warning  to  get  off  because  he  thinks  he  is 
on  the  track  of  another  parallel  road,  is  negligent. — Vreeland  v. 
B'y  Co.,  279. 

Same — Fireman— There  is  no  obligation  to  stop  a  train  till  it  be- 
comes reasonably  apparent  that  a  man  on  the  track  will  not  get 
off  and  is  in  danger. — Idem. 

Same — Deceased  is  first  seen  sixty  feet  in  front  of  a  train  with  a 
grain  door  on  his  back,  train  is  going  without  steam,  headlight 
burning  and  bell  ringing,  at  three  miles  an  hour.  When  it  got 
within  twenty-five  feet  of  deceased  fireman  informed  engineer. 
Latter  was  then  unable  to  stop  his  train.  Held,  fireman  was  not 
negligent. — Idem, 

5*  Bailroad  Tabd — One  who  goes  upon  a  track  in  said  yard  and  with- 
out excuse  fails  to  look  and  listen,  contributes  to  an  injury 
received  from  cars  making  a  "running  switch, '^  and  there  can  be 
no  recovery  though  those  cars  were  run  negligently. — Buelow  v. 
B'y  Co.,  240. 

6.  Defense — When— Contributory  negligence  is  defense  to  an  action 

brought  under  Code,  1288,  allowing  recovery  upon  proof  that 
there  was  neglect  or  refusal  to  maintain  a  safe  crossing. — ^Beeves 
v.  B'y  Co.,  32. 

Court  and  Jury— See  post,  ». 

7.  NE0LIOENOE — Employee — Assuming   that  a  plaintiff  who,  knowing 

that  it  was  customary  to  cut  a  traiu  at  a  certain  point,  stepped 
on  the  track  at  once  after  the  first  section  had  passed,  was  negli- 
gent, the  jury  might  still  allow  him  to  recover  for  injury  by  the 
rear  section,  if  the  employees  on  that  section  could  see  him  on 
the  track  when  the  rear  end  of  the  train  was  yet  three  hundred 
feet  from  him.— Haden  v.  B'y  Co.,  226. 

8.  Injury   to   Brakeman— Negligence   op   Engineer- The  petition 

averred  that  injury  occurred  because  engineer  set  the  brake 
too  quick  and  so  jerked  plaintiff  from  a  brake  beam  upon 
which  he  was  standing.  While  the  engineer  testified  that  he  did 
not  know  that  plaintiff  was  on  the  beam,  other  testimony  tended 
to  show  that  a  man  in  plaintiff's  place,  and  at  his  then  work, 
must  needs  stand  on  such  beam.  Held,  it  was  for  the  jury 
whether  the  engineer  knew  that  plaintiff  was  in  that  position. — 
Brown  v.  B'y  Co.,  408. 


Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Digiti 


ized  by  Google 


824  Index. 

Railr  oads— Contin  ued. 

9.  Same— PoLLOWiNa  Instructions.— The  jury  does  not  act  in  violation 

of  instructions — charging  a  railroad  is  not  liable  for  an  accident 
caused  alone  by  an  unusual  application  of  a  brake  by  the  engi- 
neer; that  applying  them  more  quickly  than  was  requisite,  if  the 
engineer  acted  sooner  than  was  necessary,  was  not,  necessarily, 
negligence ;  that  not  being  specially  directed  it  was  the  brake- 
man's  duty  to  take  the  safest  method,  and  that  if  plaintiff  did  not 
signal  to  slacken  speed,  he  can  not  complain  of  the  speed  used, 
— in  a  case  where  the  evidence  leaves  it  debatable  whether  the 
application  of  the  brake  was  a  negligent  act,  and  plaintiff  seems 
to  have  done  his  part  in  the  usual  manner  of  doing  it. — Brown  ▼. 
B'y  Co.,  408. 

Damages  — ^ee  post,  «  231. 

Expert  Evidence— See  post,  ",  ^. 

Instructions— See  ante,  »,  •. 

10.  Construed — ^Where    an    injury   totally  disables  for  a  time  and 

merely  lessens  earning  capacity  for  another  period,  an  instruc- 
tion allowing  the  amount  that  could  have  been  earned  during  the 
first  period  and  also  for  "any  decreased  capacity*'  to  earn  money 
in  the  past,  means  that  the  allowance  for  "decreased  capacity'' 
applies  to  that  time  in  which  the  injured  person  could  work,  but 
not  to  his  full  capacity. — Haden  v.  R'y  Co.,  226. 

IL  Same — A  charge  that  plaintiff  may  recover  if  an  engineer  did  certain 
acts  negligently,  and  plaintiff  was  not  negligent,  does  not  direct 
that  the  acts  named  constitute  negligence,  especially  where  other 
instructious  have  fully  defined  what  would  be  negligence  on  part 
of  both  parties. — Brown  v.  B'y  Co.,  408. 

12.  Liability  for,  not  Absolute — It  is  error  to  charge  that  a  raibroad 

is  liable  if  its  employees  could,  with  reasonable  care,  have  seen  a 
person  injured,  before  he  was  injured,  that  it  was  their  duty  to 
see  him,  and,  if  ordinary  care  made  it  possible,  to  observe 
whether  his  actions  indicated  him  to  be  ignorant  of  the  approach- 
ing engine  and  whether  he  was  getting  out  of  the  way.  It  leaves 
out  contributory  negligence. — Keefe  v.  B'y  Co.,  182. 

13.  Pleading  and  Practice— Where  negligence  is  asserted,  and  it  is 

pleaded  in  separate  counts  that  it  injured  plaintiff's  wagon  and 
his  person,  it  is  error  to  charge  that  a  general  denial  puts  it 
upon  plaintiff  to  prove  all  the  allegations  of  his  petition.  He 
ought  to  be  allowed  a  recovery  upon  proof  that  his  person  was 
injured,  though  he  failed  to  prove  damage  to  wagon. — Winey  v. 
B'y  Co.,  622. 

14.  Error  not  cured  by  charge  allowing  recovery  upon  proof  of  any 

one  of  several  allegations  of  negligence.    That  is  not  saying  that 
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proof  of  any  one  item  of  damage  allows  recovery  for  that  item; 
and  if  the  true  rale  had,  also,  been  stated,  the  instructions  would 
have  been  contradictory. — Idem, 

15.  Railroad  Grossing — An  instruction  that  a  failure  to  look  and  listen 

"at  all  points  in  his  passage"  is  contributory  negligence,  is  erro- 
neous upon  any  state  of  facts,  and  will  reverse  though  the  evi- 
dence is  not  up.— idem. 

Live  Stock— Transportation. 

16.  A  carrier  is  liable  for  injuries  to  stock  caused  by  its  kicking,  where 

it  carries  it  in  cars  so  built  as  that  a  slight  kick  from  it  would 
break  the  car.  He  is  bound  to  provide  a  reasonably  safe  car  for 
the  transportation,  having  in  view  such  conduct  of  the  stock  as  is 
usual  and  ordinary,  even  though  such  conduct  may  be  due  to  its 
natural  propensities.  But  if  such  a  car  is  provided,  and  the  stock 
is  injured  because  of  its  natural  propensities  to  kick  or  other- 
wise act,  he  is  not  liable. — Betts  v.  B'y  Ck>.,  343. 

17.  Expert  testimony  may  be  given   on  whether   a  car  is  safe  for 

transporting  stock. — Idem, 

18.  LiOSt  Baggage — One  who  writes  a  railroad  to  send  its  ''usual  per- 

mit" enabling  travelers  to  check  jewelry,  can  not  say  that  he  is 
ignorant  of  a  rule  requiring  such  permits. — Webber  Co.  v.  R'y 
Co.,  364. 

19.  Same — It  is  not  necessary,  in  order  to    waive  such  a  rule,  that 

receiving  baggage  man  should  have  actual  notice  that  the  goods 
offered  for  checking  are  jewelry;  neither  can  there  be  a  recovery 
because  the  plaintiff  had  no  actual  knowledge  of  such  a  rule.  In 
either  case  it  is  sufficient  that  the  ordinary  care  would  have 
obtained  the  knowledge. — Idem. 

20.  Master  and  Servant— A  machinist  in  the  employ  of  a  railroad 

had  authority  to  ask  other  employees  to  assist  him  on  occasions 
when  he  could  not  do  some  particular  piece  of  work.  On  one 
such  occasion,  in  setting  a  spring,  a  piece  of  rail  was  used  where 
ordinarily  a  square  bar  was.  The  rail  was  more  likely  to  slip.  It 
did  slip  and  injure  one  of  said  helping  employees.  This  could 
have  been  prevented  had  wood  blocks,  of  which  there  was  a  num- 
ber in  the  shop,  been  used  as  wedges.  Seld,  the  fact  that  the 
machinist  was  negligent  in  this  one  instance  for  failure  to  use, 
the  wedges,  did  not  make  it  negligence  to  employ  bim.  The 
work  was  not  connected  with  the  operation  of  a  railroad.  The 
machinist  was  not  a  vice  principal,  and  the  railroad  was  not  re- 
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sponsible  for  his  negligenee.  It  was  not  necessary  to  tell  the 
employees  of  the  danger  of  said  work  as  they  knew  it  themselves. 
—Hathaway  v.  E'y  Co.,  337. 

21.  Operating  the  Bailroad—Wno  is — A  section  foreman  engaged 

in  repairing  the  track  for  the  present  operation  of  trains,  is  en- 
gaged in  the  business  of  "operating  a  railroad"  within  Gode^ 
1307.— Haden  v.  B'y  Co.,  226. 

Practice. 

22.  Where  the  question  whether  plaintiff  would  have  pulled  the  pin  and 

put  it  in  the  engine  is  answered:  "No,  for  there  was  no  link  in 
the  engine, "it  is  proper  to  strike  all  but,  "No"  out  as  nonre- 
sponsive.  It  was,  at  any  rate,  harmless  because  the  explanation 
80  made  was  elsewhere  given. — Calkins  v.  B'y  Co.,  714. 

23.  "Repairs"  of  Railroad  Fence  Defined— Chapter  3,  Acts  of 

1888,  prescribes  how  fences  rebuilt  or  repaired  thereafter,  shall 
be  constructed.  Held,  the  fastenings  of  loose,  and  replacing  of 
defective  boards  without  the  use  of  new  materials,  is  not  such 
"repairs"  as  to  oblige  the  railroad  company  to  bring  the  fence 
to  the  standard  prescribed  in  said  act. — ^Moeckley  y.  B'y  Co.,  748.. 

24.  "Street  Railway"  Defined— An  elevated  steam  railroad  oper- 

ated in  a  street  to  convey  passengers  to  different  portions  of  the 
city,  is  not  a  "street  railway"  within  Code,  464,  providing  com- 
pensation to  owners  of  lots  abutting  on  streets  in  which  a  "rail- 
road" may  be  laid.— Preiday  ▼.  B'y  Co.,  191. 

Waiver— See  a»<«,  »,  »,  364. 

25.  Claim — A  contract  provides  that  claims  for  damage  must  be  in 

writing  and  made  within  a  specified  time.  One  injured  by  delays 
of  shipment  orally  laid  his  claim  before  the  general  freight  agent 
after  said  time  had  elapsed.  By  bis  direction  he  made  out  a 
claim  and  left  it  with  the  claim  agent.  No  one  then  objected  to- 
tbe  failure  to  file  said  notice.  The  claim  agent  later  wrote,  de- 
clining to  pay  in  full,  solely  because  there  was  no  liability,  but 
offered  to  pay  some  extra  expenditures  caused  by  the  delay. 
Held,  jury  was  warranted  in  finding  that  the  notice  of  the  con- 
tract was  waived.  Messengale  v.  Co.,  17  Mo.  App.  257,  distin- 
guished.—Hudson  &  Co.  V.  B'y  Co.,  231. 

BAPE— See  Criminal  Law,  ^  ^  »,  ",  »  ». 
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BEAL  PROPERTY— See  Statute  op  Lim..  post, «,  187;  Pbactioe, 
«  »  610. 

L  Acceptanoe — Dedication — It  the  use  for  a  public  alley,  when 
dedicated,  is  small,  sligfht  evidence  of  use  shows  acceptance.— 
Taraldson  ▼.  Town  of  Lime  Springs,  187. 

2.  Alley — What  Is— Where  a  plat  shows  streets,  sets  out  lots  and 
blocks  by  number  without  naming  them  as  lots  and  blocks,  and 
has  a  certificate  of  the  proprietor  that  he  has  caused  the  "same 
to  be  laid  off  into  lots  *  *  *  and  alleys/'  narrow  strips  running 
between  the  blocks,  intended  to  be  alleys. — Idem, 

8.  Meander  Line — An  owner  of  lands  bounded  by  a  meander  line 
which  is  not  referable  to  any  body  of  water  and  which  was  run 
under  the  mistaken  belief  that  it  separated  such  land  from  a 
lake,  is  not  entitled  to  the  land  lying  between  the  said  line  and 
the  lake,  and  the  latter  land  remains  part  of  the  public  domain. 
—Grant  v.  Hemphill,  218. 

4>  Riparian  Bigfhts — Where  a  lake  is  drained  in  one  year  by  a  ditch 
and  the  cutting  in  of  a  river,  an  owner  of  land  to  the  shore  line 
acquires  no  title  to  the  lake  bed  by  accretion  or  reliction. — ^Noyea 
V.  Collins,  566. 

5.  SAME—Title  to  land  on  a  lake  or  pond  not  navigable,  does  not  extend 

beyond  the  natural  shore. — Idem. 

6.  Statute  of  limitation  based  on  adverse  use  will  not  run  against 

a  city  opening  a  public  alley.  A  municipal  corporation  is  not 
estopped  because  it  neglects  to  use  property  set  apart  for  public 
use,  during  a  period  of  ten  or  more  years,  during  which  the  pub- 
lic needs  have  not  required  such  use. — Taraldson  v.  Lime 
Springs,  187. 

RECORDING-  ACTS— See  Mechanics'  Lien,  732;  Mortgage, 
732. 
Assignment  op  Mortgage — G.  borrowed  of  D.  The  loan  was  evi- 
denced by  a  note  made  to  D.'s  wife  and  secured  by  a  trust  deed 
naming  her  as  cestui  wad  D.  as  trustee.  Mrs.  D.  never  had  any 
interest  in  the  note  or  trust  deed.  D.  sold  the  note  to  plaintiff. 
No  evidence  of  the  sale  was  recorded.  Before  maturity  G.  ob- 
tained a  loan  of  M.  to  pay  off  the  D.  note,  and  M.  took  a  mort- 
gage on  the  land.  He  did  pay  it  to  D.  who  then  and  there,  alone, 
satisfied  the  trust  deed  and  embezzled  the  money.  Held,  the 
fact  that  Mrs.  D.  did  not  join  in  the  satisfaction  can  not  avail 
plaintiff.    It  simply  enables  him  to  assert  against  M.  whatever 
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Mrs.  D.  could  do;   and  she  never  had  any  equity  in  the  land 
because  she  had  no  interest  in  the  note. — Quincy  v.  Nicholas,  144. 
BEPEREE— See  Practice  Supreme  Court,  ^  u, 

REFORMATION. 

L  Evidence — Two  adjoining  tracts  were  always  separately  occupied. 
Plaintiff  became  owner  of  tract  1,  by  sheriff's  deed,  and  at  the 
same  time  had  an  unmatured  sheriff's  certificate  of  sale  to  tract 
2.  The  sheriff's  deed  erroneously  conveyed  both  tracts.  While 
matters  were  thus  and  while  plaintiff  had  made  a  contract  to  sell 
lot  2  to  another,  he  mistakenly  contracted  with  defendant  to  sell 
both  tracts  for  three  hundred  and  fifty  dollars,  tract  2,  alone, 
being  worth  eight  hundred  dollars.  The  holder  of  the  contract 
foir  lot  2  went  into  possession.  Defendant  went  into  possession 
of  lot  I,  and  made  no  claim  to  lot  2  till  she  was  informed  that  her 
contract  covered  both  tracts.  Heldf  deed  to  both  tracts  was 
rightfully  reformed. — Herring  v.  Peaslee,  391. 

2.  Insurance  Policy— Mutual  Mistake— It  was  intended  to 

assign  a  policy  to  M.  C.  T.  By  mistake  of  agent.  D.  M.  T.,  a 
nonexistent  person,  was  named  as  assignee,  and  a  renewal  policy 
carried  the  same  error.  The  company  had  no  acquaintance  with 
either  M.  C.  T.  or  D.  M.  T.  Held,  a  mutual  mistake,  rightfully  to 
be  reformed. — Thomason  v.  Ins.  Co.,  72. 

3.  Same — The  original  policy  contained  no  warranty  against  stovepipes 

running  through  floors.  The  building  insured,  to  the  knowledge 
of  the  insurer,  had  such  pipes  until  it  was  burned.  A  renewal 
was  asked,  stating  no  change  in  this  regard.  The  renewal  con- 
tained such  a  warranty,  but  no  attention  was  called  to  the  change 
in  form,  and  insured  had  no  knowledge  of  it  until  after  the  fire. 
The  insurer  retains  the  premium.  Held,  reformation  as  to  such 
warranty  is  proper.  Stephens  v.  Co,,  87  Iowa,  283,  distinguished. 
— Idem, 

4.  Same — First  policy  described  the  premises  as  a  frame  house  sixteen 

by  eighteen,  and  a  log  house,  sixteen  by  eighteen,  two  feet  apart. 
A  frame  addition  was,  later,  substituted  for  the  log  house.  The 
renewal  was  asked  on  a  frame  house  sixteen  by  eighteen  and  a 
kitchen  twelve  by  eighteen.  The  renewal  described  the  building 
by  the  description  in  the  original.  Held,  properly  reformed  as  to 
the  description — Idem. 

RENTS  AND  PROFITS— See  Mortoaqb. 

RESIDENCE. 

Petitioners  need  not  reside  near  to,  or  have  interest  in,  the  improve- 
ment (a  drainage  district) .  The  statute  simply  requires  that  they 
be  legal  voters  of  the  county. — Seibert  v.  Lovell,  507. 
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RESIGNATION— See  Couottt  Attorney,  498. 

RES  ADJUDICATA— See  Praot.,  «. 

RES  GESTAE— See  Criminal  Law,  "  ». 

REVERSAL—See  Pract.  Sup.  Ct.,  «,  » 

RIPARIAN  RIGHTS— See  Rbal  Propbrtt. 

SALE  ON  EXECUTION— See  Execution  Saul 

SATISFACTION— See  Recording  Acts,  144. 

SATISFIED  JUDGMENT— See  Practice,  23. 

SETTLEMENT. 

Liquidated  Demand — Consideration— While  the  aeoeptance 
of  a  check  for  less  than  a  liquidated  demand  does  not,  of  itself, 
bar  a  recovery  of  the  balance,  yet  a  settlement  of  such  a  demand, 
upon  distinct  consideration,  will  be  upheld,  and  the  absence  of 
such  consideration  must  be  shown  by  him  who  has  accepted  the 
check. — In  re  Brown,  379. 

SET-OFF— See  Mortgage. 

SPECIAL  COUNSEL— See  Criminal  Law. 

STATUTE  OF  FRAUDS-See  Evidence,  ^. 

STATUTE  OF  LIMITATIONS. 

1.  Official  Terms — ^Where  money  is  paid  in  during  one  official  term  to 

"await  further  order  of  court,"  and  such  orders  is  made  during  the 
clerk's  second  term,  the  cause  of  action  accrues  when  "the  further 
order*'  is  made. — Walters-Cates  v.  Wilkinson,  129. 

2.  New  Promise — A  wrote,  "let  me  know  if  you  Intend  to  settle 

with  me  about  the  note  I  hold  against  you."  B.  answered,  "I 
received  your  letter;  will  come  up  after  harvest,  and  the  note, 
you  know  that  I  will  pay  what  I  can,  and  what  is  right."  Held, 
not  a  sufficient  admission  to  remove  bar  of  the  statute. — ^Nelson 
V.  Hanson,  356. 

STREET  RAILWAY— See  Railroads,^. 

SUBSCRIPTION— See  Construction  op  Writing,  649;  Incorporation, 

668. 
SUNDAY  CONTRACT— See  Contracts,  348,  369. 

SURVEY. 

Center  of  Section—Act  of  Congress  of  February  11, 1805,  provides 
that  boundaries  not  then  run  or  marked  shall  be  ascertained  by 
running  straight  lines  from  established  to  opposite  corners.  Code, 
Iowa,  373,  requires  county  surveyors  to  be  governed  by  act  of 
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coDgress  and  the  instnictions  of  the  secretary  of  the  interior.  In 
1868,  the  land  department  instmoted  government  surveyors  that 
where  no  saoh  lines  had  been  run,  said  act  required  the  "inter- 
secting'' method.  Held,  this  construction  is  binding  upon  this 
court,  and  the  center  of  a  section  must  be  found  by  that  method; 
i.  e.,  such  center  is  that  point  where  a  line  drawn  from  the  quarter 
comer  on  the  east  and  the  quarter  comer  on  the  south,  to  the 
opposite  quarter  comer,  intersect. — Gerke  ▼.  Lucas,  79. 

TAXES— See  EVTDBNCE,  »,  379. 

1.  Paving  Tax — ^A  contractor  who  collects  paving  certificates  in  equity, 

will  not  lose  interest  and  collection  fees  as  allowed  by  Okie,  479, 
because  small  sums  were  erroneously  charged  upon  some  of  the 
property  affected;  no  tender  of  the  sum  rightly  due  having 
been  made.— Tuttle  v.  Polk  &  Hubbell,  433. 

• 

2.  Collection — ^Pabtial  Payment — ^A  contract  to  issue  certificates  for 

paving  done,  whenever  a  full  block  is  finished,  is  authorized  by 
chapter  168,  Acts  of  1886,  and  under  such  a  contract  the  whole 
tax  due  for  such  a  block  may  be  collected,  though  other  paving 
contracted  be  not  then  finished;  unless  the  statutory  steps  are 
taken  which  entitle  to  the  right  to  pay  in  installments. — Idem, 

3.  Heimbnrseinent  for  Taxes — ^Where  a  tax  deed  is  set  up  against 

foreclosure  of  mortgage,  the  holder  must  be  repaid  his  taxes  paid 
on  tracts  well  described,  though  the  deed  embraces  others  not 
suf&oiently  described. — Conroy  v.  Whitmore,  100. 

4.  Same — The  tax  certificate  and  stub  books  stating  taxes  paid,  are  suf- 

ficient evidence  of  such  payment. — Idem, 

5.  SxTBSEQUENT  TAXESr—Mouey  voluntarily  paid  by  the  holder  of  a  tax 

sale  certificate  can  not  be  recovered,  in  the  absence  of  fraud  or 
mistake. — Lindsey  v.  Boone  County,  86. 

6.  Beooyebt  of  Purohabe  Price— Money  paid  by  a  purchaser  for  land 

so  imperfectly  listed  as  to  carry  no  title  can  not  be  recovered  of 
the  county,  in  the  absence  of  statute ;  and  section  899,  Code, 
allowing  such  recovery  where  land  is  sold  by  reason  of  error  in 
describing  it  in  the  tax  receipt  is  not  applicable. — Idem, 

7«  Practice — The  objection  to  the  basis  of  apportionment,  that  assess- 
ment is  excessive  or  erroneous  in  incidentals  should  be  made 
while  the  assessment  is  pending.— Tuttle  v.  Polk  et  al.,  433. 
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Bale. 

3.  Description— A  deed  failing  to  designate  what  parts  of  certain 
tracts  described  therein  were  sold,  is  void  as  to  those  tracts, 
alone. — Conroy  v.  Whitmore,  100. 

^.  En  Masse— That  the  whole  tax  is  placed  opposite  to  the  first  tract 
and  the  tax  on  each  is  not  stated,  does  not  show  the  seyeral  par- 
cels to  have  been  sold  en  masse  where  land  is  assessed  in  parcels 
and  its  description  and  value  set  opposite  each  parcel.  —Idem. 

10.  Notice  to  Redeem— Where  land  is  taxed  in  the  name  of  "John- 
son, Lot  M.  &  Wm.,''  is  in  possession  of  Wm.  Johnson  and 
Albert  Harper,  and  Lot  M.  Johnson  is  a  nonresident,  a  notice  to 
redeem  served  on  those  two  without  mention  of  Lot  M.,  and  on 
him  without  the  mention  of  the  others,  does  not  cut  off  the  right 
to  redeem. — Idem. 

TELEGRAM— See  Negligence,  ^  to  ^^. 

THREATS— See  Criminal  Law,  ". 

TORT— -See  Conversion,  348;  Daiiages,  297. 

TRANSACTION  WITH  DECEDENT— See  Evidence,  « to  « 

TRESPASS. 

Possession — The  rule  that  one  in  possession  can  protect  his  posses- 
sory right  against  a  trespasser,  who  denies  his  ownership,  has 
no  application  to  unsurveyed  public  lands. — Grant  v.  Hemphill, 
218. 

TRIAL— See  Praotioi. 

TRUSTS. 

1.  Evidence — A  father,  for  the  purpose  of  making  an  equal  distribution 
among  his  children,  conveyed  Kansas  land  to  a  son-in-law  with 
the  assent  of  the  donor's  daughter  who  was  grantee's  wife.  The 
deed  recites  a  money  consideration.  The  son-in-law  sold  the 
land  and  bought  other  in  Iowa  with  the  knowledge  and  assent  of 
his  wife.  Heldj  no  trust  resulted  under  Kansas  law  or  Iowa  law, 
because  grantee  made  no  promise,  no  trust  appears  on  the  face 
of  the  deed,  and  because  it  recites  a  money  consideration  which, 
under  such  circumstances,  can  not  be  contradicted  by  extrinsic 
evidence,  in  absence  of  fraud  or  mistake.  The  fact  that  the 
father  furnished  the  purchase  price  can  result  in  no  trust  in  favor 
of  the  daughter.  It  could  be  created  for  her  by  express  action, 
only,  and  an  express  trust  may  not  be  shown  on  parol.  Neither 
is  the  trust  created  because  love  and  affection  for  the  daughter 
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was  the  true  consideration.  These  are  a  oonsideration  but  not  a 
''purchase  price." — Acker  v.  Priest,  610. 

2.  Admissions  made  by  the  son-in-law  after  selling  the  Kansas  land,  that 

its  proceeds  belonged  to  his  wife  and  that  he  intended  to  bny 
her  a  farm  with  them,  do  not  create  a  trust  in  her  favor  in  lands 
bought  with  such  proceeds,  because  they  are  not  in  writing,  and 
evidence  a  mere  voluntary  agreement. — Idem. 

3.  y^o  constructive  trust  results  because  there  was  no  fraud.     Even  the 

breach  of  an  express  promise  is  not  a  sufficient  fraud,  unless  the 
promise  was  part  of  a  scheme  to  get  title  in  order  to  defraud  the 
cestui, — Idem, 

TELEPHONE— See  Practice,  K 

DNSURVEYED  LANDS— See  Trespass,  218. 

VACANCIES— See  Wills,  742. 

VACATION— See  Highway. 

VERDICT— See  Negugence,  644. 

VICE  PRINCIPAL— See  Master  and  Servant;  Railroads,  » 

"WAIVER — See  Incorporation,  *;  Insurance,  m  to  i«;  Practice, 
wto«. 
A  contract  provides  that  claims  for  damage  must  be  in  writing 
and  made  within  a  specified  time.  One  injured  by  delay  of  ship- 
ment orally  laid  his  claim  before  the  general  freight  agent  after 
said  time  had  elapsed.  By  his  direction  he  made  out  a  claim 
and  left  it  with  the  claim  agent.  No  one  then  objected  to  the 
failure  to  file  said  notice.  The  claim  agent  later  wrote,  declin- 
ing to  pay  in  full,  solely  because  there  was  no  liability,  but 
offered  to  pay  some  extra  expenditures  caused  by  the  delay. 
Heldf  jury  was  warranted  in  finding  that  the  notice  of  the  con- 
tract was  waived. — Hudson  v.  R'y  Co.,  231. 

WILLS. — See  Practice,  «. 

1.  Construction — A  will  provided  that  lands  should  vest  in  a  son 

upon  the  remarriage  or  death  of  his  mother,  and  that  he  should 
pay  certain  legacies  upon  attaining  majority,  ''provided  he  is 
then  entitled  to  possession  of  said  lands,  if  not,  at  such  time  as 
by  the  terms  of  the  will  he  shall  come  in  possession  thereof." 
The  mother  deeded  him  the  land  so  that  he  did  become  entitled  to 
possession  on  reaching  majority,  and  he  in  turn  deeded  the  land 
to  another.  The  mother  remains  unmarried.  Held,  the  legaciea 
do  not  become  due  until  the  mother  marries  or  dies. — Ford  v. 
Erambeer,  521. 

2.  Same — A  wife  devises  a  life  estate  in  lands  to  her  husband,  remain- 

der in  C,  and  if  C.  died  before  the  husband,  fee  to  the  latter^ 
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Wills— Continued  to  Words  and  Phrasbs 

The  husband,  though  notified  of  the  provisions  of  the  will,  filed 
no  acceptance  under  Code.  2452.  Held,  the  husband  is  entitled  to 
nothing  but  one  third  of  the  wife's  land,  in  fee,  and  the  other 
two  thirds  became  vested  in  0.,  in  fee,  as  soon  as  the  husband 
waived  the  provision  of  the  will. — Everett  v.  Croskrey  et  ux.,  333. 

3.  Foreifirn  Will— Elxecutor — Code,  2347,  creating  a  vacancy  if  an 
executor  fails  to  appear  and  give  bond  within  ten  days  after 
appointment,  does  not  apply  to  an  executor  named  In  a  foreign 
will  admitted  to  probate  in  Iowa;  especially  where  the  failure  to 
qualify  in  said  time  is  well  excused. — In  re  Miller,  742. 

WITNESS— See  Criminal  Law,  «,  «. 

WORDS  AND  PHRASES— See  Judgment. 

1.  "Contradicted" — In  view  of  its  context,  means  disputed,  not  dis- 

proved.—State  V.  Helm,  640. 

2.  "Cost  Price" — Where  goods  are  sold  at  "cost  price,"  the  buyer 

owes  the  bill  price  and  is'  not  entitled  to  deduct  discounts  which 
the  seller  would  have  been  entitled  to  had  he  paid  for  the  goods 
by  a  stated  time. — McCoy  v.  Hastings  Co.,  685. 

3.  "Operatingr"  the  Ro€ld— A  section  foreman  engaged  in  repairing 

the  track  for  the  present  operation  of  trains,  is  engaged  in  the 
business  of  "operating  a  railroad"  within  Code,  1307. — Haden  v. 
R'y  Co.,  226. 

4.  "Penalty"  Defined— "Penalty"    as  used    in    the  liquor    laws, 

includes  injunction. — State  v.  Van  Vliet,  476. 

5.  "Repairs"  of  Railroad  Pence— Chapter  3,  Acts  of  1888,  pre- 

scribes  how  fences  rebuilt,  or  repaired  thereafter,  shall  be  con- 
structed. Held,  the  fastening  of  loose,  and  replacing  defective 
boards  without  the  use  of  new  materials,  is  not  such  ''repairs"  as 
to  oblige  the  railroad  company  to  bring  the  fence  to  the  standard 
prescribed  in  said  act. — Moeckley  v.  R'y  Co.,  748. 

6.  "Street  Railway"--An  elevated  steam  railroad  operated  in   a 

street  to  convey  passengers  to  different  portions  of  the  city  is 
not  a  "street  railway"  within  Code,  464,  providing  compensation 
to  owners  of  lots  abutting  on  streets  in  which  a  "railroad"  may 
be  laid. — Freiday  v.  Rapid  Transit  Co.,  191. 

7.  '^Subject  to  Incumbrances"— Where  land  is  conveyed  subject 

to  judgments  on  grantor's  notes  which  the  land  is  sufficient  to 
pay  and  buyer  then  takes  an  assignment  of  them,  he  can  not 
enforce  them  against  sureties  on  such  notes,  and  new  notes  given 
by  the  surety  for  them  are  without  consideration.— Price  v.  Bea, 
12. 
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